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RULES    OF    COURT 


January  12,  1836. — Mr  Clay,  having  moved  the  court,  in  pursuance  of 
the  third  resolve  contained  in  the  subjoined  proceedings  of  t]ie  bar  and 
o/Iicers  of  this  court,  to  have  said  proceedings  entered  on  the  records  of 
the  court,  Mr  Justice  Story  remarked  as  follows : — 

'*The  court  receive  with  great  sensibility,  the  resolutions  of  the  bar, 
in  regard  to  the  late  Chief  Justice  Marshall.  In  this  tribute  of  affection- 
ate respect  to  his  memory,  we  most  cordially  unite.  It  contains  a  true, 
as  it  does  an  eloquent  expression  of  feelings  and  sentiments,  common  to 
the  whole  profession*  The  community  have  sustained  a  severe  loss  in 
the  departure  of  this  great  and  good  man,  who  was  ripe  in  years  and  full 
of  honours.  His  genius,  his  learning  and  his  virtues  have  conferred  an 
imperishable  glory  on  his  country,  whose  liberties  he  fought  to  secure, 
and  whose  institutions  he  laboured  to  perpetuate.  He  was  a  patriot  and 
statesman  of  spotless  integrity  and  consummate  wisdom.  The  science  of 
jurisprudence  will  for  ever  acknowledge  him  as  one  of  its  greatest  bene- 
factors. The  constitution  of  tlie  United  States  owes  as  much  to  him,  as 
to  any  single  mind,  for  the  foundations  on  which  it  rests,  and  the  exposi- 
tions by  which  it  is  to  be  maintained.  But  above  all,  he  was  the  orna- 
ment of  human  nature  itself,  iii  the  beautiful  illustrations  which  his  life 
constantly  presented,  of  its  most  attractive  graces  and  most  elevated  attri- 
butes. We  wlio  have  been  the  witnesses  and  companions  of  his  judicial 
labours,  cannot  but  feel  the  desolation  which  has  visited  us.  Our  conso- 
lation is,  that  he  is  now  beyond  the  reach  of  human  infirmity,  and  (as  we 
trust)  ill  the  possession  of  the  rewards  of  a  blessed  immortality.  This 
hall  will  never  again  be  honoured  by  his  presence.  But  i^o  long  as  it 
shall  rcniuiu  devoted  to  thcmlminislratiou  of  public  justice,  so  lonof  will 
it  preserve  the  best  records  of  liis  fame,  lie,  who  in  future  age?  shall 
here  seek  for  hi.s  monuKient,  need  but  look  around  him  and  before  him. 
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The  voices  of  the  eloquent  and  learned^  which  will  here  pronounce  his 
name,  will  never  fail  to  breatlie  forth  at  the  same  time  his  most  affecting 
praise. 

**It  is  the  order  of  the  court,  that  the  resolutions  of  the  bar  be  entered 
upon  their  records.  And  the  judges  will  wear  crape  on  their  le(^  arms 
during  the  term,  as  a  fit  expression  of  their  entire  coincidence  with  the 
fi^elings  of  the  bar.*' 

Which  proceedings  are  as  follows : — 

**  At  a  meeting  of  the  members  of  the  bar  of  the  Supreme  Court  of  the 
United  States  and  of  the  officers  of  the  court,  held  in  the  supreme  court 
room  in  the  city  of  Washington  on  Tuesday,  the  12th  day  of  January, 
A.p.  1836,  Edmund  J.  Lee,  Esq.  was  appointed  chairman,  and  Walter 
Jones,  secretary. 

**  On  motion  of  Mr  Clay,  the  following  resolutions  were  unanimously 
adopted. 

••  The  Hon.  John  Marshall,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  having  departed  this  life  during  the  late  vacation  of 
the  court,  and  the  mqjnbers  of  this  bar  and  the  officers  of  this  court  en- 
tertaining ilic  highest  veneration  for  his  memory,  the  most  profound  re- 
spect for  his  extraordinary  abilities  Axti  great  experience  and  learning  as  a 
judge,  and  cherishing  for  his  many  virtues,  public  and  private,  his  artless 
character,  and  his  uniforinly  amiable  and  unostentatious  deportment,  both 
in  his  public  and  private  relations,  the  most  lively  and  affectionate  recol- 
lection, have  resolved : 

'*  That,  as  a  manifesjlation  of  their  deep^cnse  of  the  great  loss  which 
has  been  sustained  in  his  deatli,  by  the  bench,  by  the  fear,  and  by  the 
whole  country,  they  wilj  wear  the  customary  badge  of  mourning  during 
the  residue  of  the  term. 

**  Resolved,  that  the  chairman  communicate  to  the  family  of  the  de- 
ceased, a  copy  of  the  above  resolution,  and  assure-  them  of  the  sincere 
condolence  of  the  members  of  tiie  bar  and  the  ottieers  of  the  supreme 
court,  on  accqunt  of  the  great  and  irreparable  loss  which  has  been  sus- 
tained by  his  family  and  Sis  country,  in  the  lamented  death  of  the  bte 
Chief  Justice  of  the  United  States. 

'<  Resolved,  that  in  behalf  of  the  bar  and  officers  of  this  court,  ihe 
supreme  court  be  respectfully  requested,  that  the  foregoing  resolutions 
may  be  entered  on  the  minutes  of  the  court.*' 


RULES  OF  COURT.  ix 

January  14,  1836. — Mr  Butler,  attorney-general  of  the  United  States, 
moved  the  court  to  receive  and  enter  on  their  minutes  the  proceedings 
of  the  Charlestoit  bar,  in  memory  of  the  late  Chief  Justice  Marshall. 
On  consideration  whereof,  it  is  ordered  by  the  court  that  the  said  pro- 
ceedings be  entered  on  the  minutes  of  this  court,  and  which  are  as  fol« 
lows: — 

"  IViitrfe  to  the  memory  of  Chief  Justice  Marshall 

«« A  meeting  of  the  Charleston  bar,  was  held  iu  the  federal  court  room, 
on  the  17th  July  1886,  at  one  o'clock  P.M.,  to  give  expression  to  their 
feelings  on  the  melancholy  event  which  has  deprived  the  supreme  court 
of  the  union,  and  the  union  itself,  of  their  most  distinguished  judicial 
Inminary. 

'*On  motion  of  Mitchell  King,  Esq.,  Thomas  Lee,  district  judge  of 
the  United  States,  was  called  to  the  chair,  and  Robert  B.  Gilchrist, 
district  attorney,  appointed  secretary. 

''The  chairman  having  stated  the  object  of  the  meeting,  in  a  course  of 
reaark  expressive  of  his  deep  reverence  for  the  pre-eminent  virtues  and 
services  of  the  deceased;  James  L.  Petigrew,  Esq.,  submitted  the  follow- 
ing,  preamble  and  resolutions. 

"  Death  has  removed  from  the  spliere  of  his  duties,  John  Marshall,  the 
venerable  Chief  Justice  of  the  United  Slates,  a  magistrate  endeared  to  his 
eonntrymen  by  a  pure  and  spotless  character,  distinguished  by  pre-emi- 
nent aibilities,  and  illustrious  by  his  long  and  varied  public  services. 
The  sympathy  of  a  whole  people  attends  the  funeral  of  a  public  benefac- 
tor, whose  life  conferred  honour  on  his  country.  But  the  law  and  the 
legal  profession  of  which  he  was  the  head  ana  ornament,  are  mure  than 
all  others  interested  and  affected,  by  this  solemn  event.  Uis  high  judi- 
cial station  was  equally  aboAre  envy  and  reproach ;  and  the  honour  of 
official  dignity  was  enhanced  and  ennobled  by  his  intrinsic  worth  and 
penonsT  merit.  Though  his  authority  as  Chief  Justice  of  the  United 
States  was  protracted  far  beyond  the  ordinary  term  of  public  life,  nc  man 
dared  to  covet  bis  place,  or  express  a  wish  to  see  it  filled  by  another. 
Even  the  spirit  of  party  respected  the  unsullied  purity  of  the  judge,  and 
the  fame  of  the  chief  justice  has  justified  the  wisdom  of  the  constitution, 
and  reconciled  the  jealousy  of  freedom  to  the  independence  of  the  judi- 
ciary. 
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**  While  we  bow  with  humble  resignation  to  the  inevitable  doom  of 
humanity,  we  may  adore  the  goodness  of  Providence  that  spared  his  life 
so  long  to  establish,  by  the  authority  of  his  virtues  and  abilities,  the 
character  of  that  tribunal  in  which  he  presided.  His  fame  is  indissolubly 
connected  with  the  administration  of  justice;  nor  can  virtuous  emulations 
of  future  judges  aspire  to  a  higher  distinction  than  to  equal  the  wisdom 
and  to  copy  the  example  of  Marshall. 

'<  Resolved,  that  the  members  of  the  Charleston  bar,  in  the  death  of 
Chief  Justice  Marshall,  deeply  feel  the  privation  which  the  community 
have  sustained,  and  will  express  their  regret  {jpr  his  loss,  and  respect  for 
his  memory  by  wearing  cmpe  for  thirty  days* 

'^The  preamble  and  resolutions  were  seconded  by  Mitchell  King,  Esq., 
in  a  feeling  and  eloquent  address,  and  unanimously  adopted. 

'«0n  motion  of  Joshua  A.  Toomer,  Esq.,  seconded  by  William 
Lance,  Esq. 

*'  Resolved,  that  the  members  of  the  Charleston  bar  will  oo-operate 
with  the  bar  of  the  United  States  In  any  measure  which  may  be  deemed 
best  adapted  to  the  expression  of  their  deep  respect  for  the  memory  of 
this  distinguished  man. 

"  On  motion  of  George  Warren  Cross,  Esq., 

'>  Resolved,  that  a  copy  of  the  foregoing  resolutions  be  forwarded  to 
the  nearest  relative  of  the  deceased,  and  that  a  copy  be  also  forwarded  to 
the  Attorney-General  of  the  United  Stales  at  Washington,  with  a  request 
to  present  the  same  to  the  judges  of  the  Supreme  Court  of  the  United 
States,  at  its  next  session. 

**R.  B.  GILCHRIST,  Secretary:' 
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ERRATA  IN  VOL.  IX. 
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THE  SUPREME  COURT  OP  THE  UNITED  STATES 


JANUARY  TERM,  18S6. 


John  Dubois,  lessee  of  Oliyeb  ^.  Wolcott,  plaintiff  in 
ERROR  T.  Andrew  D.  Hepburn. 

Construcuon  of  the  foarth  section  of  the  act  of  aaBembly  of  PennsylYuuft,  pused  I6th 
March  1815,  providing  for  the  lale  of  lands  for  taxes. 

The  law  of  Pennsylvania,  authorizing  the  redemption  of  lands  sold  for  taxes,  ought 
to  receiye  a 'liberal  and  beni^  construction  in  favor  of  those  whose  estates  will  be 
otherwise  divested ;  especially  where  the  time  allowed  is  short,  an  ample  indemnity 
given  to  the  purchaser,  affd  a  penalty  is  imposed  on  the  owner.  The  purchaser 
suffers  no  loss ;  he  buys  with  full  knowledge  that  his  title  cannot  be  absolute  for 
two  years;  if  it  is  defeated  by  redemption,  it  reverts  to  the  lawful  proprietors. 

It  would  seem  not  to  be  necessary  fiir  the  purposes  of  justice,  or  to  effectuate  the  ob- 
jects of  the  law,  that  the  right  to  redeem  should  be  narrowed  down  by  a  strict  con- 
struction. 

It  comports  with  the  words  and  spirit  of  the  law,  to  consider  any  penK>n  who  has  an 
interest  in  lands  sold  fi>r  taxes,  as  the  owner  thereof,  for  the  purposes  of  redemption. 

Any  right,  which  in  law  or  equity  amounts  to  an  ownership  in  the  land;  any  right 
of  entry  upon  it,  to  its  possession,  or  enjoyment,  or  any  part  of  it,  which  can  be 
deemed  an  estate  in  it;  makes  the  person  the  owner,  so  far  as  it  is  necessary  to  give 
him  the  right  to  redeem. 

The  law  does  nof  require  a  payment  or  tender;  an  ^er  and  r^fiual  is  made  equiva- 
lent to  a  receipt  of  the  money  by  the  treasurer ;  and  authoriies  a  recovery  of  the 
land  by  suit,  as  if  no  sale  had  been  made. 
VOL.  X.— A- 
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Dubois  V.  Hepburn. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  western 
district  of  Pennsylvania. 

The  plaintiff  in  error  instituted  an  ejectment  for  a  tract  of 
land  situated  in  Ljcoming  county,  in  the  State  of  Pennsylvania ; 
and  exhibited  a  title,  regularly  deduced,  under  a  patent  grant- 
ed to  Joseph  Fearon,  dated  19th  September  1796. 

The  title  claimed  by  the  defendant  was  derived  from  a  pur- 
chase at  a  sale  of  the  land  made  by  the  treasurer  of  the  county  of 
Lycoming,  on  the  12th  of  June  1826,  for  coudty  and  road  taxes, 
regularly  assessed  on  the  same ;  the  county  taxes  prior  to  the  1st 
of  Februaiy  1825,  and  the  road  taxes  on  the  22d  April  1825. 
The  whole  of  the  land  in  controversy  was  sold  for  five  dollars 
and  fifty-two  and  a  half  cents,  the  alleged  amount  of  the  taxes 
and  costs.  On  the  15th  July  1826,  the  treasurer  of  the  county 
conveyed  the  premises  to  the  defendant. 

It  appeared  in  evidence  that  the  heirs  and  legal  representatives 
of  Joseph  Fearon,  the  patentee  of  the  land  in  controversy ,  were 
the  children  of  Abel  Fearon  and  Robert  Fearon,  and  the  brothers 
of  Joseph  Fearon ;  both  brothers  having  died  in  the  life-time  of 
the  patentee :  and  on  the  2Gth  March  1825,  partition  of  the  r^al 
estate  of  Joseph  Fearon  was  made  between  the  two  branches  of 
the  Fearon  family,  by  which  the  premises  in  this  ejectment 
were,  inter  alia,  allotted  to  the  heirs  of  Abel  Fearon,  in  consider- 
ation of  a  moiety  of  the  lands  of  the  intestate  having  been  allot- 
ted to  the  heirs  of  William  Fearon.  On  the  27th  March  1827, 
partition  of  the  portion  of  the  real  estate  allotted  to  the  heirs  of 
Abel  Fearon;  and  the  tract  of  land  in  controversy,  became  the 
property,  by  this  partition,  of  Jacob  Fox  and  wife,  late  Elizabeth 
Fearon,  from  whom  the  plaintiff  in  the  ejectment  held,  by  inter- 
mediate conveyances,  the  premises  in  controversy,  in  fee  simple. 

The  plaintiff,  in  order  to  overthrow  the  alleged  tax  title,  set  up 
by  the  defendant,  gave  in  evidence  an  alleged  redemption  of  the 
said  tract,  No.  5615,  by  a  tender,  both  to  the  county  treasurer 
and  the  defendant,  within  two  years  after  the  said  sale,  of  the 
full  amount  of  the  said  taxes,  and  costs,  and  twenty-five  per 
centum  upon  the  aggregate  amount  thereof,  as  called  for  by  law. 
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The  case  came  on  for  trial  by  a  jurjr^  at  January  term  1833, 
and  the  plaintiff's  counsel  requested  the  court  to  instruct  the 
jury— 

1st.  That  under  the  act  directing  the  mode  of  selling  unseated 
lands  for  taxes,  and  its  several  amendments,  and  supplements, 
any  person  may  legally  pay  the  taxes  due -on  such  land. 

2d.  That  any  man  who  may  legaUy  pay  such  taxes,  may  le- 
gally redeem  such  land  sold  for  taxes,  within  the  term  specified 
in  said  acts. 

3.  That  any  person  has  a  right  to  redeem  such  land  so  sold, 
by  a  payment  of  the  tax,  costs,  and  per  centage,  within  the  time 
named  in  the  said  acts. 

4.  That  any  person  having  or  believing  himself  to  have  an  in- 
terest in  the  lands  so  sold,  has  a  right  to  redeem  the  same  with- 
in the  period  named  in  the  said  act. 

5.  That  any  person  connected  by  blood,  or  by  title,  with  the 
owner  or  supposed  owner  of  the  lands  ao  sold,  has  a  right  so  to 
redeem  the  same. 

6.  That  any  person  having  the  charge  of  such  lands  from  the 
owner,  during  his  life,  after^is  decease  intestate,  and  without  a 
countermand  of  such  charge,  has  a  ri^ht  to  redeem  such  lands  so 
sold. 

7.  That  the  treasurer  under  the  said  acts  is  an  oflScer  minis- 
terial, and  not  judicial,  and  that  he  is  bound  to  receive,  under  the 
above  acts,  Ihe  redemption  money  for  the  land  so  sold,  under  the 
facts  severally  above  set  forth. 

8.  That  the  treasurer  has  no  authority  to  decide  in  whom  the 
title  or  ownership  of  such  lands  so  sold  and  offered  to  be  redeem- 
ed, is  vested. 

9.  That  the  refusal  of  said  treasurer  to  receive  the  redemp- 
tion-money for  lands  so  sold,  is  equivalent  to,  and  dispenses  with 
A  tender  of  the  same. 

10.  That  if  the  plaintiff,  Oliver  S.  Wolcott,  and  the  defendant, 
Andrew  D.  Hepburn,  were  citizens  of  different  states  at  the 
time  of  the  action  brought,  that  is  to  say,  that  Andrew  D.  Hep- 
burn was  a  citizen  of  Pennsylvania,  and  Oliver  S.  Wolcott  was 
a  citizen  of  Connecticut,  or  of  any  other  State  of  the  United 
States,  the  jurisdiction  of  this  court  attached ;  and  that  such  ju- 
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1  isdiction  was  not  divested  by  any  change  of  citizenship  or  do' 
micil  by  the  said  Oliver  S.  Wolcott,  after  the  institution  of  this  suit. 

11.  That  a  citizen  of  the  United  States,  born  in  the  State  of 
Connecticut,  who  resided  until  his  marriage  and  settled  there 
upon  his  marriage,  gained  thereby  a  citizenship  and  domicil  by 
origin  ;  which  is  not  divested  or  changed  unless  there  be  proved 
a  citizenship  and  domicil  acquired  by  the  said  Oliver  S.  Wolcott 
elsewhere,  in  some  other  State  or  jurisdiction. 

12.  That  any  person  holding  an  interest  in  land  as  tenant  in 
common,  on  which  taxes  have  been  previously  assessed  and  are 
unpaid,  has  a  right  to  redeem  the  said  land  from  a  sale  for  said 
taxes,  within  two  years  thereafter,  although  he  has  been  divested 
of  his  interest  in  said  land  by  a  partition  after  said  assessment, 
and  before  the  sale  for  taxes. 

The  court,  on  the  points  presented  by  the  counsel  for  the 
plaintiff,  gave  the  following  answers ; 

1.  The  law  is  as  here  stated.  Any  person  may  legally  pay 
the  taxes  assessed  on  unseated  lands,  under  the  several  acts  of 
assembly  of  this  commonwealth  directing  the  mode  of  selling 
unseated  lands  for  taxes. 

2  and  3.  But  no  one  has  a  right  to  redeem  such  land  so  sold, 
but  the  owner  or  owners,  his,  her,  or  their  agent  or  attorney. 

4.  Any  person  having  an  interest  in  land  so  sold,  has  a  right 
to  redeem  the  same  within  the  period  named  in  the  said  act,  but 
a  mere  opinion  without  right  of  having  an  interest,  confers  no 
power  to  redeem. 

5.  Any  person  connected  by  title  with  the  owner,  or  supposed 
owner  of  the  land  so  sold,  has  a  right  to  redeem  the  same,  but 
the  right  does  not  exist  in  a  relation  by  blood  because  of  that 
relationship. 

6.  The  decease  of  a  person  intestate  being  the  owner  of  such 
lands  is  a  revocation  of  the  authority  of  one  who  had  the  charge 
of  them  from  the  deceased;  yet,  under  some  circumstances,  be 
may  redeem  lands  so  sold  which  were  under  his  charge,  not- 
withstanding the  decease  of  the  owner  intestate.  But  where  the 
owner' was  of  full  age,  and  had  actual  notice,  as  in  this  case,  from 
the  county  treasurer  of  the  sale  of  the  land  for  taxes,  and  of  the 
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name  of  the  purchaser,  and  of  the  time  within  which  he  had 
power  to  redeem,  and  disavows  any  agency,  and  declares  he  will 
incur  all  risque,  the  interference  of  another  person  to  redeem, 
not  asserting  any  authority  from  the  owner  to  do  so,  would  not 
affect  the  title  of  the  purchaser  of  land  so  sold. 

7  and  8.  It  is  true  that  the  treasurer,  under  the  acts  referred 
to,  is  a  ministerial  and  not  a  judicial  oflScer,  hut  the  said  acts  did 
not  bind  him  to  receive  the  redemption  money  for  the  land  so 
sold  under  the  facts  severally  above  set  forth.  The  decision  of 
the  county  treasurer  cannot  affect  the  legal  rights,  either  of  the 
owner  or  purchaser,  and  he  has  no  authority  to  determine  in 
whom  the  title  or  ownership  of  such  land  so  sold  and  offered  to 
be  redeemed  is  vested.  But  before  he  receives  the  redemption- 
money  it  is  his  duty  to  satisfy  himself  that  the  person  tendering 
it  is  either  owner,  or  agent,  or  attorney  for  the  owner. 

9.  If  lands  are  so  sold  and  a  county  treasurer  refuse  to  receive 
the  redemption-money  from  a  person  duly  authorized  to  tender 
it,  it  is  not  necessary  to  make  an  actual  tender  of  it. 

10  and  11.  In  substance  these  instructions  have  already  been 
given  to  the  jury,  but  I  repeat  them  in  the  language  of  the  plain- 
tiff's counsel. 

12.  The  court  instruct  you  on  this  point  as  requested  by 
the  plaintiff^s  counsel.  Its  application,  however,  to  the  case 
before  you  must  be  tested  by  the  facts  connected  with  it  and 
given  in  evidence.  The  county  tax,  for  which  in  part  the  land 
in  question  was  sold,  was  assessed  prior  to  the  '26th  of  March 
1825,  the  date  of  the  deed  of  partition  to  which  Robert  Quay  is 
a  party.  But  it  appears,  from  the  certificate  of  the  supervisor  of 
roads,  that  the  assessment  of  the  road  tax  on  the  land  in  dispute 
was  made  the  22d  of  April  1825,  and  filed  in  the  proper  oflice 
the  Sd  of  May  following,  after  Robert  Quay  and  wife  had  parted 
with  all  their  interest  in  the  land.  And  by  the  act  of  assembly 
for  the  sale  of  unseated  lands  for  taxes,  unseated  land  may  be 
sold  for  any  part  of  the  taxes  due.  This  land  being,  therefore, 
sold  for  the  arrearage  of  tax  as  well  as  for  the  assessment  made 
before  the  execution  of  the  deed  of  partition,  Robert  Quay  could 
have  no  legal  right  derived  from  his  having  been  once  part  owner 
of  it,  to  tender  all  the  taxes  due  for  the  purpose  of  redemption. 


6  SUPREME  COURT. 

[DuboU  V.  Hepburn.] 

The  defendant's  counsel  requested  the  court  to  instruct  the 
jury  as  follows: 

1.  That  if,  from  the  testimony  disclosed,  they  believe  that  Oli- 
ver S.  Wolcott  was  not  a  citizen  of  the  State  of  Connecticut  on  the 
22d  September  18S0,  but  had  lost  his  domicil  then,  the  plaintiflf 
cannot  recover. 

2.  That  from  the  testimony  disclosed  the  taxes  for  which  the 
land  was  sold  were  assessed,  and  that  the  deed  from  the  treasurer 
to  the  defendant,  on  the  fact  ofit^  vests  in  him  a  complete  title 
to  the  land  in  controversy* 

3.  That  under  the  fourth  section  of  the  act  of  the  ISth  March 
1815,  when  lands  have  been  sold*  for  taxes,  none  but  the  owner, 
or  his  agent  duly  authorized,  can  redeem  the  land ;  and  any  of- 
fer made  by  a  stranger  and  without  authority  from  the  owner  to 
redeem  lands  so  sold,  would  not  affect  the  title  of  the  pur- 
chaser at  treasurer's  sale. 

A,  That  if  the  jury  believe  the  testimony  of  Joiieph  F.  Quay, 
of  Robert  Quay,  sen.  and  Robert  Quay,  jun.,  they  were  neither 
of  them  the  agent  of  Jacob  Fox,  under  whom  the  plaintiff  claims, 
when  Robert  Quay,  jun.  called  upon  William  Harris,  the  treas- 
urer, in  May  1828,  to  attempt  to  redeem  the  tract  of  land  in  dis- 
pute, therefore  plaintiff  cannot  recover. 

5.  That  if  the  jury  believe  the  testimony  of  William  Han  is,  and 
what  he  has  testified  to  in  relation  to  the  declarations  of  Jacob 
Fox  when  he  saw  him  in  Philadelphia,  in  March  1828,  and  in 
Williamsport,  October  1828,  neither  of  said  Quays  were  the 
agent  of  Jacob  Fox,  nor  can  the  plaintiff  set  up  their  acts  now  to 
defeat  the  defendant's  title. 

6.  That  if  the  jury  believe  that  the  Quays  made  tbe  offer  to 
redeem,  through  Robert  Quay,  jun.,  for  their  own  benefit,  all  the 
acts  of  Robert  Quay,  jun.,  in  relation  to  the  redemption,  are  void 
as  it  regards  the  present  defendant,  and  do  not  destroy  his 
treasurer's  title. 

7.  That  if  the  juiy  believe  that  Robert  Quay  made  the  offer 
to  redeem  under  a  mistaken  supposition  that  he  was  the  owner, 
or  had  an  interest  therein,  and  when  he  discovered  the  mistake 
disclaimed  any  further  act,  such  offer  to  redeem  cannot  effect  the 
title  of  the  defendant  as  purchaser  at  treasurer's  sale. 
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The  court  gave  the  following  answer  to  the  defendant's  points : 

<^  That  if  it  should  appear  from  the  testimony  that  Oliver  S. 
Wolcotty  lessee  of  the  plaintiff,  was  a  citizen,  and  domiciled  iii 
the  state  of  Pennsylvania,  on  the  25th  September  1830,  when 
this  suit  was  brought,  this  court  has  no  jurisdiction,"  and  the 
plaintiff  cannot  recover* 

The  jury  found  a  verdict  for  the  defendant,  and  judgment  hav- 
ing been  entered  on  the  -same ;  the  plaintiff  prosecuted  this  writ 
of  error. 

The  case  was  argued  at  Januaiy  term  1835,  by  Mr  Tilghmau 
and  Mr  Anthony  for  the  plaintiff,  and  by  Mr  Jones  for  the  de- 
fendant ;  and  held  under  advisement  to  the  present  term. 

Mr  Tilghman  and  Mr  Anthon  ,  for  the  plaintiff,  contended — 

1 .  That  within  two  years  after  the  sale  of  unseated  lands  in 
Pennsylvania  for  taxeis,  any  one  has  a  right  to  redeem  the  same 
for  the  owner,  by  the  payment  of  the  tax,  cost,  and  per  centage. 

2.  That  Robert  Quay,  Esq.  having  been  the  agent  of  Joseph 
Fearon,  the  intestate,  during  his  life,  and  being  a  tenant  in  com- 
mon, in  fee,  together  with  others,  of  this  tract.  No.  5615,  on  the 
1st  day  of  Februairy  1825,  when  the  county  tax  was  assessed, 
for  which  it  was  sold  on  the  12th  day  of  June  1836 ;  had  a  right 
to  redeem  the  said  tract ;  although  it  was  at  the  same  time  sold 
for  a  road  tax,  assessed  subsequent  to  the  partition  made  on  the 
26th  March  1825. 

3.  That  the  court  below  erred  in  the  answers  given  to  the 
second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  and  twelfth 
points  submitted. 

The  counsel  for  the  plaintiff  in  error  stated,  that  the  validity  of 
the  treasurer's  sale  would  not  now  be  contested ;  and  that  the 
only  question  which  would  be  raised  was.  Whether  there  was  a 
legal  redemption  of  the  tract,  agreeably  to  the  provisions  of  the 
several  acts  regulating  the  sale  of  unseated  lands  for  taxes. 

It  was  admitted,  on  the  argument  in  the  court  below,  and  laid 
down  as  law  by  the  judge,  that  any  person,  owner  or  not,  may 
pay  the  taxes  due  on  unseated  lands ;  and  it  is  evident  that  the 
main  scope  and  objects  of  the  act  of  March  1815  were  to  adopt 
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such  provisions  as  would  compel  the  regular  payment-  of  the 
taxes :  hence^  if  any  person  paid  them,  it  prevented  a  sale.  But 
it  will  be  urged  on  the  part  of  the  defendant  in  error,  that,  after  the 
sale  the  situation  of  things  is  changed ;  and  that  the  purchaser  ac- 
quires a  right  which  can  only  be  defeated  by  the  owner j  or  some 
one  authorized  by  him.  To  this  it  may  be  answered  that,  by  the 
fourth  section  of  the  act  of  1815,  twenty-five  per  cent,  is  allowed 
to  the  purchaser  as  a  sufficient  compensation  for  the  use  of  his 
money,  if  refunded  within  two  years ;  and  it  is  of  no  importance 
tp  the  county  who  .redeems ;  nor  has  the  purchaser  a  right  to 
complain,  if  he  receives  his  money  and  twenty-five  per  cent, 
additional. 

It  was,  however,  contended  below,  and  so  held  by  the  judge ; 
that  the  act  of  assembly  expressly  confines  the  power  of  re- 
demption to  the  owner;  and  that  he  alone,  his  agent  or  attorney, 
possesses  the  right.  The  fourth  section  says,  ^*  if  the  owner  or 
owners  of  land  sold  as  aforesaid  shall  mBke,  or  cause  to  bemadej 
an  offer,  8^c.  to  the  treasurer  within  two  years  after  sale ;  or  in 
case  the  Towner  or  owners  of  lands  so  sold  shall  have  paid  the 
taxes  due  on  them,  then,  and  in  either  of  these  cases,  said  own- 
er or  owners  shall  be  entitled  to  recover  the  saide  by  due  course 
of  law." 

There  is  no  distinction  between  the  owner's  paying  taxes,  and 
the  owner  redeeming  after  sale.  In  either  case  he  is  not  entitled 
to  recover  the  land,  unless  he  shows  that  the  oioner  or  otoners 
have  tendered  the  redemption  money,  or  have  paid  the  taxes,  as 
the  case  may  be :  yet  the  court  below  instructed  the  jury  that 
any  person  had  a  right  to  pay  the  taxes,  notwithstanding  the 
positive  restriction  in  the  act,  to  the  owner;  and  universal  usage, 
ever  since  the  law  was  enacted,  has  been  for  a  friend,  a  neigh- 
bor, a  stranger,  as  well  as  the  owner,  to  pay  taxes. 

An  objection  is  made  to  a  redemption  by  a  stranger,  because 
it  may  be  against  the  will  of  the  owner ;  as  he  is  entitled  to  the 
surplus  money  arising  from  the  sale,  after  payment  of  taxes  and 
costs.  The  same  reason  would  operate  if  a  stranger  should  vol- 
unteer to  pay  the  taxes ;  because  he  would  as  effectually  prevent 
all  the  imaginary  benefits  to  result  from  a  treasurer's  sale,  by 
paying  the  taxes,  as  if  he  redeemed  the  land  after  sale.  He  who 
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redeems,  acquires  no  more  right  or  title  to  the  land  than  he  who 
pays  the  taxes :  he  perforins  a  mere  act  of  friendship  or  gen- 
erosity, which  accrues  to  the  benefit  of  the  owner,  and  unless  he 
expressly  disavows  the  redemption,  it  ought  to  be  considered 
Talid. 

In  Wilt  v.  Franklin,  3  Bin.  502,  it  was  held  <'  that,  where  a 
deed  is  for  the  benefit  of  the  grantee,  it  is  reasonable  that  his 
assent  should  be  presumed.'' 

"  The  assent  of  the  party  that  takes  is  implied  in  all  convey- 
ances, by  intendment  of  law,  till  the  contrary  appears ;  and  is  as 
strong  as  the  expression  of  the  party.  Stabit  presumptio,  donee 
probetur  in  contrarium."  Idem,  519.  And  again,  page  620, 
^*  Why  should  there  be  a  previous  consent  of  the  cestuiqiie  trusts^ 
if  they  consent  afterwards  ?  On  legal  priuciples,  the  acceptance 
will  refer  back  to  the  execution  of  the  deed,  and  form  one  trans- 
action, done  at  the  same  time." 

In  Brown  v.  Dysinger,  1  Rawle  408,  it  was  held  that  <<a 
tender  of  money  in  behalf  of  an  infant,  made  by  his  uncle,  the 
father  being  dead,  but  the  mother  living,  was  good ;  although  the 
uncle  had  not  then  been  appointed  guardian." 

In  that  case  the  tender  was  made  to  defeat  an  estate  held  by 
the  party  to  whom  the  tender  was  made ;  and  although,  at  the 
time  of  the  tender,  the  uncle  merely  acted  in  the  capacity  of  a 
friend  to  the  minor  ( quasi,  a  stranger)  yet  the  court  say,  page  415, 
*^  We  think  an  infant  ought  not  to  lose  his  inhjeritance,  merely 
because  he  has  no  guardian ;  his  uncte  or  next  friend  may  act  for 
him  ;  he  did  so  here :  the  tender  by  him  was  well  made." 

The  case  of  McBride  v.  Hoey,  2  Watts  486,  however,  is 
said  to  have  decided  the  very  question  now  before  the  court,  and 
must  be  taken  as  authority.  To  this  it  may  be  answered  that,  in 
1  Penn.  Rep.  64,  the  same  cause  was  before  the  supreme  court 
of  Pennsylvania,  and  it  was  then  decided  that  the  holder  of  a 
deed,  under  a  United  States  sale  for  the  payment  of  direct  tax, 
had  such  a  right  as  would  authorize  him  io  redeem  the  same 
lands  from  a  person  who  had  purchased  them  at  the  treasurer's 
sale  for  taxes,  made  in  pursuance  of  the  act  of  assembly. 

The  question  appears  to  have  been  fully  argued  from  the  two 
reports  of  the  case,  and  yet  the  court  came  to  different  condu- 
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$loxkB,    The  last  decision,  thereforei  cannot  be  considered  as 
binding  authority  on  this  court.     "  Until  there  shall  be  a  fixed 
and  received  construction  of  the  state  laws  in  their  own  courts 
they  are  not  to  be  regarded  as  the  rule  of  decision  in  the  federal 
courts."     11  Wheaton  361 ;  1  Peters  441 ;  5  Cranch,  &c. 

Although  McBride  v.  Hoey,  from  what  has  been  stated,  can- 
not be  considered  as  authority;  let  us  examine  the  reasoning  of 
the  learned  judge,  who  delivered 'tife  opinion  of  the  court,  in  2 
Rawle.  He  says,  '^no  one  but  the  owner  at  the  time  of  the 
sale,  his  heirs,  assigns,  or  other  le'gal  representatives,  have  the 
right  to  receive  the  surplus  money  due  on  the  land ;"  and  con- 
sequently no  other  has  the  power  and  capacity  to  redeem.  That 
if  a  stranger  could  redeem,  the  purchaser's  title  would  be  set 
aside ;  and  the  owner  afier\vardi»  refusing  to  take  back  the  title, 
might  compel  him  to  pay  the  amount  of  his  surplus  bond.  To 
this  a  conclusive  answer  may  be  given  here,  that,  in  the  present 
case,  the  reasoning  does  not  apply ;  th^re  was  no  Surplus  bond, 
as  the  land  sold  for  five  dollars  and  fifty-two  cents  only,  being 
the  amount  of  one  year's  taxes  and  costs.  ^^  Cessante  ratione 
cessat  ipsa  lex." 

The  object  of  the  law  was  the  collection  of  taxes — the  mode 
of"  sale  and  redemption  was  accessory  and  incidental  to  that  ob- 
jectr  The  land,  by  non-payment  of  taxes,  was  liable  to  be  sold ; 
•and  although  the  act  requires  the  owner  to  pay  the  taxes  before 
sale,  and«to  redeem  the  land  after  sale ;  yet  !t  is  next  to  impos- 
sible for  the  county  treasurer  to  know  who  is  the  real  owner. 
The  first  section  of  the  act  of  1815  directs  the  treasurer  ^'to 
advertise  the  number  of  acres  in  each  tract,  and  the  names  of 
the  warrantees  or  owners  thereof  :^^  yet  so  little  does  the  treas- 
urer know  about  the  owners,  that  the  millions  of  acres  adver- 
tised every  year  are  universally  published  by  their  warrantee 
names,  and  not  the  owners.  The  records  of  the  office  give  no 
satisfactory  information  as  to  the  owner ;  by  alienation,  death, 
&c.  he  may  be  changed  every  year. 

When  the  land  is  sl>ld,  the  purchaser  holds  it  for  two  years 
subject  to  redemption,  and  receives  as  a  compensation  twenty- 
ive  per  cent,  on  the  amount  paid  by  him  to  the  treasurer,  if 
redeemed  ;  but  if  not  redeemed,  his  title  is  good.    The  owner 
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would  have  no  right  to  complain,  because  he  is  placed  in  the 
same  situation  by  the  redemption,  that  he  was  in  before  the  sale. 
The  law  never  contemplated  a  speculation  by  the  owner  on  a 
forced  sale  of  his  land ;  nor  would  it  aid  him  to  take  advantage 
of  his  own  laches^  if  any  person  should  volunteer  ta  redeem  the 
land  for  him. 

But  suppose  the  owner  was  dissatisfied  with  the  redemption  ; 
he  might  disavow  it  before  the  purchaser  receives  back  his  mon- 
ey and  per  centage  ;  and- instead  of  the  purchaser's  title  being 
^<  set  asiie^^^  it  would  be  confirmed* 

It  is  urged  by  the  counsel  in  McBride  v.  Hoey,  and  reiterated 
by  the  judge,  that,  ^^  by  the  act  of  1815,  the  right  of  redemption  is 
'given  to  the  owners,  and  they  alone  are  authorized  to  do  it,  or 
cause  it  to  be  t  one ;  that  they  can,  in  no  other  case,  maintain 
ejectment,  except  when  they  shall  have  paid  the  taxes  due  on  it 
previously  to  the  treasurer's  sale."  As  has  been  observed,  there 
is  no  substantial  distinction  in  the  phraseology  of  the  two  parts 
of  the  section;  the  payment  of  taxes  must  have  been  by  the 
owner  before  sale,  if  he  would  recover  the  land  sold  ;  as  well  as 
the  redemption  must  have  been  by  the  owner  after  the  sale :  if 
there  be  a  distinction  it  is  in  favor  of  redemption ;  for  it  the 
owner  of  land  sold  for  taxes  shall  make,  or  cattae  to  be  made^  a 
tende|P<&c.,  within  two  years  after  sale,  it  is  sufficient:  but  if 
the  owner  would  recover  because  he  had  paid  the  taxes  due 
previously  to  the  sale,  he  must  show  that  he  paid  them  himself, 
not  that  he  ever  caused  it  to  be  done. 

The  judge,  however,  admits  that  a  stranger  may  redeem  with- 
out the  knowledge  or  authority  of  the  owner :  and  that  if  he 
afterwards,  within  the  two  years,  approve  of  and  adopt  it,  it 
would  be  good.  Hi5  admission  is  altogether  adverse  to  the  an- 
swer of  the  district  judge  to  the  seventh  and  eighth  points  of 
plaintiff's  counsel,  ^^  that,  before  the  treasurer  receives  the  re- 
demption money,  it  is  his  duty  to  satisfy  himself  that  the  person 
tendering  it  is  either  owner  or  agent,  or  attorney  for  the  owner." 
If  the  owner's  approbation  be  sufficient,  after  the  redemption,  at 
any  time  ^/ithin  the  two  years ;  then  the  treasurer  has  no  right 
to  inquire  by  what  authority  any  one  offers  to  redeem ;  as  the 
owner  knay,  the  pext  day,  ratify  the  redemption  by  a  perfect 
stranger. 
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The  error  of  the  conclusion  to  ivhich  the  learned  judge  of 
the  supreme  court  of  Pennsylvania  arrived,  as  is  conceived, 
consists  in  this,  that  the  sale  vested  the  purchaser  of  a  legal  es- 
tate in  the  land,  instead  of  an  encumbrance  in  the  nature  of  a 
mortgage  ;  hence,  he  asserts,  that  "  until  the  owner  approves  of 
the  redemption,  the  purchaser  at  the  treasurer's  sale  cannot  be 
considered  as  divested  of  his*  estate  in  the  land/'  McBride  v. 
Hoey,  2  Watts  443. 

In  form,  a  mortgage  is  certainly  a  conveyance ;  but  it  is  un- 
questionably treated  at  law  in  Pennsylvania  in  the  way  it  is 
treated  in  equity  elsewhere,  as  a  bare  enepmbrance  and  the  ac- 
cessary of  a  debt.  As  between  the  parties  it  is  a  conveyance 
so  far  as  is  necessary  to  enforce  it  as  a  security.  As  regards  third 
persons,  the  mortgagor  is  the  owner,  even  of  the  legal  estate. 
Presbyterian  Congregation  v.  Wallace.  3  Rawle  128.  An  eject- 
ment may  be  supported  on  a  mortgage,  12  8.  and  R.-240.  It  is  a 
lien  and  something  more,  1  Peters  441.  Although- the  words 
grant,  bargain,  and  sell,  are  in  a  mortgage,  and  all  the  forms  of 
an  absolute  conveyance  in  fee  are  used,  with  a  proviso •  that  poy- 
merU  on  a  certain  day  shall  alone  render  it  null  and  void ;  yet, 
as  Judge  Huston  said  in  Presbyterian  Congregation  v.  Wallace : 
^^  No  lawyer,  no  man,  no  woman,  can  be  mistaken  in  its  import. 
It  is  what  the  law  and  the  universal  understanding  of  all  people 
make  it,"  viz.  a  security  for  the  payment  of  money.  The  words 
of  the  mortgage  require  the  debtor  to  pay,  or  cause  to  be  paid 
the  money  for  which  the  land  is  mortgaged,  on  or  before  a  cer- 
tain day,  to  redeem  it  from  the  mortgage ;  yet,  if  any  body — 
mortgagor,  friend,  or  stranger,  pay  the  mortgage  money  on  or 
before,  or  (ifter  the  day,  it  is  all-sufficient  to  redeem  the  land. 
A'treasurcr's  deed  conveys  the  tract  sold  to  the  purchaser.  The 
law  gives  the  owner  two  years  to  pay,  or  cause  to  be  paid  the 
redemption  money.  A  stranger,  within  the  limited  period,  pays 
the  purchase  money  and  per  centage,  the  owner  not  knowing  any 
thing  about  it.  Will  not  his  subsequent  assent,  even  after  the 
two  years  have  elapsed,  relate  to  the  time  of  redemption ;  and  as 
in  the  case  of  a  mortgage,  be  considered  for  bis  benefit,  and  his 
approbation  presumed  ?  Wilt  v.  Franklin,  3  Bin.  602. 

If  the  court  should,  however,  be  of  opinion  that  some  interest 
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in  the  land  is  necessary  to  authorize  a  person  to  redeem,  it  will 
then  be  proper  to  inquire  whether  the  redemption  by  Robert 
Quay  be  good,  under  the  circumstances  of  this  case. 

The  counsel  for  the  plaintiff  in  error  then  briefly  recapitulated 
the  facts,  showing  that,  originally,  this  tract  of  land,  with  many 
others,  belonged  to  a  certain  Joseph  Fearon,  of  Philadelphia, 
who  died  intestate  in  April  1810;  that  these  lands  descended  to 
his  brother's  children,  of  whom  Sarah,  wife  of  Robert  Quay, 
was  one ;  that  some  of  the  heirs  lived  in  England.  Quay  lived 
in  the  vicinity  of  this  land ;  it  was  understood  that  he  should  look 
after  it,  and  his  son  Joseph  had  letters  of  attorney  from  the  heirs 
in  England,  to  prevent  waste  and  destruction  of  the  timber ; 
tiiat,  during  the  lifetime  of  Joseph  Fearon,  Quay  was  allowed 
the  use  of  the  property  in  his  neighborhood,  and  cultivated  it  after 
his  death.  James  Fearon,  administrator  of  Joseph  Fearon,  had 
paid  the  taxes. 

On  the  1st  of  February  1825,  the  assessor  of  the  proper  town- 
ship returned  to  the  office  of  the  county  commissioners,  that  he 
had  assessed  a  county  tax  of  95  cents  on  this  tract  No.  5615  of 
254  acres ;  and,  on  the  29th  of  April  1825,  the  supervisors  of  roads 
and  assessor  certified  that  they  had  fairly  assessed  a  road  tax  on 
said  tract  of  $1  20,  which  was  filed  in  the  county  commissioner's 
office  the  Sd  of  May  1825.  On  the  12th  of  June  1826,  this  tract 
was  sold  by  the  county  treasurer  for  one  year's  taxes  of  ^1  90, 
and  purchased  by  A.D.  Hepburn,  for  the  taxes  and  costs  of  sale, 
$5  12.  The  treasurer's  deed  was  regularly  made  and  delivered 
to  him. 

In  the  months  of  March  and  April  1825,  a  deed  of  partition 
among  the  heirs  was  executed,  by  which  the  tract  in  controversy 
was  allotted  to  the  heirs  of  Abel  Fearon,  to  which  Robert  Quay 
and  wife  belonged ;  released  all  their  estate,  interest,  &c.  in  said 
tract  of  land,  and  warranted  the  same  against  them  and  their 
heirs.  This  deed  was  recorded  on  26ih  May  1825,  and  informa- 
tion could  not  have  reached  England  till  June  or  July. 

On  the  ISth  of  November  1827,  (seventeen  months  after  the 
sale  for  taxes^)  a  partition  was  made  by  the  heirs  of  Abel  Fearon, 
and  the  tract  in  controversy  was  allotted  to  Jacob  Fox  and  wife,  in 
right  of  his  wife,  who  did  not  know  that  it  had  been  sold  for 
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taxes.  He  had  only  been  in  the  United  States  about  two  monthsj 
and  was  not  acquainted  with  the  land  titles  of  Pennsylvania. 

Previous  to  the  expiration  of  the  two  years  allowed  for  re- 
demption, Mr.  Fox  was  informed  of  the  sale,  but  he  neglected  to 
redeem  the  tract. 

In  May  1828,  however,  before  the  two  years  bad  expired, 
Robert  Quay,  one  of  the  parties  to  the  deed  of  partition,  sent  his 
son  to  the  county  treasurer,  with  a  written  authority  to  redeem 
this  tract.  He  went  to  the  treasurer,  told  him  he  had  come  to 
redeem  it,  and  sliowed  his  authority.  Thp  treasurer  refused  to 
receive  the  redemption  money.  He  then  went  to  the  purchaser 
and  otFered  hiiii  the  money,  and  he  refused  to  take  it.  Neither 
Mr.  Fox  nor  his  wife  knew  of  Quay's  oflFer  to  redeem  till  the  two 
years  had  expired. 

The  counsel  for  the  plaintiff  in  error  also  contended  that  in 
every  partition  there  is  a  warranty  that  the  land  is  free  from  en- 
cumbrance, and  that  the  county  tax  assessed  previous  to  the  par- 
tition, as  well  as  the  road  tax  assessed  before  the  deed  was  de- 
livered to  the  grantees,  were  an  encumbrance  or  lien  on  the  land 
conveyed.  ^'  If  there  be  three  or  four  coparcenees,  &c.,  which 
make  partition  between- them,  if  the  part  of  the  one  pt^rcenerbe 
defeated  by  lawful  entry,  she  may  enter  and  occupy  the  other 
land  with  all  the  other  parceners,  and  compel  them  to  make  new 
partition  between  them  of  the  other  land.  Coke  Litt.  174  c. 
Every  partition  and  exchange  implies  in  it  and  has  annexed  to 
it  a  special  warranty  in  law,  Bac.  Abr.  vol.  7,  231.  Taxes  on 
unseated  lands  have  never  been  considered  a  charge  on  the  per- 
son of  the  owner.  The  mode  of  recovery  is  by  a  sale  of  the 
land.     Burd  v.  Semple  9,  S.  &  R.  ]09,  114. 

They  also  urged,  that  at  the  time  the  taxes  were  assessed  and 
due.  Quay  was  a  tenant  in  common,  in  right  of  his  wife,  of  the 
iafnds  subsequently  sold ;  and  that,  if  before  the  sale  their  title 
was  divested  by  the  partition,  yet,  as  the  taxes  were  a  lien  on 
the  land,  it  was  Quay's  duty  to  remove  the  encumbrance  and 
prevent  a  forfeiture ;  otherwise  Fox  and  wife  might  compel  a 
ne\Y,  partition.  The  wife  of  Fox  being  a  feme  covert,  could  do 
no  act  herself  to  prevent  a  forfeiture ;  and  as  the  husband  was 
reaping  no  benefit  from  the  land,  if  her  relations  would  not  in- 


JANUARY  TERM  1836.  15 

[Dubois  V.  Hepcuru.] 

terfere  oit  her  behalf,  the  husband  could,  in  all  cases,  have  the 
wife's  larid3  sold  for  taxes,  without  her  consent,  and  her  inherit* 
ance  be  destroyed  without  remedy,  by  his  neglect  or  refusal  to  re* 
deem  them.  The  act  of  assembly,  which  provides  that  the  con- 
veyance of  lands  by  a  feme  covert,  shall  be  voluntary,  separate 
and  apart  from,  and  without  any  coercion  or  compulsion  of  her 
husband,  would  be  a  dead  letter  as  to  unseated  lands ;  as  he  could 
always  avoid  this  provision,  intended  for  the  security  of  married 
women,  by  suffering  a  sale,  relieving  himself  from  the  payment 
of  taxes,  pocketing  the  money,  and  refusing  to  redeem.  Justice, 
therefore,  required  that  Quay,  who  was  a  cousin  of  Mrs.  Fox,  by 
marriage,  should  redeem  the  land  for  her.  When  the  supreme 
court  of  Pennsylvania,  in  the  case  of  McBride  v.  Hoey,  deter- 
mined that  none  but  the  owner  could  redeem,  they  did  not  de<^ 
fine  who  should  be  considered  as  the  owner. 

The  mortgagor  and  mortgagee  would  both  be  considered  own- 
ers, as  the  one  has  a  legal  and  the  other  an  equitable  interest  in 
the  land.  A  son  for  a  father ;  an  agent  for  his  principal;  a  ven- 
dor and  vendee,  where  part  of  the  purchase  money  is  paid ;  a 
reversioner  or  remainder-man,  where  the  tenant  for  life  refused  ; 
a  stranger,  if  recognised  by  the  owner  within  the  two  years ;  a 
previous  owner,  who  sold  with  a  warranty,  when  taxes  were  due 
and  unpaid,  might  redeem,  though  not  the  owner  at  the  time  of 
sale  or  redemption. 

The  conclusion  to  which  the  learned  judge  arrives,  in  McBride 
V.  Hooy,  is,  that  an  interest  of  some  kind  in  the  property  is  ne- 
cessary; and  if  the  court  believe  that  Quay  had  any  ihterest 
whatever  at  the  time  of  assessment,  or  would  be  injured  by  the 
confirmation  of  the  sale  ;  it  was  his  duty  to  redeem. 

In  conclusion,  they  remarked,  that  the  court  would  construe 
the  law  liberally  in  favor  of  the  landholder,  as  the  purchaser  was 
abundantly  compensated  for  the  use  of  his  money ;  and  every 
principle  of  justice  would  seem  to  sanction  the  construction,  that 
if  the  redemption  money  was  paid /or  the  owner  before  the  ex- 
piration of  the  two  years,  the  title  of  the  purchaser  was  thereby 
divested,  and  the  requirements  of  the  law  fulfilled. 
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Mr.  Jones  for  the  defendant  in  error. 

The  title  of  Hepburn  was  complete  in  the  year  1825,  and  the 
ofifer,  in  a  legal  form,  to  redeem,  was  made  two.  years  after  that 
period. 

The  object  of  the  different  statutes  in  the  state  of  Pennsylva- 
nia on  the  subject  of  taxes  on  unseated  or  unimproved  lands, 
and  of  the  decisions  of  the  courts  under  these  statutes ;  has  been 
to  enforce  and  secure  the  payment  of  these  taxes.  Havings  in 
most  cases,  no  owner  af  such  lands  resident  in  the  counties  in 
which  such  lands  are  situated,  the  proceedings  for  their  collec- 
tion are  necessarily  against  the  lands ;  and  the  non-paymeot  of 
the  taxes,  within  certain  fixed  periods,  is  attended  with  heavy 
penalties.  If  redeemed  before  two  years  after  the  sale  for  tax- 
es, a  large  additional  sum  is  to  be  paid ;  if  not.  redeemed,  the 
title  becomes  complete  in  the  purchaser  at  the  tax  sale. 

The  decisions  of  the  courts  of  Pennsylvania  on  this  subject 
will  be  found  in  13  Serg.  and  Rawl.  360,  373,  and  208;  1  Penn. 
Rep.  499 ;  7  Serg.  and  Rawl.  392  ;  10  Serg.  and  Rawl.  254 ;  2 
Penn.  Rep.  502. 

The  whole  of  the  points  made  in  the  case  may  be  reduced  to 
two:  all  of  them  except  that  presented  in  the  12th  point,  turn 
upon  the  question,  whether  a  stranger  can  redeem  land  sold  for 
taxes  ;  and  whether  Robert  Quay  stood  in  any  relations  to  the 
owner  of  the  land,  which  would  authorize  him  to  redeem  it  for 
the  benefit  of  the  owner. 

It  was  clearly  the  intention  of  the  legislature  to  make  tax  sales 
conclusive  as  to  title  in  the  purchasers  at  such  sales.  No  con- 
siderations of  hardship  can  be  taken  into  estimate ;  and  no  such 
consideration  can  have  any  influence  in  a  case  of  this  descrip- 
tion. The  system  has  been  formed  by  express  provision  of  law. 
If  rules  and  regulations  must  be  conformed  to,  every  means  of 
giving  notice  is  directed  by  law.  Among  these  regulations  is 
that  under  which  the  claim  of  the  plaintiff  is  resisted — it  is  ex- 
pressly provided  that  no  one  but  the  actual  owner  of  the  land  can 
redeem  the  land  after  it  has  been  sold  for  taxes.  If  Robert  Quay 
was  the  owner  or  the  legal  representative  of  the  owner,  he  might 
redeem ;  but  he  was  neither,  and  his  offer  to  redeem  was  made 
without  the  knowledge  of  Fox  and  wife,  to  whom  the  land  then 
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belonged.  Fox  disavowed  the  agency  of  Robert  Quay,  and 
charged  him  with  improperly  interfering  in  the  redemption ;  say- 
ing he  would  attend  to  it  himself,  but  he  did  not. 

It  is  denied  that  by  the  operation  of  the  partition,  all  the  le« 
gal  representatives  of  Joseph  Fearon  had  a|[i  interest  in  the  land 
held  by  Fox  and  wife,  in  consequence  of  the  effect  of  a  loss  of 
the  property  allotted  to  Fox  and  wife,  by  Reason  of  the  lien  of 
the  taxes,  for  which  the  same  was  sold  by  the  county  treasurer. 
There  is  no  clause  pf  warranty  in  the  partition  deed. 

But,  admitting  there  was  a  tenancy  in  common  in  the  whole 
lands  which  descended  from  Joseph  Fearon,  it  is  denied  that 
a  tax  assessed  and  unpaid  before  partition,  and  the  effect  of 
which  would  be  to  take  from  any  of  the  co-tenants  the  property 
assigned  to  him  on  a  partition,  would  *  any  right  over,  against 
a  co-tenant.  All  tne  lands  had  been  sul  ected  to  taxation  be- 
fore the  division,  and,  therefore,  no  inequality  of  title  existed 
to  this  property.  A  tax  is  not  an  encumbrance  which  is  saved  by 
a  warranty,  or  the  other  usual  cbvenants  in  a  deed.  There  is  bo 
implied  warranty  in  a  deed  of  partition,  except  among  co-parce- 
ners.   4  Cruise  Dig.  Art.  16,  17.   Id.  434. 

Mr.  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

The  land  in  controversy  was  granted  to  Joseph  Fearon  by  the 
commonweath  of  Pennsylvania,  by  patent  bearing  date  the  19th 
April  1794,  from  whom  the  plaintiff  deduced  a  regular  chain  of 
title  to  himself.  The  defendant  claimed  in  virtue  of  a  sale  for 
taxes,  on  the  12th  June  1826,  by  the  treasurer  of  Lycoming 
county;  who,  by  his  deed  dated  15th  July  1826,  conveyed  the 
land  to  the  defendant. 

No  question  arose  in  the  court  below  as  to  the  original  title  of 
the  plaintiff,  or  the  regularity  of  the  sale  for  tax6s;'the  case 
turned  upon  the  redemption  of  the  land,  pursuant  to  the  fourth 
section  of  the  law  of  Pennsylvania,  passed  15th  March  1815, 
providing  for  the  sale  of  lands  for  taxes.  This  section  is  as  fol- 
lows: 

*^  If  the  owner  or  owners  of  land  sold  as  aforesaid,  shall  make 
or  cause  to  be  made,  within  two  years  after  such  sale,  an  offer 
or  legal  tender  of  the  amount  of  the  taxes  for  which  the  said 
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lands  were  sold,  and  the  costs,  together  %vith  the  additional  sum 
of  twenty-five  per  cent,  on  the  same,  to  the  county  treasurer, 
who  is  hereby  authorized  and  required  to  receive  and  receipt 
for  the  same,  and  to  pay  it  over  to  the  said  purchaser  on  demand ; 
and  if  it  shall  be  refused  by  the  said  treasurer,  or  in  case  the 
owner  or  owners  of  lands  so  sold  shall  have  paid  the  taxes  due 
on  them  previously  to  the  sale,  then,  and  in  either  of  these  cases, 
said  owner  or  owners  shall  be  entitled  to  recover  the  same  by  a 
due  course  of  law,  but  in  no  other  case  and  on  no  other  plea  shall 
an  action  be  sustained.^' 

It  appears  by  the  record  that  before  the  1st  February  1825,  this 
land  was  assessed  for  county  tax,  ninety  cents,  and  on  the  22d 
April  1825,  with  road  tax,  one  dollar  and  twenty  cents;  it  was 
sold  in  June  1826,  for  five  dollars  and  fifty-two  cents,  the  amount 
of  taxes  and  costs,  and  purchased  by  the  defendant ;  that  in  May 
1828,  Robert  Quay  gave  his  son  written  directions  to  pay  the 
county  treasurer  the  taxes  and  costs  for  which  the  land  was  sold, 
together  with  the  addition  of  twenty-five  per  cent. ;  whereupon 
the  son  offered  to  pay  the  same  to  the  treasurer,  who  refused  to 
accept  it,  on  the  ground  that  his  father  was  not  the  owner  and 
was  not  authorized  to  redeem  the  land  :  on  a  similar  offer  made 
to  the  defendant,  he  also  refused  for  the  same  reason.  No  formal 
tender  was  made,  or  any  specific  sum  ofiered  ;  but  the  son  had  a 
sufficient  sum  with  him  to  pay  all  that  was  by  law  necessary  to 
pay,  and  offered  to  pay  it. 

At  this  time  the  title  to  the  land  was  in  this  situation  : 
Joseph  Fearon,  the  patentee,  died  in  1810,  intestate  and  with- 
out issue,  seized  of  the  land  in  controversy,  together  with  a  num- 
ber of  other  tracts  of  land  in  the  same  part  of  the  country :  he 
had  two  brothers,  Abel  and  William,  who  died  in  his  lifetime, 
leaving  issue,  to  whom  the  estate  of  their  uncle  descended  in 
equal  shares. 

The  children  of  Abel  Fearon  were  Robert,  Joseph,  Sarah,  and 
Elizabeth ;  Sarah  married  Christopher  Scarrow,  and  resided  in 
England;  Elizabeth  married  Jacob  Fox,  in  England  in  1812; 
where  they  resided  till  1827,  when  they  removed  to  Philadel- 
phia; where  Robert  and  Joseph  resided,  and  where  Fox  and  wife 
continued  to  reside. 
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The  children  of  William  Fearon  were  John,  William,  Nancy, 
married  to  Samuel  Brown  living  in  Centre  county,  James,  resid- 
ing in  Philadelphia,  and  Sarah,  married  to  Robert  Quay,  residing 
in  Lycoming  county,  in  which  the  land  in  question  is  situated. 

James  Fearon  was  the  adminstrator  of  his  uncle  Joseph,  and 
paid  some  taxes  on  the  unseated  lands  of  which  he  died  seized. 
It  was  understood  that  those  heirs  who,  from  their  situation,  could 
most  conveniently  do  it,  should  look  after  the  unseated  lands  in 
their  neighborhood  ;  but  no  definite  arrangement  seems  to  have 
been  made  for  the  payment  of  the  taxes  due  on  the  lands. 

The  lands  remained  undivided,  or  so  far  as  appears,  without 
any  attempt  at  partition  by  the  heirs  till  the  26th  March  1825 ; 
when  Robert  Quay  and  wife,  Samuel  Brown  and  wife,  James 
and  William  Fearon,  (who  survived  their  brother  John,)  the 
children  of  William  Fearon,  executed  a  deed  of  partition  to  Jo- 
seph Fearon,  Elizabeth  Fearon,  Christopher  Scarrow  and  Sarah 
his  wife,  the  children  of  Abel,  the  consideration  of  which  is  thus 
expressed :  ^^  For  and  in  consideration  of  a  quantity  of  land  esti- 
mated in  value  equal  to  that  hereinafter  described,  to  be  convey- 
ed by  a  like  release  executed  by  the  heirs  and  legal  representa- 
tives of  Abel  Fearon,  deceased,  and  for  the  sum  of  one  dollar  to 
them  in  hand  paid,^'  &c.  ^'have  remised,  released,  and  forever 
quit  claimed,  and  by  these  presents  do  remise,  release,  and 
forever  quit  claim  unto  Joseph  Fearon,"  &c.  ^'  to  have  and  to 
hold  the  said  tracts  of  land,  lots,  and  premises  above  described, 
unto  the  said  Joseph,"  &c.  ^^  their  heirs  and  assigns  forever,"  with 
covenant  of  special  warranty.  This  deed  included  the  land  in 
question,  and  was  recorded  in  Centre  county,  26th  May  1825. 
Robert  Fe.^on  had  previously  died. 

No  special  allotment  was  made  by  this  deed  to  the  children 
of  Abel  Fearon  in  severalty,  nor  do  they  appear  to  have  ever 
conveyed  to  the  children  of  William,  or  to  have  done  any  act 
accepting  the  partition  made  by  the  deed  of  March  1825,  either 
separately  or  jointly,  as  the  representatives  of  their  branch  of 
the  family,  until  Fox  and  wife  removed  from  England  to  Phila- 
delphia in  1827.  On  the  13th  of  November  1827,  a  paper  was 
executed  purporting  to  be  an  indenture  of  partition  made  be- 
tween Joseph  Fearon,  Jacob  Fox  and  wife?,  and  Christopher 
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Scarrow  and  wife,  reciting  the  deed  of  March  1825,  and  dividing 
among  themselves,  in  severalty,  the  lands  and  lots  convejed  to 
them  hj  that  deed  ;  the  tract  in  question  was  allotted  to  Fox  and 
wife.  This  paper  was  signed  bj  Joseph  Fearon,  Jacob  Fox  and 
Elizabeth  his  wife,  who  acknowledged  it  the  same  daj  in  due 
form,  before  a  justice  of  the  peace  of  the  countj  of  Philadelphia. 
It  also  purported  to  be  executed  by  Scarrow  and  wife,  by  their 
attorney  Nathaniel  Nunnelly,  but  was  not  acknowledged  by  bira 
till  the  4th  of  October  1828;  it  was  recorded  in  Lycoming  coun- 
ty 25th  October  1828.  That  this  deed  was  not,  in  fact,  executed 
by  Nunnelly  in  1827,  appears  by  his  acknowledgment;  which 
states  it  to  have  been  done  in  virtue  of  a  power  of  attorney  exe- 
cuted by  Scarrow  and  wife  on  the  5th  June  1828.  That  power 
appears  to  have  been  executed  on  the  25th  June  1828,  consti- 
tuting Nunnelly  and  Jacob  Fox,  the  attorneys  of  Scarrow  and 
wife,  with  power  to  Nunnelly  alone,  giving  full  authority  over 
all  their  property  held  as  one  of  the  heirs  of  Joseph  Fearon,  the 
uncle.  It  took  no  notice  of  the  deed  of  partition  from  the  heirs 
of  William  Fearon  to  the  heirs  of  Abel,  but  throughout  was  pre- 
dicated on  the  fact  of  the  estate  of  Joseph  Fearon  remaining  un- 
divided in  the  bands  of  the  children  of  his  two  brothers  as  ten- 
ants in  common.  No  construction  can  be  given  to  it,  by  which 
to  make  it  operate  as  an  acceptance  of  the  partition  made  by  the 
deed  of  1825,  or  any  release  of  th^  right  of  Mrs.  Scarrow  to 
claim  her  undivided  share  of  the  whole  estate  of  her  uncle. 
There  was,  besides,  a  fatal  objection  io  the  power  of  attorney, 
as  there  was  no  separate  examination  of  Mrs.  Scarrow,  or  any  ac- 
knowledgment by  her ;  the  proof  of  its  execution  was  by  the 
oath  of  a  subscribing  witness,  only.  It  was  afterwards  duly  ac- 
knowledged on  her  separate  examination,  on  the  8th  of  Septem- 
ber  18S2. 

On  the  same  day,  Scarrow  and  wife,  by  their  deed,  reciting  the 
deeds  of  partition  of  1825,  made  by  the  heirs  of  William  Fearon, 
and  of  13th  November  1827,  by  Joseph  Fearon,  and  Fox  and 
wife,  Nunnelly  their  attorney,  in  October  1828,  confirmed  them 
all  according  to  their  several  allotments.  This  deed  was  regular- 
ly acknowledged  in  England  on  a  separate  examination,  and  re- 
corded the  10th  June,  1833. 
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On  the  16th  April  1830,  Fox  and  wife  conveyed  the  tract  in 
question  to.  Valentine,  under  whom  the  plaintiff  claimed ;  which 
conveyance  was  ratified  and  confirmed  by  the  deed  of  confirma- 
tion, by  Scarrow  and  wife,  on  the  8th  September  1832. 

In  March  1827,  James  Fearon,  the  administrator  of  Joseph 
Fearon  the  uncle,  was  informed  of  the  sale  of  several  of  the 
tracts  of  land  belonging  to  the  estate  for  taxes,  of  which  the 
tract  in  question  was  one.  In  February  1828,  the  treasurer  of 
Lycoming  county  came  to  Philadelphia,  where  he  m^t  Jacob 
Fox,  Nunnelly,  and  Joseph  Fearon  ;  he  gave  them  a  statement 
of  the  tracts  which  had  been  sold,  and  advised  them  to  redeenii 
them  or  they  might  be  lost.  Fox,  at  first,  appeared  disposed  to 
redeem,  but  Nunnelly  opposed  it ;  Fox  finally  said  he  would  run 
the  risk,  as  they  intended  to  start  in  a  few  days  to  see  the  lands ; 
but  he  paid  no  attention  to  them,  nor  made  any  offer  or  attempt 
to  redeem,  till  October  1828,  after  the  time  of  redemption  had 
expired.  Some  negotiation  took  place  between  Fox  and  the  de- 
fendant afterwards,  concerning  the  land  in  question,  which  proved 
abortive.  Fox  continued  to  assert  his  claim  to  the  land  'till  he 
sold  it  to  Valentine  in  1830.  Quay  made  the  offer  to  redeem 
without  any  authority  from  Fox,  but  from  a  sense  of  duty  to  the 
heirs;  who,  he  said,  would  reimburse  him  if  it  fell  into  their  hands, 
and  on  the  expectation  that  he  would,  at  some  time,  own  it. 

It  thus  appears,  that  before  the  execution  of  the  deed  of  par- 
tition, on  the  26th  March  1825,  Robert  Quay  was,  in  right  of 
his  wife,  entitled  to  an  undivided  share  of  the  land  in  question, 
and  continued  so  entitled  until  his  interest  y^as  divested  by  the 
legal  effect  of  that  deed.  The  question  is,  when  it  took  effect 
as  a  severance  of  the  joint  interest  which  all  the  heirs  of  Joseph 
Fearon  had  in  his  estate  ;  it  could  not  be  by  the  mere  delivery  of 
the  deed,  by  the  heirs  of  William  Fearon,  to  any  other  than  the 
heirs  of  Abel  Fearon,  and  on  ah  acceptance  by  them  individually. 
A  partition  is  inchoate  till  made  by  all  parties,  or  till  made  by 
one  and  accepted  by  the  others :  there  must  be  a  deed  of  parti 
tton,  a  partition  in  pais^  or  such  acceptance  of  a  deed  or  parti- 
tion, as  would  amount  fo  an  estoppel,  before  the  estate  can  be 
held  in  severalty.  In  this  case,  the  heirs  of  Abel  Fearon  do  not 
appear  to  have  been  conusant  of  the  deed  of  1825.  at  the  time 
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it  was  made  ;  and  neither  of  them  had  done  any  act  which  could 
amount  to  an  acceptance  of  the  allotment  therein  made,  until  its 
ratification  by  Fox  and  Joseph  Fearonybj  their  deed  of  ISth  No- 
vember 18t7,  dividing  among  the  heirs  of  Abel  Fearon  the  several 
tracts  and  lots  of  land  conveyed  to  them  undivided.  But  this 
left  the  partition  open,  till  Scarrow  and  wife  would  become  par- 
ties to  it ;  which  was  not  till  the  signature  of  Nunnelly,  their  at- 
torney, in  October  18S8,  in  virtue  of  the  power  of  attorney  ex- 
ecuted in  June  18S8.  As,  however,  this  power  was  not  acknowl- 
edged by  Mrs.  Scarrow,  so  as  give  any  authority  to  affect  her  real 
estate,  her  interest  remained  undivided  till  the  deed  of  confirma- 
tion of  8th  September  1832,  which  ratified  the  partition  of  1825, 
by  the  solemn  act  of  partition  in  1827,  among  the  heirs  of  Abel, 
according  to  the  previous  allotment,  both  of  which  were  specially 
recited  and  confirmed.  This  being,  in  law,  equivalent  to  a  deed 
firom  them  to  the  heirs  of  William  Fearon,  of  the  residue  of  the 
estate  of  Joseph  Fearon,  consummated  the  partition  by  the  act 
of  all  the  parties  in  interest.  The  deed  of  1825  then  took  ef- 
fect, as  a  divestiture  of  the  interest  of  Quay  and  wife  in  the  land 
in  question,  by  relation  to  its  date ;  but  while  the  partition  was 
in  fieri,  the  estate  remained  undivided.  This  was  in  accordance 
with  the  terms  of  the  deed  of  1825 :  the  consideration  of  which 
was  a  conveyance  to  be  executed  by  the  heirs  of  Abel  Fearon, 
of  a  quantity  of  land  to  be  estimated  equal  to  what  was  thus  con- 
veyed by  the  heirs  of  William.  The  intention  of  the  parties 
thus  corresponding  with  the  legal  effect  of  their  deeds,  it  is  per- 
fectly dear  that,  till  the  consummation  of  the  partition  in  1832, 
Quay  and  wife  held  an  undivided  interest  in  the  land  in  ques- 
tion, as  owners  thereof,  in  common  with  the  other  heirs  of  Jo- 
seph Fearon  j^^nd  the  only  remaining  question  is,  whether  he 
had  a  right  to  redeem  from  a  sale  for  taxes  in  May  1828. 

A  law  authorizing  the  redemption  of  lands  so  sold,  ought  to 
receive  a  liberal  and  benign  construction  in  favor  of  those  whose 
estates  will  be  otherwise  divested,  especially  where  the  time  al- 
lowed is  short,  an  ample  indemnity  given  to  the  purchaser,  and 
a  penalty  is  imposed  on  the  owner.  The  purchaser  suffers  no 
loss ;  he  buys  with  full  knowledge  that  his  title  cannot  be  abso- 
lute for  two  years ;  if  it  is  defeated  by  redemption,  it  reverts  to 
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the  lawful  proprietors.  It  would,  therefore^  seem  not  to  be  ne- 
cessary for  the  purposes  of  justice,  or  to  effectuate  the  objects  of 
the  law,  that  the  right  to  redeem  should  be  narrowed  down  by  a 
strict  construction.  In  this  case,  we  are  abundantly  satisfied  that 
it  comports  with  the  words  and  spirit  of  the  law,  to  consider  any 
person  who  has  any  interest  in  lands  sold  for  taxes,  as  the  owner 
thereof  for  the  purposes  of  redemption.  Any  right,  which  in 
law  or  equity  amounts  to  an  ownership  in  the  land ;  any  right  of 
entiy  upon  it,  to  its  possession,  or  enjoyment,  or  any  part  of  it, 
which  can  be  deemed  an  estate  in  it,  makes  the  person  the 
owner,  so  far  as  it  is  necessary  to  give  him  the  right  to  redeem. 
The  decision  of  this  case  does  not  make  it  necessary  to  go  fur- 
ther than  to  determine  that  Quay,  as  a  part  owner,  had  a  right 
to  redeem ;  that  he  caused  an  offer  to  redeem  to  be  made  to  die 
treasurer  within  two  years,  as  well  as,  to  the  defendant,  both  of 
whom  refused  to  accept  the  redemption  money.  This  brings  the 
ease  within  the  provisions  of  the  law ;  it  does  not  require  a  pay- 
ment or  tender ;  an  offer  and  refusad  is  made  equivalent  to  a 
receipt  of  the  money  by  the  treasurer,  and  authorizes  a  recovery 
of  the  land  by  suit,  as  if  no  sale  had  been  made. 

In  instructing  the  jury  that  Quay  had  no  right  to  redeem,  there 
was  therefore  error-in  the  court  below;  the  judgment  must  con- 
sequently be  reversed,. and  a  venire  de  novo  awarded. 


This  cause  came  on  to  be  lieard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for.  the  western  dis- 
trict of  Pennsylvania,  and  %va8  argued  by  counsel.  On  consid- 
eration whereof,  it  is  ordered  and  adjudged  by  this  Court,  that 
the  judgment  of  the  district  court  in  this  cause  be  and  the  same 
is  hereby  reversed,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  district  court,  with  directions  to 
that  court  to  award  a  venire  facias  de  novo. 


24  SUPREME  COURT. 


OWINOS  ET  AL.  y.  LbBSES  OF  TlXRNAN. 

The  rule  of  court  for  docketing  and  diunuiing  cauies,  puaed  at  January  term  1836, 
hat  never  been  applied  to  any  caaea,  where,  before  the  motion  waa  made,  the  cauae 
has  been  actually  placed  on  the  docket.  Under  luch  circumatancei,  on  a  motion  to 
docket,  when  a  motion  to  dismiss  was  contemporaneously  made,  the  cause  was 
allowed  to  be  docketed ;  the  usual  bond  for  the  clerk's  fees  being  given.  Time  was 
given  to  the  plaintiff  in  error  to  give  the  bond. 

ERROR  to  the  circuit  court  of  the  United  for  the  district  of 
Kentucky. 

A  motion  was  made  by  Mr.  Underwood  for  the  defendant 
in  error,  to  docket  and  dismiss  this  suit,  according  to  the 
amended  rule  of  the  court  passed  at  the  last  term,  for  want 
of  its  being  duly  entered  on  the  docket ;  the  writ  of  error  hav- 
ing been  sued  out  before  the  last  January  term,  and  the  suit 
not  having  been  docketed  at  that  term,  or  at  the  present  term.  A 
motion  was  contemporaneously  made  by  Mr.  Crittenden  for  the 
plaintiff  in  error  to  docket  the  suit  now,  the  record  having  been 
returned  to  the  clerk's  office  in  October  last,  and  the  docketing 
of  it  having  been  delayed  on  account  of  the  usual  bond  for  the 
clerk's  fees  not  having  been  given  by  the  plaintifif  in  error. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court, 
to  the  following  effect :  The  rule  of  the  court  for  docketing 
and  dismissing  causes  has  never  been  applied  to  any  cases, 
where,  before  the  motion  was  made,  the  cause  had  been  ac- 
tually placed  on  the  docket.  In. the  present  case,  the  motion 
to  dismiss,  and  the  motion  to  docket  the  cause,  are  contempora- 
neous. The  court  are  of  opinion  that,  under  such  circumstances, 
the  ^notion  to  docket  die  cause  ought  to  be  allowed  ;  upon  the 
usual  bond  for  the  clerk's  fees  being  given.  For  this  purpose 
lime  will  be  given  to  the  plaintiff  in  error,  (as  it  is  asked),  until 
the  Jst  day  of  March  next.  If  by  that  time  no  bond  is  given, 
the  cause  will  then  be  dismissed  according  the  motion  of  the  de- 
fendant in  error. 
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SikMUEL  D.  Harris  and  others  v.  Jesse  D.  Elliott. 

Certain  streets  were  laid  out  by  the  town  of  Charlestown,  Manrachosetts,  and  thb 
proceedings  relative  to  the  same  were  afterwards  confirmed  by  an  act  of  the  legis- 
lature. The  streets  passed  over  the  land  of  John  Harris,  aiid  he  afterwards  re- 
ceived a  compensation  firom  the  town  lor  taking  the  land  occupied  by  the  streets. 
In  1800,  the  United  States,  nnder  the  anthority  of  an  act  of  the  l^gislatnre  of  Mas- 
sachusetts, pu^hased  of  Mr.  Harris  several  parcels  of  land,  now  occupied  as  a 
navy  yard,  and  in  1601.  By  an  arrangement  between  the  town  of  Charlestown  and 
the  United  States,  the  streets,  so  far  as  they  were  within  the  limits  of  the  navy 
yard,  were  closed  up,  and  have  ever  since  been  discontinued  ;  and  have  been  usedf 
as  a  part  of,the  navy  yard.  The  agent  of  the  United  States  and  Mr.  Harris,  not 
agreeing  as  to  the  value  of  the  land  taken  far  the  navy  yard,  the  value  was  ascer- 
tained and  determined  by  a  jury  proceeding  under  a  law  authorising  the  same,  and 
the  amount  of  the  valuation  paid  to  Mr.  Harris  by  the  United  S|ate8.  The  juiy 
did  not  appraise  the  land  on  which  the  streets  were  laid  out.  One  lot  of'  gr^ond 
was  appraised  *'  with  the  appurtenances."  This  action  was  instituted  by  the  heos  of 
Mr.  Harris  claiming  to'  be  paid  the  value  of  the  land  on  which  the  streets  had  been 
laid  out,  but  which  had  been  diseoniinued.  The  defendant  was  the  con  mandant 
of  tl^  navy  yard. 

By  the  Court.  The  term  "  appurUnaneia"  in  common  parlance,  and  in  legal  acccept- 
ation,  is  used  to  signify  something  appertaining  to  another  thin^  as  principalyand 
which  passes  as  incident  to  the  principal  thing.  Land  cannot  be  appurteifiuvt  to 
land.  The  soa  and  fteeholdofthe  streets  did  not  pass  to  the  United  States,  under 
and  by  virtue  of  the  term  "  appurtenances.'* 

The  right  of  the  plaintiffs  to  the  freehold  of  the  streets  is  not  barred  by  the  first  sec- 
tion of  the  act  of  the  legislature  of  MassachusetU  of  90tb  October  1830. 

The  law  in  Massachusetts  is  well  settled,  that  where  a  mere  easement  is  taken  Ayr  a 
public  highway,  the  soil  and  freehold  remain  in  the  owner  of  the  land,  encumbered 
only  with  the  easement ;  and  that  upon  the  discontinuance  of  the  high^  ay,  the  soil 
and  fireehold  revert  to  the  owner  of  the  land. 

It  has  been  repeatedly  ruled  in  this  court,  that  th6  wliole  case  cannot  be  brought  here, 
nnder  the  act  of  18(^,  upon  such  a  genera)  question.  Tluk  act  provides  only  fiir 
bringing  up  in  this  manner  specific  questions,  upon  which  the  judges  in  the  dreoit 
court  may  be  opposed  in  opinion. 

ON  a  certificate  of  division  between  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Massachusetts. 

This  was  an  action  of  trespass  qtuxre  clausumf regit y  institoted 
in  the  circuit  court  of  th^  United  States  at  October  term  1868, 
against  the  defendant,  Jesse  D  Elliott,  the  commandant  of  the 
United  States  iiayy  yard  at  Charlestown,  Massachusetts ;  in 
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order  to  determine  the  title  elaimed  by  the  plaintiffs  as  heirs  of 
John  Harris,  formerly  of  Charlestown,  Massachusetts.  The 
United  States,  the  real  possessors,  and  asserting  an  ownership 
of  the  property,  took  defence  in  the  suit ;  being  desirous  of  hav- 
ing the  rights  asserted  by  the  plaintiffs  ascertained  and  deter- 
mined. 

The  cause  was  submitted  to  the  court  on  a  statement  of  facts 
agreed  upon  by  the  counsel  for  the  plaintiffs,  and  the  district 
attorney  of  the  United  States.    They  were  as  follow  : 

^^  In  the  year  1780,  a  committee  appointed  by  the  town  of 
Charlestown,  in  the  county  of  Middlesex,  in  the  state  of  Massa- 
chusetts, projected  certain  streets  in  said  town,  and  laid  them 
down  on  a  map  or  plan,  which  was  deposited  and  now  remains 
in  the  office  of  the  secretary  of  state  of  the  commonwealth  of 
Massachusetts;  and  on  the  thirtieth  day  of  October,  17&1,  the 
legislature  of  said  commonwealth  passed  an  act  confirming  the 
doings  of  said  committee,  and  barring  actions  in  certain  cases 
therein  specified.  The  street  now  called  Water  street  (being 
the  most  southerly  street  on  said  plan)  was  not  in  fact  entirely 
laid  out  by  said  town  until  the  year  1795  or  1796,  (a  street  com- 
monly called  Battery  street,  which  ran  in  the  same  direction, 
being  used  as  a  highway  until  that  time,}  and  that  the  most 
northerly  street  on  said  plan,  called  Henley  or  Meeting-house 
street,  was  not  in  fact  laid  out  by  said  town  until  the  year  1798 
or  1799. 

^^That  John  Harris,  late  of  said  Charlestown,  merchant,  de- 
ceased, purchased  several  parcels  of  land  in  said  Charlestown, 
viz.. one  parcet  of  Andrew  Newell,  by  deed  duly  executed  on 
the  11th  day  of  January,  1791,  described  as  follows:  a  tract  of 
land  containing  five  acres  more  or  less,  bounded  southwesterly 
on  land  of  Joseph  Barrell ;  northwesterly  on  a  road  leading  to 
the  brick-kilns ;  northeasterly  on  a  highway  leading  irom  the 
Battery  to  Moulton's  Point  i  southeasterly  on  Charles  river 
down  to  low  water  mark;  saving  and  reserving  a  highway 
through  the  same  from  the  Battery  to  Moulton's  Point.  Ano- 
ther parcel  of  land  of  Joseph  Barrell,  by  deed  duly  executed  on 
the  16th  of  June,  1792,  viz.  a  certain  piece  of  land,  bounded 
and  measuring  as  follows,  viz.  front  on  Battery  street,  S.  S.  E. 
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there  meaauring  one  hundred  and  seventy-seven  feet;  upon 
land  of  Andrew  Newell,  E.  N.  £•  four  hundred  and  fifty-eight 
feet ;  upon  Back  lane,  N.  N.  W.  one  hundred  and  eighty-four 
feet ;  upon  land  of  the.  heirs  of  Joseph  Leman,  Esq.  W.  S.  W. 
four  hundred  and  fifty  feet ;  then  turning  upon  said  Leman's 
land^  W.  S.  W.  fifty-seven  feet,  till  you  come  into  Battery  street. 
Also,  a  part  of  a  wharf  and  land  upon  Battery  street,  opposite 
to  where  the  cellar  stands,  on  said  lane,  measuring  upon  Battery 
street,  N.  N.  W.  one  hundred  and  fourteen  feet;  on  Charles 
river,  S.  S.  E.  and  continues  the  same  breadth  to  low-water 
mark,  or  however  otherwise  bounded,  or  be  the  same  measure 
more  or  less,  together  with  all  the  rights,  privileges,  and  appur- 
tenances to  said  granted  land  and  premises.  Another  parcel  of 
land  of  John  Larkin,  by  deed  duly  executed  6th  July,  1793, 
viz.  a  certain  parcel  of  land  containing  about  one  acre  and  one 
half,  bounded  on  land  of  John  Harris,  W.  S.  W.  on  said  Harris, 
southerly,  on  land  of  Captain  Thomas  Edes ;  southerly,  on  land 
of  Captain  Thomas  Harris  and  Amos  Sampson,  W.  Si  W.  on 
Backtlane,  N.  N.  W.  on  John  Harris,  formerly  Joseph  Barrell, 
Esq.  E.  N.  E.  to  Battery  street.  Another  parcel  of  land  of 
David  Munroe,  by  deed  duly  executed  on  the  third  day  of  April, 
1793,. viz.  a  piece  of  land  containing  by  estimation  about  one- 
eighth  of  an  acre,  butted  and  bounded  as  follows,  viz.  easterly 
and  northerly  by  land  formerly  of  Edward  Wilson,  but  lately 
^—^^  LemmoD ;  westerly  by  land  formerly  of  Colonel  John 
Phillips  and  lately  owned  by  Benjamin  Wheeler,  deceased,  and 
southerly  by  the  street  or  highway  called  Wapping  street,  or 
however  otherwise  bounded  or  reputed  to  be  bounded.  The 
above  described  parcels  of  land  comprise  the  two  parcels  of  land 
described  in  the  writ  and  are  parts  of  the  land  covered  by  said 
stieets  as  laid  down  on  said  plan  and  afterwards  laid  out. 

^*  The  said  town  of  Charlestown,  in  the  year  1795  and  1796, 
laid  out  the  easterly  part  of  the  southerly  highway  on  said  plan 
(now  called  Water  street)  over  a  part  of  the  former  Battery 
street,  and  a  part  of  the  land  of  said  John  Harris,  conveyed  to  him 
as  above  described,  and  the  said  John  Harris,  by  the  award  of 
raferees,  dated  July  t5, 1796,  received  from  said  town  a  part  of 
coe  land  forming  Uie  old  (Battery)  street  and  the  sum  of  four 
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hundred  and  fiftj  dollars  in  damages  for  taking  his  land  over 
which  said  highway  passed.  The  following  is  a  copy  of  said 
award : 

^VThe  subscribers,  referees  chosen  to  determine  a  difiference 
between  the  town  of  Charlestown  on  one  part,  and  John  Harris, 
of  said  Charlestown,  merchant,  on  the  other  part,  pursuant  to  a 
law  for  amending  the  streets  of  said  town,  laid  waste  by  fire  by 
the  British  troops,  have  met  and  fully  heard  the  parties,  and 
viewed  the  premises,  and  considered  the  disadvantage  to  the  said 
John  Harris's  lots  on  the  street  leading  from  the  swing  bridge  to 
the  place  of  the  old  battery,  in  said  Charlestown,  (so  far  as  the 
same  has  not  been  heretofore  settled,.)  by  taking  a  part  of  said 
lots  into  the  street,  and  also  the  advantage  derived  to  said  lots 
by  discontinuing  the  old  street,  where  it  does  not  make  a  part  of 
the  present  street,  and  also  the  advantage  of  the  new  street  be- 
ing more  wide,  commodious,  and  direct,  than  the  old  street  was — 
do  award  that  the  said  town  of  Charlestown  do  pay  to  the  said  John 
Harris  the  sum  of  four  hundred  and  fifty  doHars,  and  relinquish 
all  claims  to  that  part  of  the  old  street  which  comes  within  said 
lots,  as  they  are  left  by  the  said  new  street.  The  lots  consider- 
ed extend  on  the  northwest  side  of  the  street,  from  the  north- 
east corner  of  Thomas  Edmands,  formerly  Henley's,  to  a  place 
marked  on  the  plan  by  the  word  ^^  stump,"  being  on  the  plan  a 
corner  of  a  street  proposed  to  lead  to  the  meeting  house,  but 
not  yet  opened.  The  town  of  Charlestown  are  to  pay  the  cost 
of  the  referees,  and  the  tavern  bill  of  the  house  where  they  set. 
^<  Done  at  Charlestown,  the  25th  day  of  July,  A.  D.  1796. 

"  Jamxs  Winthrop,  ^ 
"  Matthkw  Clark,  >  Rtferees. 
^^  Amos  Bond,  ) 

^<  That  in  the  year  1798  or  1799,  the  said  town  of  Charlestown 
laid  out  the  most  northerly  street  or  highway,  marked  on  said 
plan,  called  Meeting-house  or  Henley  street,  through  and  over 
the  la^d  of  said  John  Harris,  conveyed  to  him  as  above  recited, 
and  on  the  •^— —  said  John  Harris  received  from  the  said  town 

of  Charlestown  the  sum  of in  damages  for  taking  the 

land  belonging  to  him,  over  which  said  street  last  mentioned 
pas^d. 
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^^  That  in  the  year  1800,  the  governinent  of  the  United  States, 
under  the  authority  of  the  statute  of  Massachiftetts  passed  June 
17,  1800,  purchased  of  said  John  Harris  several  parcels  of  land 
in  said  town  of  Charlestown,  which  are  now  included  within  the 
limits  of  the  navy  yard  in  said  town.  The  value  of  the  land  so 
taken  was  ascertained  by  the  verdict  of  a  jury  (agreeably  to  the 
provisions  of  said  statute.)  And  on  the  29th  November,  1800, 
and  6th  February,  1801,  said  Harris  received  from  the  United 
States  the  sums  so  ascertained,  as  the  value  of  said  lands. 

^'  The  proceedings  in  ascertaining  the  value  of  said  lands  were 
as  follows : 

^'  Commonwealth  of  Massachusetts.  To  the  honorable  the 
justices  of  the  court  of  general  sessions  of  the  peace,  begun  and 
held  at  Concord,  in  and  for  the  county  of  Middlesex,  on  Mon- 
day next  preceding  the  second  Tuesday  of  September,  A.  D. 
1800. 

^^  The  petition  of  Aaron  Putnam,  agent  of  the  United  States  of 
America,  respectfully  sheweth,  that  your  petitioner  having  been 
directed  by  the  Government  of  the  United  States  to  purchase  a 
certain  tract  of  land  in  Charlestown,  for  a  navy  and  dock  yard 
for  the  United  States,  and  not  being  able  to  agj^ee  with  Mr. 
John  Harris,  of  said  Charlestown,  for  sundry  lots  of  land  be- 
longing to  him,  which  lots  are  within  the  limits  pointed  out  by 
the  Government,  your  petitioner,  therefore,  pfays  that  the 
honorable  court  would  ordfer  the  sheriff  of  said  county  to  sum- 
mon a  jury  to  appraise  and  value  said  lots  or  tracts  of  l^nd,  that  the 
United  States  may  possess  the  same  at  a  fair  and  equitable  value, 
agreeably  to  a  law  of  the  said  commonwealth  in  that  case  made 
and  provided. 

"  September  11,  1800.  "  Aarow  PqcTNAM, 

"  Agent  for  the  United  States. 

"  October  22,  1830.  A  copy. 

"  Attest,  A.  BiGCLow,  Clerk. 

^^  Middlesex,  ss.  4th  October,  1800. 

^'  We,  the  jury,  empanaelled  and  sworn,  as  before  certified, 
having  been  shown  several  lotd^of  land,  which  bebng  to  John 
Harris,  of  Charlestown,  in  the  county  of  Middlesei^  merchant. 
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lying  within  the  limits  mentioned  in  the  act  in  this  case  made 
and  provided^  and  fullj  heard  the  said  Harris ;  as  well  as  Aaron 
Putnam,  Esquire,  agent  for  the  United  States,  together  with  the 
testimony  by  them  respectively  produced  touching  the  value  of 
the  said  lots,  we  have  set  out  the  said  lots  by  metes  and  bounds, 
and  do  appraise  and  value  the  same  as  follows,  viz.  one  lot  con- 
taining five  acres,  two  quarters  and  thirty-five  rods,  bounded  as 
follows :  beginning  at  the  northerly  comer  of  Amos  Samson's 
land,  by  the  lane  which  leads  to  the  brick  yards,  thence  running 
southerly,  as  the  fence  now  stands,  partly  by  land  of  the  said 
Samson,  and  partly  by  land  of  Thomas  Harris,  to  the  street 
lately  laid  out  from  the  meeting-house  to  Charles  river,  thence 
running  easterly  on  the  same  street  until  it  comes  to  a  cedar  post 
marked,  with  stones  about  it ;  thence  running  in  the  same  direc- 
tion to  a  stake  and  stones  ;  thence  running  northerly  on  a  straight 
line  to  a  post  in  the  fence,  with  the  top  hewn  on  all  sides ; 
thence  running  still  northerly,  as  the  fence  now  stands,  to  the 
lane  first  mentioned  ;  thence  running  westerly  by  the  same  lane 
to  the  place  first  mentioned,  which  same  tract  of  land  on  our 
oaths  we  do  appraise  and  value  at  thirteen  thousand  dollars  and 
no  more. 

^^  Also,  one  other  lot  of  land,  with  the  appurtenances,  con- 
taining one-half  of  an  acre,  bounded  as  follows,  viz.  beginning 
at  a  stake  and  stones,  by  the  street  lately  laid  out  from  the  meet- 
ing-house to  Charles  river,  thence  running  southerly  by  land  of 
Thomas  Edes,  until  it  comes  to  a  post  in  the  southeasterly  cor- 
ner of  said  Edes's  fence  by  Battery  street,  thence  running  north- 
erly by  the  same  street  till  it  comes  to  a  stake  and  stones  stand- 
ing where  the  same  street  meets  the  street  lately  laid  out  as 
aforesaid ;  thence  running  southwesterly  by  the  same  street  to 
the  stake  and  stones  first  mentioned ;  which  same  tract  and 
lot  of  land  we  do,  on  our  oaths,  appraise  and  value  at  thirteen 
hundred  dollars  and  no  more. 

^^  Also,  one  other  lot  of  land,  containing  one  acre  and  two 
quarters,  more  or  less,  bounded  as  follows,  viz.  beginning  at  a 
stake  and  stones,  where  Wapping  street  and  Battery  street  in- 
tersect each  other;  thence  running  northeasterly  by  ^Battery 
street,  to  a  stake  and  stones  by  land  claimed  by  the  said  Edes, 
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and  in  dispute  between  him  and  the  said  Harris ;  thence  run- 
ning southeasterly  by  the  same  land  to  low- wafer  mark ;  thence 
running  southwesterly  by  low-water  mark  till  it  comes  to  Wap- 
ping  street  aforesaid ;  thence  westerly  by  the  same  street  to  the 
stake  and  stones  first  mentioned ;  which  same  tract  of  land  we 
do,  on  our  oaths,  appraise  and  value  at  one  thousand  five  hundred 
dollars  and  no  more. 

^^  Also,  one  other  tract  and  lot  of  land  containing  three  quar- 
ters of  an  acre)  more  or  less,  bounded  as  follows,  viz.  beginning 
at  a  stake  and  stones  by  Battery  street,  by  the  northwesterly 
corner  of  the  lot  of  land  last  described,  thence  running  south- 
easterly by  the  same  lot  of  land  to  low-water  mark ;  thence  run- 
ning northeasterly  luoety-'seven  feet,  by  low- water  mark ;  thence 
running  northwesterly  on  a  straight  line  to  a  stake  and  stones 
by  Battery  street  aforesaid ;  thence  southwesterly  by  the  same 
street  to  the  stake  and  stones  first  mentioned ;  which  same  tract 
of  land  we  do,  on  our  oaths  aforesaid,  appraise  and  value  at  five 
hundred  dollars  and  no  more. 

^^  Also,  one  other  lot  of  land,  containing  one  acre  and  one- 
quarter,  more  or  less,  bounded  as  follows,  viz.  beginning  at  a 
stake  and  stones  at  the  northwesterly  corner  of  (he  lot  of  land 
last  described,  thence  running  northeasterly  by  said  Battery 
street  to  land  of  John  Larkin  ;  thence  running  southeasterly  by 
land  of  said  Larkin  to  low-water  mark ;  thence  southwesterly 
by  low-water  mark  to  the  piece  and  lot  of  land  last  described ; 
thence  northwesterly  by  the  same,  lot  of  land  to  the  stdke  and 
stones  first  mentioned,  which  same  lot  of  land  we  do  appraise 
and  value,  on  our  oaths  aforesaid,  at  the  sum  of  seven  hundred 
and  eighty-seven  dollars  and  no  more. 

^^  In  witness  whereof,  &c. 

"  The  foregoing  is  a  true  copy  of  the  verdict  of  the  jury  sum- 
moned by  the  sheriff  of  the  county  of  Middlesex,  by  virtue  of  a 
warrant  to  him  directed,  which  issued  from  the  court  of  sessions 
for  the  county  of  Middlesex,  6n  the  application  of  Aaron  Put- 
nam, agent  for  the  United  States,  to  appraise  the  value  of  cer- 
tain lands  taken  for  a  navy  and  dock  yard  in  Charlestown  for 
the  United  States,  which  lands  belonged  to  John  Harris  of  said 
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Charlestown.  Which  verdict  is  annexed  to  said  warrant,  and  on 
file  with  the  files  of  said  court  of  sessions  for  September  term, 
1800. 

"  Attest,  A.  BioKLow,  CUrk. 

<«  Clerk's  office,  Cambridge,  October  27,  1830. 

'^  The  street  called  Battery  street  in  the  foregoing  description 
is  now  called  Water  street. 

^^  It  appears  from  the^aforegoiog  description,  that  such  part  ot 
the  street  as  was  given  up  to  said  Harris,  by  the  town,  by  the 
award  of  the  referees,  on  the  25th  July  1796,  was  included  in 
the  transfer  to  the  United  States  and  paid  for  by  them. 

^^  That  on  the  14th  day  of  January  1801,  a  committee  of  the 
town  of  Charlestown,  appointed  to  consider  the  subject  of  grant- 
ing or  exchanging  the  roads  and  streets  for  the  accommodation 
of  the  navy  and  dock  yard,  having  conferred  with  the  agent  of 
the  United  States,  and  examined  the  land  particularly  located 
for  that  purpose,  made  a  report,  which  was  adopted  by  the  town, 
and  is  as  follows  i  ^  That  in  consideration  of  the  benefit  expected 
from  so  important  an  establishment,  such  parts  of  the  following 
streets  and  passage  ways  belonging  to  the  town  as  are  included  in 
the  limits  of  the  navy  and  dock  yard,  be  granted  for  the  sole  use  of 
the  United  States,  and  that  their  termination  from  the  Main  street 
be  as  follows :  the  street  laid  through  the  land  lately  belonging 
to  Mr  John  Harris,  by  a  line  across  the  same  *from  the  easterly 
bounds  of  the  laod  of  Capt.  Thomas  Edes ;  the  Wapping  and 
Battery  streets  by  a  line  across  the  same  on  the  easterly  bounds 
of  a  passage  way  twenty-one  feet  wide,  belonging  to  the  town, 
which  leads  to  low-water  mark ;  the  road  leading  to  Moulton's 
point  by  a  line  across  the  same  from  the  northerly  bounds  of  the 
land  lately  belonging  to  Aaron  Putnam,  Esq. :  provided,  however, 
tfiat  if  the  navy  and  dock  yard  should  be  discontinued,  or  the 
land  converted  by  the  United  States  to  private  uses,  these  grants 
shall  be  void,  and  the  aforesaid  streets  and  passage  ways  shall 
be  opened  as  before  for  the  use  and  accommodation  of  the  town.' 

^^  John  Harris  requested  an  entry  of  his  protest  to  the  report  on 
account  of  his  right  to  the  advantages  of  the  said  streets. 

*'  That  from  and  after  the  passing  of  the  foregoing  vote  the  two 
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Streets  marked  on  the  said  plan,  so  far  as  the  same  are  contained 
within  the  limits  of  said  navy  yard,  were,  and  have  been  discon- 
tinued, and  have  ceased  to  be  used  as  public  highways,  and  have 
been  used  as  a  part  of  the  navy  yard. 

<<  That  at  the  time  the  United  States  took  the  land  of  John  Har- 
ris there  were  three  wooden  buildings  on  lot  No  2,  and  no  build- 
ings on  the  other  lots. 

^^  That  said  John  Harris  at  that  time  owned  a  small  gore  of  land 
adjoining  the  west  end  of  lot  No  2,  which  was  sold  bj  his  ad- 
ministrators to  Commodore  Hull  in  1817,  and  afterwards  sold  by 
said  Hull  to  the  United  States.  The  same  gore  of  land  is  now 
enclosed  witlun  the  walls  of  the  navy  yard. 

^*  That  the  town  of  Charlestown,  on  the  2d  March  1801,  sold 
to  Aaron  Putnam  a  part  of  the  road  leading  to  the  brick-yards, 
wkich  said  Putnam  afterwards,  on  the  2d  of  April  1801,  sold  to 
the  United  States,  and  it  is  now  within  the  limits  of  the  navy 
yard, 

<<T1h^  said  John  Harris  died  on  the  \9i\k  of  October  1804, 
(having  devised  M  his  real  estate  to  his  brothers,  Thomas  Har- 
ris and  Jonathan  Harris,  who,  together  with  a  neice,  to  whom 
said  John  gave  an  annuity,  were  the  heirs  at  law  of  said  John) 
never  having  made  an  entry  on  the  land  covered  by  said  streets, 
nor  did  the  said  Thomas  or  Jonathan  ever  enter  therein. 

^^That  said  Thomas  Harris  died  on  of  June  1814,  in- 

testate, and  his  estate  descended  to  his  children,  Thomas  Har- 
ris, John  Harris,  and  'Mary  Coleman« 

'^  That  said  Jonathan  Harris  died  on  the  14th  day  of  August, 
1814,  intestate,  and  his  estate  descended  to  his  children,  Samuel 
D.  Harris,  Richard  D.  Harris,  Charles  Harris,  Henry  Harris, 
Mary  Harris,  Charlotte  Harris,  and  Augusta  Harris ;  and  that 
the  said  Charlotte  and  Augusta  were  infants  within  the  age  of 
twenty-one  years,  at  the  time  of  the  decease  of  th^  said  Jona- 
than, and  the  other  children  of  said  Jonathan  were  of  full  age, 
at  the  time  of  his  decease.  That  the  heirs  of  said  Jonathan  and 
Thomas  Harris  claim  to  hold  said  two  parcels  of  land,  described 
in  the  writ,  as  tenants  in  common ;  and  that  the  said  Richard  for 
himself,  and  the  other  heirs  of  said  Jonathan,  and  the  heirs  of 
said  Thomas  above  mentioned,  made  an  entry  into  said  two 
VOL.  X. — m 
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parcels  of  land  on  the  4th  September,  ISSOyClaimiog  title  to  the 
soil  and  freehold  thereof,  but  have  been  constantly  repulsed  and 
kept  out  of  possession  by  the  officers  of  the  United  States  in 
command  of  the  navy  yard,  and  particularly  at  the  time  of  the 
trespass  complained  of  in  this  action  by  the  present  defendant, 
the  commandant  of  the  navy  yard.  A  similar  entry  was  made 
on  the  11th  September  1833,  which  was  repulsed  in  the  same 
manner. 

'*  An  act  for  widening  and  amending  the  streets,  lanes,  and 
squares,  in  that  part  of  the  town  of  Charlestown  which  was 
lately  laid  waste  by  fire.    Passed  30th  October  1781. 

^^  Whereas,  great  desolation  and  destruction  wa»,  some  time, 
sfnce,  made  by  the  British  troops  in  Charlestown,  wantonly 
destroying  the  same  by  fire.  And  whereas,  a  committee  was 
appointed  by  the  town  aforesaid,  for  regulating  the  streets,  lanes, 
and  squares  in  that  part  of  the  town  which  was  so  laid  waste, 
and  the  committee  hath  accordingly  pi*oceeded  to  lay  out  the 
same ;  a  plan  whereof  bath  been  laid  beSore  this  court,  and  is 
now  deposited  in  the  secretary's  office. 

^^  Sec.  1.  Be  it  therefore  enacted  by  the  senate  and  house'of 
representatives  in  general  court  assembled,  and  by  the  authority 
of  the  same.  That  the  said  proceedings  of  the  committee  be,  and 
are  hereby  confirmed ;  and  all  actions  that  shall  be  bi*ought  for 
recovering  possession  of  any  land  lying  within  any  of  the  streets, 
lanes,  squares,  &c.,  laid  out  as  aforesaid,  or  for  damages  sus- 
tained or  occasioned  thereby,  shall  be  utterly  and  forever  barred. 

^^  Sec.  2.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  no  building  whatsoever  be  so  erected  as  to  encroach  upon 
any  street,  lane,  or  square,  by  thera  laid  out  as  aforesaid  ;  and 
that  every  building  so  erected  be  deemed  a  nuisance,  and  be  ac- 
cordingly taken  down  or  removed  by  the  order  of  any  two  jus- 
tices for  the  county  of  Middlesex,  or  the  selectmen  of  Charles- 
town, the  charge  of  such  removal  to  be  paid  out  of  the  moneys 
which  shall  be  raised  by  the  sale  of  the  materials  of  such  build- 
ing, which,  by  the  order  of  said  justices  or  selectmen,  shall  be 
sold  for  that  purpose,  unless  the  said  charges  shall  be  immedi- 
ately paid  by  the  owner. 


JANUARY  TERM  18S6.  35 

[Harris  et  al.  v.  Elliott.] 

*^  Sec.  S.  And  be  it  further  enacted  bj  the  authority  aforesaid, 
That  if  any  person  or  persons  whatsoever  shall  wittingly  or  wil- 
lingly, without  good  authority,  pluck  up  or  remove  any  of  the 
stakes  or  boundmarks  which  have  been  or  shall  be  fixed  or  set 
op  by  said  committee,  to  distinguish  and  ascertain  the  streets 
aforesaid,  and  shall  be  thereof  convicted  before  any  justice  of 
the  peace  for  the  county  of  Middlesex,  each  and  every  person 
80  offending  shall  forfeit  and  pay  the  sum  of  forty  shillings,  for 
the  use  of  said  town,  or,  on  failure  thereof,  shall  suffer  imprison- 
ment for  the  space  of  two  months :  And  whereas  some  persons 
may  suffer  damage  by  laying  out  the  streets,  &c.  according  to 
Che  plan  aforesaid,  and  others  may  receive  benefit  and  advantage 
thereby — 

^'  Sec.  4.  Be  it  further  enacted  by  the  authority  aforesaid. 
That  the  value  of  all  lands  and  buildings  and  other  materials 
taken  from  any  person  by  virtue  of  this  act,  shall  be  determined 
by  three  persons  mutually  chosen  for  that  purpose,  one  of  which 
shall  be  appointed  by  the  selectmen,  or  a  committee  chosen  for  that 
purpose,  which  person  so  appointed  by  the  selectmen  or  com- 
mittee, shall  not  be  an  inhabitant  of  the  town,  and  the  other  by 
the  party  interested  in  the  land,  which  two  shall  choose  a  third, 
and  the  judgment  of  the  three  persons,  or  any  two  of  them,  so 
chosen,  shall  be  final  in  the  case,  and  the-town  held  and  obliged 
to  pay  to  the  person  interested  in  the  land,  buildings,  or  materials, 
aforesaid,  the  sum  at  which  it  may  be  appraised  as  aforesaid. 

^^  Sec.  5.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  in  any  case  where  the  whole  of  any  person's  land  may  not 
be  taken  away  by  the  plan  aforesaid,  the  appraisers  aforemen- 
tioned, in  estimating  the  sum  said  person  shall  receive,  shall 
consider  the  advantage  his  remaining  land  receives,  as  well  as 
the  value  of  land  taken  from  him  by  the  plan  aforesaid,  and  from 
a  consideration  of  all  circumstances  determine  the  sum  of  money 
such  person  shall  receive  as  aforesaid. 

^^  And  whereas  some  estates  may  be  advantaged  and  rendered 
more  valuable  by  the  execution  of  the  plan  aforesaid — 

^^  Sec.  6.  Be  it  therefore  enacted  by  the  authority  aforesaid. 
That  the  selectmen,  or  a  committee  appointed  \>y  the  town  for 
that  purpose,  shall  have  power  to  call  upon  all  persons  whose 
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estates  (in  their  opinioD)  ar$  benefited  by  the  execution  of  the 
plan  aforesaid,  to  join  in  the  appointment  of  appraisers  in  the 
manner  before  providecl  in  this  act  for  estimating  damages  as 
aforesaid ;  which  appraisers  shall  have  full  power  and  authority 
to  determine  the  sum  that  the  owner  of  any  estate  so  benefited 
ought  to  pay ;  which  estate  shall  be  subjected  to  make  good  the 
sum  so  awarded  by  the  appraisers  aforesaid. 

^^  And  whereas  the  house  lots  of  Richard  Devans,  Esq.  and 
Messieurs  Ebenezer  Breed  and  Jonathan  Penny  are  taken  away 
by  the  plan  aforesaid — 

^^  Sec.  7.  Be  it  further  enacted  by  the  authority  aforesaid,  That 
the  selectmen  of  the  town  aforesaid,  or  a  committee  appointed 
by  the  town  for  that  purpose,  shall  be  held  and  obliged  to  pro- 
cure good  and  sufficient  house  lots  for  aaid  Richard  Devans, 
Ebenezer  Breed,  and  Jonathan  Penny,  which,  in  the  opinion  of 
appraisers  to  be  chosen  as  is  before  provided  by  this  act,  shall 
be  equal  in  value  and  convenience  to  those  taken  away  as  afore- 
said. And  when  said  house  lots  are  procured  for  the  persons 
aforesaid,  then  their  lots  and  buildiogs  shall  be  under  the  same 
rules  and  regulations  as  to  moving  the  buildings  thereon,  as  is 
before  provided  by  this  act  for  removing  and  preventing  encum- 
brances and  nuisances. 

*^  And  whereas  some  persons,  in-order  to  defeat  the  good  pur- 
poses designed  by  this  act,  may  refuse  or  neglect  to  join  in  the 
appointment  of  appraisers,  as  is  beiore  herein  provided — 

"  Sec.  8.  Be  it  further  enacted  by  the  authority  aforesaid,  That 
if  any  person  or  person  shall,  after  being  duly  notified  thereof  by 
the  selectmen  of  the  town,  or  a  committee  appointed  for  that 
purpose,  refuse  or  neglect  to  join  in  the  appointment  of  apprais- 
ers as  aforesaid,  then  it  shall  and  may  be  lawful  for  the  select- 
men, or  committee,  aforesaid,  to  apply  to  any  two  justices  of  the 
peace  in  the  town  of  Boston ;  which  two  justices  shall,  upon  such 
application,  notify  the  party  so  refusing  or  neglecting,  and  after 
such  notice  duly  given,  the  said  two  justices  shall  ha\e  full  power 
and  authority  to  appoint  any  three  freeholders  of  the  town  of 
Boston,  who  shall  have  the  same  power  and  authority  in  valuing 
any  piece  of  land;  and  all  persons  shall  be  as  fully  bound  thereby 
as  though  the  parties  had  joined  in  the  appointment. 
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"  And  whereas  the  inhabitants  of  the  town  of  Cbarlestown  are, 
by  reason  of  their  losses  in  this  present  war,  so  reduced  in  their 
circumstances  as  to  be  rendered  unable,  without  the  assistance 
and  encouragement  of  the  public,  to  carry  said  plan  into  execu- 
tion— 

^^  Sec.  9.  Be  it  further  enacted  by  the  authority  aforesaid.  That 
from  and  after  the  passing  of  this  act,  there  shall  be  allowed  and 
paid  out  of  the  public  treasury  of  this  commonwealth,  to  the 
honoral  Nathaniel  Gorham,  Esq.  Thomas  Russell,  Esq.  and  Mr. 
David  Wood,  jun.  or  the  survivor  of  them,  one-half  of  all  the 
taxes  paid  by  the  town  of  Cbarlestown,  for  the  space  of  seven 
years,  to  be  applied  to  the  purposes  before  mentioned. 

''  Sec.  10.  And  be  it  further  enacted.  That  the  treasurer  of  this 
commonwealth  be,  and  hereby  is,  directed  to  pay  into  the  hands  of 
the  said  Nathaniel  Gorham,  Thomas  Russell,  and  David  Wood, 
jun.,  or  the  survivor  of  them,  one-half  of  all  the  taxes  laid  upon 
said  town,  for  the  purposes  aforesaid. 

^^  An  act  authorizing  the  United  States  to  purchase^  a  certain 
tract  of  land  in  Cbarlestown,  for  a  navy  yard.  Passed  17th 
June,  1800. 

^'  Sec.  1.  Be  it  enacted  by  the  senate  and  house  of  repre- 
sentatives, in  general  court  assembled,  and  by  the  authority  of 
the  same.  That  the  consent  of  this  commonwealth  be,  and 
hereby  is,  granted  to  the  United  States,  to  purchase  a  tract  of 
land  situated  in  the  northeasterly  part  of  the  town  of  Charles- 
town,  in  the  county  of  Middlesex,  adjoining  and  bounded  on  two 
sides  by  Charles  and  Mystic  rivers,  not  exceeding  sixty-five 
acres,  exclusive  of  flats,  for  the  purpose  of  a  navy  or  dock  yard, 
or  both  of  them,  and  erecting  magazines,  arsenals  and  other 
needful  buildings.  The  evidence  of  the  purchases  aforesaid,  to 
be  entered  and  recorded  in  the  registry  of  deeds  in  the  said 
county  of  Middlesex.  Provided  always,  and  the  consent  afore- 
said is  granted  upon  the  express  condition  that  this  common- 
wealth shall  retain  a  concurrent  jurisdiction  with  the  United 
States,  in  and  over  the  tract  of  land  aforesaid,  so  far  as  that  all 
civil,  and  such  criminal,  processes  as  may  issue,  under  the  au- 
thority of  this  comnionwealth,  against  any  person  or  per3ons 
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charged  with  crimes  committed  without  the  said  tract  of  land, 
may  be  .executed  therein,  in  the  same  way  and  manner  as 
though,  this  consent  had  not  been  granted. 

^^  Sec.  2.  And  be  it  further  enacted,  That  if  the  agent  or 
agents  employed  for  the  United  States, and  the  owner  or  owners 
of  said  tract  of  land- so  to  be  purchased,  cannot  agree  in  the  sale 
and  purchase  thereof,  such  agent  or  agents  may  apply  to  any 
court  of  general  sessions  of  the  peace  which  shall  be  holden 
within  and  for  the. aforesaid  county  of  Middlesex ;  which  court, 
after  due  notice  given  to  the  said  owner  or  owners,  are  hereby 
empowered  and  directed  to  hear,  and  finally  determine  the  value 
of  the  same  tract  of  land,  or  any  part  or  portion  thereof,  by  a 
jury,  under  oath,  to  be  summoned  by  a  sheriff  or  his  deputy  for 
that  purpose,  or  by  a  committee  of  three  persons,  if  the  parties 
aforesaid  can  agree  upon  them ;  and  the  value  thereof  being 
thus  ascertained  by  the  verdict  of  such  jury,  or  the  report  of 
sucl^  committee,  w*ho  are  also  to  be  under  oath  faithfully  and  im- 
partially to  value  said  tract  of  land,  or  any  portion  of  the  same ; 
and  such  verdict  or  report  being  accepted  and  recorded  by  said 
court,  and  the  amount  thereof  being  paid  or  tendered  to  the 
owner  or  owners  of  said  tract  of  land,  or  to  the  owner  or  owners 
of  any  part  of  said  tract  of  land,  that  shall  have  been  thus  valued, 
with  his  or  her  reasonable  costs ;  the  said  tract  of  land,  or  such 
parts  of  the  same  as  shall  be  thus  valued,  shall  forever  be  vested 
in  the  United  States,  and  shall  and  may  be  by  them  taken,  pos- 
sessed, and  appropriated  to  the  purposes  aforesaid." 

^^  Upon  the  trial  and  statement  of  facts  in  this  cause,  the  follow- 
ing questions  occurred,  on  which  the  opinions  of  the  judges 
were  opposed,  and  thereupon  it  was  ordered  by  the  court,  on 
motion  of  William  Minot,  of  counsel  for  the  plaintiffs,  that  the 
points  on  which  the  disagreement  happened  should  be  certified  to 
the  Supreme  Court  for  their  decision. 

^^  1 .  Whether  the  soil  and  freehold  of  the  street  called  Henley 
or  Meeting-house  street,  and  of  the  street  called  Battery  or 
Water  street,  did  or  did  not  pass  to  the  United  States,  under  and 
by  virtue  of  the  term  appurtenances,  used  by  the  jury  in  their 
verdict  in  the  description  of  the  lot  No.  2,  or  by  the  description 
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in  said  verdict  of  lots  No.  1  and  3,  or  by  the  proceedings  by 
which  the  land  was  taken  by  the  United  States. 

'^  2.  Whether  the  limitations  contained  in  said  statute  of  Octo- 
ber 30,  1781,  is  a  bar  to  the  plaintiffs'  right  to  recover  the  soil 
and  freehold  of  said  streets. 

^'  3.  Whether,  upon  the  discontinuance  of  a  high  way  in  Massa- 
chusetts by  the  public,  the  soil  and  freehold  of  such  highway  re- 
verts to  the  owner. of  the  land  taken  for  such  highway. 

*^4.  And  upon  the  fftcts  stated,  whether  the  plaintiffs  have  any 
right  or  title  to  the  lands  taken  for  streets,  in  which  the  trespass 
is  supposed  to  have  been  committed,  and  can  maintain  their  said 
action.'' 

The  case  was  presented  to  the  court  on  a  printed  argument, 
prepared  by  Mr.  Minot,  of  Massachusetts :  and  was  also  argued 
at  the  bar  by  Mr.  Reed,  for  the  plaintiffs ;  and  for  the  defend- 
ant, by  Mr.  Butler,  attorney  ^general  of  the  United  States. 

Upon  the  first  point  reserved  :  ^^  whether  the  soil  and  freehold 
of  the  street  called  Henley  or  Meeting-house  street,  and  of  the 
street  called  Battery  or  Water  street,  did  or  did  i  d  pass  to  the 
United  States  under  and  by  virtue  of  the  term  '  appurtenances,' 
used  by  the  jury  in  their  verdict  in  the  description  in  the  same, 
of  lots  NoV  1  and  No.  3,  or  by  the  proceedings  by  which  the 
land  was  taken  by  the  United  States ;"  it  was  contended — 

That  the  2d  section  of  the  act  of  June  17, 1800,  authorizing 
the  purchase  of  the  navy  yard,  provided,  that  if  the  United  States, 
by  ttieir  agent,  and  the  owner  of  the  land  cannot  agree,  the  land 
taken  by  the  United  States,  shall  be  valued  by  a  jury.  John 
Harris  did  not  agree  that  the  land  should  be  taken,  and  the  trans- 
fer was  made  in  invitum,  and,  therefore,  Harris  cannot  be  con- 
sidered as  having  made  a  voluntary  conveyance.  Before  Meet- 
ing-house street  and  Water  street  were  laid  out,  all  the  land 
was  owned  by  him  from  (he  lane  leading  to  the  brick  yard  to 
low  water  mark.  These  streets  were  laid  out  before  1800,  and 
the  jury  valued  the  lots  which  were  separated  by  the  streets  in 
distinct  parcels. 

The  verdict  finds,  that  tne  jury  were  shown  several  lots  of 
land,  and  that  they  had  set  out  these  lots  by  metes  and  bounds. 
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If  the  United  States  meant  to  take  the  whole  land  of  Harris, 
including  what  was  covered  by  streets,  it  is  not  easy  to  conjec- 
ture why  the  jury  should  have  valued  it  in  separate  lots ;  no  ad- 
vantage could  result  to  either  party  from  this  valuation.  The 
statute  does  not  require  that  the  land  should  be  set  out  by  metes 
and  bounds ;  and  all  that  could  have  been  necessary  was  to  de- 
scribe the  land,  with  reasonable  certainty,  so  that  it  should  ap- 
pear that  it  was  within  the  limits  allowed  for  the  purchase. 

But,  in  fact,  the  jury  did  not  take  the  whole  of  Mr.  Harris's 
land ;  they  left  a  small  gore  adjoining  the  lot  No.  2,  which  his 
administrators  sold  to  Commodore  Hull,  and  which  he  sold  to 
the  United  States ;  and  this  gore  is  now  within  the  precincts  of 
the  navy  yard. 

It  is  inferred  that  the  jury  did  not  intend  to  include,  and  did 
not,  in  fact,  include  the  soil  and  freehold  of  the  streets  as  parts  of 
the  land  taken  and  valued  by  them,  from  the  following  facts  and 
reasons : 

1.  The  jury  describe  the  several  lots  as  they  were  enclosed 
by  fences  running  completely  round  them ;  and  where  they  were 
bounded  by  streets,  describing  them  as  running  on  or  by  the 
streets^  and  thereby  excluding  the  streets.  In  fact  a  map  of  the 
lots  could  not  afford  a  more  perfect  or  definite  description  than 
the  jury  give. 

The  only  doubt  which  has  been  suggested,  whether  the  streets 
are  excluded,  arises  from  the  use  of  the  word  appurtenances  in  the 
description  of  the  second  lot.  It  was  argued  in  the  court  below, 
that  if  the  term  appurtenances  carried  the  two  streets,  on  which 
the  second  lot  was  bounded,  it  would  give  all  the  streets  of  which 
said  Harris  owned  the  soil ;  but  this  is  an  error  in  fact. 

Water  or  Battery  street  extends  from  the  east  end  of  lot  No. 
2,  to  a  point  marked  B  j  on  the  southeast  corner  of  lot  No.  1,  a  dis- 
tance of  more  than  three  hundred  feet;  and  for  that  distance,  it 
cannot  be  pretended  that  the  soil  of  the  street  can  be  affected  by 
any  construction  of  the  term  ^^appurtenances,"  as  used  in  the 
description  of  No.  2. 

2.  It  appears,  from  the  statement  of  facts,  that  there  were 
buildings  on  lot  No.  2,  and  no  buildings  on  the  other  lot.  This 
caused  the  jury  to  use  the  term  appurtenances  in  reference  to 
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this  lot,  as,  in  eommon  parlance,  this  term  is  often  used  to  mean 
ftiiiUtfi^s.    There  is  no  technieal  nicety  in  any  of  the  proceed- 
ings, and  the  agent  of  the  United  States  did  not  employ  coun- 
sel, nor  was  he  a  lawyer. 

S.  If  the  jury  intended  by  ^^  appurtenances,"  to  include  streets, 
why  not  use  it  as  to  other  lots,  some  of  which  are  entirely  sur- 
rounded by  streets,  and  particularly  lot  No.  1.  These  streets 
are  of  equal  importance  to  the  navy  yard. 

4.  There  is  no  award  of  the  yalue  of  the  streets,  and  as  the 
owner  of  the  pound  did  not  voluntarily  submit  to  the  proceed- 
ing, all  that  was  taken  should  have  been  valued. 

5.  Qn  the  north  side  of  lot  No.  1  there  is  a  road  leading  to 
the  brick  yard ;  this  is  one  of  the  roads  discontinued  by  the  town. 
In  1801  the  town  sold  the  road  to  Aaron  Putnam,  in  considera- 
tion of  his  agreeing  to  make  a  new  road  in  another  place. 

The  ground  covered  by  the  road  conveyed  by  the  town  was, 
by  the  grantee,  afterwards  sold  to  the  United  States  in  180}. 
The  purchaser  from  the  town  was  the  agent  of  the  United  States, 
thus  showing  they  did  not  consider  the  soil  of  the  streets  as  ta- 
ken by  the  jury. 

6.  When  the  United  States  took  the  land  from  Harris,  the 
streets  were  public  highways,  and  the  soil  was  of  little  vidue  to 
Harris  to  seU,  encumbered  as  it  was  with  the  easement ;  nor 
could  he  make  any  valuable  use  of  it,  until  the  easement  was 
discontinued. 

7.  The  protest  of  Harris,  made  in  public  town  meeting,  is 
evidence  that  he  did  not  believe  the  soil  of  the  streets  had 
been  set  off  by  the  jury ;  and  that  he  considered  himself  as  pos- 
sessing an  interest  of  some  value  in  the  streets. 

It  was  contended  by  the  defendant,  at  the  trial,  that  in  the  con- 
struction of  devises,  though  lands  will  not  pass  under  the  term 
^^  appurtenances,"  taken  in  its  strict  technical  sense ;  yet  they 
will  pass  if  it  appeals  that  a  larger  sense  was  intended  to  be 
given  to  it. 

But  the  authority  of  the  maxim  that  land  cannot  be  appurte- 
nant to  land,  is  not  impaired  by  late  authorities.     It  is  recogni- 
sed in  Leonard  v.  White,  7  Mass.  R.  6.    Doane  v.  Broadstreet 
Corp.  6  Mass.  R.  332. 
VOL.  X. — r 
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It  must  be  a  very  manifest  intention  of  the  testator,  to  be  drawr 
from  the  will  itself,  which  will  induce  the  court  to  take  the  word 
appurterumces  in  its  larger  sense.  Several  authorities  on  this 
point  are  collected  in  a  note  to  Smith  and  al.  v.  Martin,  2  Saund. 
400. 

In  Leonard  v.  White,  7  Mass.  R.  6,  it  is  decided  that  a  deed 
convejring  a  lot  of  land  with  a  mill  on  it,  ^^  with  the  privileges 
and  appurtenances  thereto,  belonging,"  did  not  pass  the  soil  of  a 
way  leading  from  the  road  to  the  mill,  though  the  easement  might 
pass  as  appurtenant  to  the  land  conveyed. 

Jackson  v.  Hathaway,  15  John.  R.  447.  Where  a  person, 
over  whose  land  a  highway  is  laid,  sells  the  land  on  each  side  of 
the  highway,  by  such  a  description  as  does  not  include  the  road 
any  part  of  it,  the  soil  of  the  highway  does  not  pass  to  the  grantee  ; 
as  it  is  excluded  by  the  description  of  the  land  granted,  and  can- 
not pass  as  an  incident,  though  the  deed  contained  the  usual 
sweeping  clause  of  all  right,  title,  interest,  &c. 

in  Tyler  v.  Hammond,  1  Pickering  193,  the  defendant  held 
a  lot  of  ground,  granted  with  an  exact  description  of  all  the  boun- 
dary lines.  The  deed  contained  a  sweeping  clause,  under  which 
the  defendant  claimed  the  soil  in  the  adjoining  highway ;  but  the 
court  held  that  the  particular  description  controlled  the  sweeping 
clause  in  the  deed,  and  that  the  highway  did  not  pass  as  ^n  in- 
cident or  appurtenant. 

Second  point :  *^  Whether  the  limitation  contained  in  the 
statute  of  October  30, 1781,  is  a  bar  to  the  plaintiffs'  right  to  re- 
cover the  soil  and  freehold  of  said  streets." 

Upon  this  point,  it  was  contended  that  the  legislature  meant  lo 
conform,  as  nearly  as  possible,  to  the  existing  statutes  relative 
to  highways,  and  to  provide  an  equitable  contribution  from  the 
property  not  taken  for  the  highways,  in  consequence  of  the  ben- 
efits derived  from  them. 

The  preamble  states  the  destruction  of  the  town  by  the  events 
of  the  war;  and  in  1780,  an  clTort  was  made  to  recover  it,  and  to 
lay  it  out  in  regular  streets,  and  enable  the  inhabitants  to  re- 
build tbeir  houses  on  a  uniform  plan. 

The  committee  was  appointed  by  the  town  of  Charlestown, 
and,  under  the  laws  of  Massachusetts,  they  had  no  right  to  lay 
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out  Streets ;  that  power  being  in  the  selectmen,  or  persons  act- 
ing under  their  authority,  subject  to  the  ratification  of  the  inhab- 
itants in  town  meeting. 

The  proceedings  of  the  committee  could  not  take  away  the 
rights  of  soil  in  any  one,  and  the  limitation  of  their  power  was 
the  inducement  to  apply  to  the  legislature  for  the  act  to  confirm 
their  proceedings.  That  act  did  no  more  to  give  the  same  va- 
lidity to  the  proceedings  of  the  committee  than  to  make  them 
equivalent  to  the  proceedings  under  the  highway  statute.  It  was 
no  advantage  to  the  town  to  have  the  fee  in  the  lands  over  which 
sheets  were  laid  out ;  and  it  cannot  be  supposed  that  it  was  in- 
tended to  give  the  town  of  Charlestown  more  than  the  high- 
way laws  give  to  any  other  town  in  the  commonwealth.  By  the 
provisions  of  the  highway  laws,  when  land  is  regularly  taken 
for  a  highway,  no  action  for  possession  or  for  damages  can  be 
maintained.    Such  only  was  the  operation  ol  the  special  act. 

The  preamble  to  the  4th  section  is  in  the  same  language  of 
the  highway  statutes.  ^'  Damages  for  laying  out,"  &c.  is  not  de- 
scriptive of  the  loss  of  the  freehold.  It  is  used  to  express  the 
value  of  the  easement  taken  by  the  public. 

The  common  law,  which  preserves  the  freehold  of  a  road  lo 
the  owner  of  the  land,  was  early  adopted  in  Massachusetts,  and 
it  is  not  easy  to  conjecture  why  the  law  should  be  altered  in  this 
particular  instance ;  a  single  instance  since  the  settlement  of  the 
colony ;  or  why  such  an  alteration  should  be  desired. 

But  the  plaintiffs  insist  that  the  defendant's  construction  of  the 
act  of  1801  cannot  be  correct,  because  such  an  operation  of  the 
act  would  infringe  the  constitution  of  the  state  of  Massachusetts, 
which  provides,  ( lOtb  section  of  the  declaration  of  rights)  ^^  that 
whenever  the  public  exigencies  require  that  the  property  of  any 
individual  should  be  appropriated  to  public  uses,  he  shall  receive 
a  reasonable  compensation  therefor." 

Public  exigencies  require  that  highways  shall  be  laid  out, 
and  a  reasonable  compensation  for  the  land  taken  for  them  is 
provided  by  a  series  o(  statutes.  But  it  is  only  a  public  exigen- 
cy which  justifies  such  an  appropriation  of  private  property,  and 
no  such  exigency  existed  in  this  case.  The  appropriation  of  the 
freehold  of  a  road  to  the  public  was  wholly  unnecessary  and  to- 
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tally  worthless.  It  is  true  that  the  statute  provides  a  compensa- 
tion in  this  case,  but  from  the  language  used  ^^  damages  for  tak- 
ing'' being  the  same  as  used  in  highway  statutes,  it  may  be  infer- 
red that  the  legislature  intended  damages  for  the  easement  only. 
It  cannot  be  presumed  that  the  legislature  intended  unnecessari* 
ly  to  violate  private  property,  or  to  depart  from  the  usuftl  course 
of  legislation  on  similar  subjects ;  and  in  the  absence  of  any 
manifest  intention  in  the  statute  itself,  to  take  the  freehold  qf  the 
streets,  as  well  as  from  the  uselessness  to  the  town  of  such  a  pro- 
ceeding, it  is  manifest  that  the  legislature  have  adhered  to  the 
usual  course  of  legislation  on  the  subject  of  highways,  and  have 
given  to  the  town  all  that  it  was  needful  for  it  to  possess,  without 
unnecessarily  violating  the  property  of  an  individual. 

It  may  be  said  that  John  Harris  has  given  validity  to  an  illegal 
act  by  accepting  a  compensation. 

The  reply  is,  that  he  had  a  right  to  compensation  for  the  ease- 
ment ;  that  what  he  received  was  accepted  by  him  for  the  value 
of  the  easement ;  and  this  is  apparent  from  his  protest  at  the  sur- 
render of  the  streets  to  the  navy  yard,  "  on  account  of  his  right 
to  the  advantages  of  the  streets." 

But  it  is  doubted  whether  the  laying  out  of  Water  or  Battery 
street  and  Meeting-house  street,  is  affected  by  the  operation  of 
this  statute. 

The  language  of  the  statute  is  retrospective.  It  confirms  the 
past  proceedings  of  the  committee.  It  speaks  of  lands  taken 
away  by  the  plan.  The  streets  in  question  were  laid  out  up  to 
the  present  line  of  the  navy  yard  in  1781,  but  were  not  carried 
into  the  land  now  occupied  by  the  navy  yard,  until  1796  and 
1799,  and  the  land  now  claimed  by  the  heirs  of  John  Harris  was 
not  taken  from  him  till  1796  and  1799.  The  streets  were  not 
laid  through  the  navy  yard  in  1781.  There  was  no  taking  of 
Harris's  land  at  that  time,  and  there  could  be  no  damages  before 
taking.  The  referees  in  1796  speak  of  a  street  proposed  to  lead 
to  the  Meeting-house,  "  but  not  yet  opened.'* 

Can  the  statute  of  1781,  confirming  past  proceedings,  bar  an 
action  for  an  act  done  in  1796  ?  Harris  had  sustained  no  damage 
in  1781.  Nothing  was.taken  from  him ;  he  had  the  vesture  and 
herbage  and  all  other  profits  of  the  land  till  1796. 
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It  wiU  be  seen  by  reference  to  the  statement  of  fncts  that  the 
town  of  Charlestbwn  sold  Back  lane,  one  of  (he  streets  in  the 
navy  yard  not  laid  out  by  the  town's  committee  in  1781,  and  up- 
on which  that  act  could  have  no  operation.  From  this  fact  it  ap- 
pears that  the  town  considered  itself  vested  with  the  whole  pro- 
perty in  the  streets  by  the  mere  act  of  laying  them  out,  and  did 
not  consider  that  property  as  derived  from  the  act  of  1781 . 

On  the  third  point:  ^^ Whether,  upon  the  discontinuance  of  a 
highway  by  the  public^  in  Massachusetts,  the  soil  and  freehold  of 
such  highway  reverts  to  the  owner  of  the  land  taken  for  such  high- 
way," it  was  argued :  that,  it  is  the  settled  law  of  Massachusetts, 
that  by  the  location  of  a  way  over  the  land  of  any  person,  the  public 
acquire  an  easement ;  but  the  soil  and  freehold  remain  in  the 
owner,  although  encumbered  with  a  way,  and  if  the  way  be  discon- 
tinued, he  shall  hold  the  land  free  from  the  encumbrance.  This 
position  is  (iiUy  sustained  by  the  decisions  of  the  supreme  court 
of  Massachusetts,  in  Commonwealth  v.  Peters,  2  Mass.  R.  127. 
Fairfield  v.  Williams  and  al.  4  Mass.  427.  Perley  v.  Chandler, 
6  Mass.  454.  Alden  v.  Murdock,  13, 259.  Steckpole  v.  Henley, 
16  Mass.  33.    Robbins  v.  Bowman  and  al.  18  Mass.  122. 

The  plaintiffs'  counsel  also  referred  to  the  opinion  of  Mr.  Jus- 
tice Story  in  the  case  of  the  United  States  v.  Richard  D.  Har- 
ris, circuit  court  Massachusetts,  October. term  1830.  Reported 
in  1  Sumner's  Reports. 

Mr.  Reed  for  the^  plaintiffs. 
By  the  inquest  it  appears — 

1.  That  five  lots  or  parcels  of  land  were  appraised  and  taken 
by  the  United  States. 

2.  That  each  lot  was  measured  and  particularly  bounded. 

3.  That  the  lots  were  bounded  as  abutting  the  streets,  and  by 
the  streets,  (the  very  streets  claimed  in  this  action,)  and  ex  vi 
termini  excluding  the  streets. 

It  is  contended,  then,  as  a  necessary  inference,  that  the  streets 
being  the  land  claimed  by  the  plaintiffs,  and  once  the  property  of 
their  ancestor  John  Harris,  were  not  appropriated  by  the  jury, 
were  not  set  off  by  the  jury,  or  paid  for  by  the  United  States ; 
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and  of  course  did  not  pass  to  the  United  States,  but  remained 
in  the  said  John  Harris. 

But  it  is  contended  that  the  soil  and  freehold  of  the  streets 
being  the  land  now  claimed,  passed  under  and  by  virtue  of  the 
word  appurtenances,  used  by  the  jury  in  the  apprisal  of  one  lot, 
No.  2. 

There  is  no  award  of  the  value  of  the  streets.  The  jury 
were  bound  to  value  all  the  land  taken  by  the  United  States; 
and  the  United  States  were  bound  to  pay  for  all  the  land  they 
toiok;  but  it  was  not  valued,  or  paid  for,  or  taken. 

The  word  appurtenant  might  have  been  used  by  accident  or 
caution ;  or  what  is  most  probable,  with  a  view  of  conveying  three 
houses,  as  the  statement  of  facts  finds  that  there  were  three 
houses  on  lot  No.  2,  and  no  houses  on  the  other  lots..  It  is  ad* 
mitted  the  houses  would  have  passed  without  the  word ;  but  the 
jury  might  have  been  ignorant  of  the  law;  or  have  chosen  to 
make  assurance  doubly  sure. 

It  is  clear  that  there  was  no  intention  on  the  part  of  the  jury 
to  convey  the  streets ;  but  at  all  events,  the  intention  to  convey 
the  streets  does  not  appear.  The  streets  cannot  pass  by  the 
word  appurtenant. 

The  lot  No  2  touches  a  part  of  the  way  only  upon  the  two 
streets  now  claimed. 

1.  It  is  contended  that  it  is  a  well-settled  principle  of  law,  that 
land  cannot  be  appurtenant  to  land. 

2.  If  there  be  exceptions  to  this  principle,  it  is  in  cases  where 
the  intention  of  the  parties  is  manifest,  and  where  the  court  re- 
ject the  legal  and  technical  meaning  to  establish  and  effectuate 
the  manifest  intention. 

If  such  construction  is  claimed,  let  it  be  clearly  shown  that 
such  was  the  intent. 

The  reverse  is  the  fact. 

The  other  four  lots  taken  were  bounded  by  streets,  and  lot 
No.  1  was  surrounded  by  streets,  all  a  part  now  of  the  navy  yard; 
why  did  they  not  use  the  word  appurtenant? 

Second  point:  In  examining  the  statute  of  October  1780,  it  is 
very  material  to  bear  in  mind  the  subjecbmatter  about  which 
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they  were  legislating.  The  sabject-matter  was  streets,  lanes^ 
squares,  &c. 

By  the  law  of  Massachusetts,  town  roads  are  laid  out  by  a 
class  of  magistrates  called  selectmen.  In  the  present  case,  the 
streets,  lanes,  &c.  were  laid  out  by  a  committee,  and  not  by  the 
legal  authority.  The  laying  out,  therefore,  needed  legislative 
sanction  and  confirmation.  Charlestown  did  not  apply  to  the 
legislature  because  they  wanted  streets  and  lanes  different  from 
other  towns,  nor  the  fee  in  the  streets ;  but  because  they  wanted 
streets,  &c.  laid  out  by  a  committee,  and  not  by  the  authorized 
magistrates  the  selectmen. 

By  the  act  referred  to,  of  1780,  the  easement  or  privilege  oi 
highways  alone  passed. 

1.  Why  did  the  town  desire  the  fee  ?  No  man  had  foresight 
to  look  forward  to  the  time  when  it  might  be  of  use.  No  other 
town  had  such  fee  in  a  road  ;  and  it  appears  by  the  very  act 
refeiTofl  to,  that  one-half  their  taxes  were  relinquished  by  the 
state  to  enable  them  to  pay  for  the  roads,  and  surely  under  such 
circumstances  they  could  not  desire  to  buy,  nor  would  the  state 
consent  to  aid  them  in  purchasing  what  they  did  not  need,  and 
what  other  towns  did  not  possess. 

Another  argument  not  to  be  overlooked  is,  that  it  is  a  principle 
of  law  that  special  acts  in  derogation  of  private  rights  should  be 
construed  strictly.  Harris  parted  with  no  portion  of  his  land 
voluntarily  ;  let  it  then  be  clearly  shown  it  was  taken  by  force 
of  law.  His  land  cannot  legally  be  taken  by  doubtful  construe* 
tion. 

The  most  material  point  and  argument,  and  which  is  consid- 
ered unanswerable,  is  the  objection  arising  from  the  constitu- 
tion of  Massachusetts. 

By  the  lOlh  section  of  the  declaration  of  rights,  it  is  provided, 
'^  that  whenever  the  public  exigencies  require  that  the  property 
of  any  individual  should  be  appropriated  to  public  uses,  he  shall 
receive  a  reasonable  compensation  therefor." 

It  is  contended  in  the  case  on  trial  that  the  fee  of  the  land  was 
taken.  But  the  legislature  bad  no  authority  to  take  it  unless  the 
pviblic  exigencies  required  it.  It  is  manifest  the  public  exigencies 
did  not  require  it :  the  easement  was  required,  and  not  the  fee  ; 
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and,  therefore,  the  legislature  cannot  be  presumed  to  act  in  vio« 
lation  of  the  constitution,  and  if  they  did  so  act,  their  acts  are 
void  and  not  binding. 

The  act  of  1780,  then,  granted  the  easement  and  not  the  fee ; 
and  the  first  section  of  the  act  barring  all  actions  for  recovering 
possession  of  any  land  lying  within  any  of  the  streets,  lanes, 
squares,  &c.,  was  intended  to  apply  to  the  use,  the  easement ; 
and  was  intended  to  be  in  force  so  long  as  those  lanes,  ways,  and 
squares  were  used  for  the  purposes  for  which  they  were  laid  out, 
and  no  longer. 

Again :  It  is  contended  that  the  act  of  .1780,  above  referred 
to,  confirmed  and  legalized  the  laying  out  of  lanes,  streets,  &c., 
agreeably  to  a  plan  laid  before  the  court.  The  streets  being  the 
land  now  in  controversy,  were  not  in  fact  laid  out  until  1796 
and  1799 ;  and,  therefore,  no  plan  of  such  streets  could  have 
been  laid  before  the  legislature  in  1780.  What  is  a  plan,  or  charts 
or  map,  but  a  picture  of  something  real  ?  The  streets  in  ques- 
tion were  not  laid  out  previous  to  the  law,  and  were  not  con- 
firmed by  the  law. 

Upon  the  third  point,  the  printed  argument  and  the  authorities 
cited  were  referred  to. 

Mr.  Butler,  attorney-general,  for  the  defendant. 

Upon  the  first  point  presented  by  the  counsel  for  the  plaintiff, 
it  is  admitted,  that  the  title  of  the  plaintifis  to  the  freehold,  and 
to  the  soil  covered  by  the  streets,  did  not  pass  to  the  town  of 
Charlestown,  or  to  the  United  States,  holding  under  the  proceed- 
ings instituted  to  obtain  the  ground  used  for  a  navy  yard.  But, 
in  order  to  recover  in  this  action,  it  is  necessary  that  the  plain- 
tiffs should  show  a  right  to  enter  on  the  land,  and  to  possess  the 
same.  If  the  United  States  acquired  a  right  to  use  the  ground  as 
a  navy  yard,  no  such  right  existed ;  and  it  is  contended  that 
such  a  use  is  entirely  conbistent  with  the  purposes  for  which  the 
appropriation  of  the  ground  to  public  purposes  was  made.  The 
United  States  entered  and  held  under  the  town  of  Charlestown ; 
and  unless  the  plaintiffs  could  recover  the  soil  and  possession 
from  the  town,  no  recovery  can  be  had  from  the  defendant. 

In  the  act  under  which  the  navy  yard  was  established,  and 
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the  ground  taken,  there  is  an  express  provision,  thai  if  at  any 
time  the  navy  yard  shall  be  abandoned,  the  streets  interrupted, 
and  thus  temporarily  closed,  shall  be  re-established.  There  is 
therefore  a  remaining  and  subsisting  right  in  the  town  of 
Charlestown  to  the  streets ;  which  may  be  in  full  opeVation  and 
ciTect  at  a  future  time.  The  claim  of  the  plaintiffs  is  to  the  abso- 
lute and  present  ownership  of  the  ground ;  and  this  is  altogether 
inconsistent  with  the  actual  state  of  things,  and  the  rightH  which 
rest  upon  the  theme. 

The  use  of  the  soil  on  which  the  streets  were  laid,  is  not  in- 
consistent with  the  rights  acquired  by  the  United  States.  There 
may  be  an  easement  as  to  the  soil,  as  well  as  in  the  surface  of 
the  land.  This  exists  in  a  right  of  way;  as  the  right  implies  the 
privilege  to  use  part  of  the  soil  for  making  and  repairing  the 
road — so,  too,  the  right  to  dig  a  canal — the  right  to  make  bricks, 
and  to  burn  lime. 

As  to  the  plaintiffs'  first  point,  that  the  use  of  the  term  ^^  ap- 
purtenances'' did  not  carry  with  it  the  right  to  the  soil  of  the 
streets,  it  is  admitted.  The  decision  of  Mr.  Justice  Story,  re- 
ferred to  by  the  counsel  for  the  plaintiffs,  (1  Sumner's  Reports,) 
establishes  this«  This  is  also  shown  by  the  application  of  the 
United  States  to  the  town  of  Charlestown  to  use  the  streets  for 
the  navy  yard ;  which  was  contemporaneous  with  the  proceed- 
ings to  obtain  the  land  ot  Harris. 

It  is  also  admitted  that  it  is  th€  settled  law  of  Massachusetts 
that  the  right  of  soil  revei'ts  to  the  owner,  if  a  way  is  discontinued. 
This  is  in  harmony  with  the  rule  of  the  common  law.  But  it  is 
denied  that,  in  this  case,  there  has  been  such  a  discontinuance 
and  abandonment  of  the  right  of  way,  as  to  operate  to  its  extin- 
guishment or  surrender. 

The  United  States  have  a  right  to  tlie  possession  of  the 
streets,  and  to  use  the  soil  for  the  purposes  of  a  navy  yard ;  and  of 
erecting  on  the  same  all  the  buildings  required  for  the  same. 
This  right  is  derived  from  the  act  of  1781 .  By  that  act  the  soil 
of  the  streets  was  taken  for  public  uses.  The  establishment  of  a 
town,  and  the  purposes  of  the  safety  and  convenience  of  the  in- 
habitants, were  in  the  views  of  those  who  appropriated  the  same 
ibr  streets.    The  uses  of  the  streets  for  a  navy  yard,  and  build- 
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ings  connected  with  it,  were  among  those  for  which  the  streets 
were  laid  out  and  the  ground  taken. 

It  is  denied  that  laws  such  as  this  shall  be  construed  strictly. 
The  appropriation  made  of  the  streets  and  the  soil  on  which  they 
were  laid  out,  was  one  of  great  public  inte^rest.  A  law  which 
authorizes  such  an  appropriation  should  have  a  liberal  construc- 
tion. Such  laws  are  not  in  derogation  of  private  rights.  They 
effect  private  rights,  but  when  they  operate  a  great  public  good,, 
they  are  not  to  be  confined  in  their  application.  This  has  been 
decided  in  New  York,  in  cases  where  the  lands  of  private  per- 
sons were  taken  for  the  canals  of  that  state.  20  Johns.  Rep. 
735;  7  Johns.  Chan.  Rep.  315,  328,  330.  These  cases  show 
that  where  acts  are  passed  eminently  for  the  public  good,  they 
are  to  be  liberally  construed. 

As  the  object  of  the  law  of  1781  was  to  allow  the  ground  to* 
be  taken  for  public  uses  generally,  some  of  those  uses  are  not 
defined,  but  they  are  included  in  the  word  ^^&c."  These 
words  include  all  that  is  claimed.  They  are  inserted  in  the 
general  provision  of  the  statute,  and  they  are  also  included  in 
the  recital  in  the  4th  section  of  the  act. 

The  argument  of  the  plaintiffs  is  that  the  law  only  authorized 
the  taking  the  land  for  streets ;  but  the  ^^  &c."  gave  more 
powers,  and  included  other  objects.  Lord  Coke  assigns  to  these 
words  a  significant  extension,  and  a  powerful  meaning.  If  the 
words  "  &c.''  had  been  carried  out,  the  law  would  have  said  "  for 
other  like  purposes."  ^Fhc  words  "&c."  are  equivalent  to* 
"  other  like  purposes." 

Taking  the  land  for  public  puiposes,  gave  to  those  who  took 
it  the  right  to  use  it  for  the  great  and  important  purpose  of  a 
navy  yard.  This  is  a  defence  of  the  whole  town  of  Charlestown ; 
and  therefore  of  great  public  benefit.  Could  not  the  town  of 
Charlestown  have  erected  defences  on  the  streets?  Market  houses 
and  court  houses  are  often  erected  on  streets;  and  this  is  done 
under  a  liberal  construction  of  the  legislative  acts,  The  ercc 
tion  of  a  navy  yard  is  fully  authorized  by  tins  view  of  the  law. 

Under  the  fourth  reserved  point,  it  is  contended  that  the  soil 
of  those  streets  was  dedicated  by  the  ancestor  of  the  plaintiffs 
to  public  uses,    From  1801  to  1814  there  was  an  acnuiesccnce 
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in  the  appropriation  made  of  the  ground  by  the  United  States, 
for  a  navj  yard.  Why  did  not  Harris  take  immediate  measures 
to  repossess  the  land  as  soon  as  the  navy  yard  closed  them. 
From  1801  to  1814  he  was  alive,  during  which  they  were  so 
used. 

Harris  protested  to  the  town  of  Charlestown,  but  not  to  the 
United  States.  This  was  a  dedication  to  public  uses  of  the  land — 
an  individual  may  make  such  a  dedication.     6  Peters,  431. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  trespass,  and  the  declaration  contains  two 
counts.  In  the  first  count  the  locus  in  quo  is  described  as  a  cer- 
tain close  situated  in  the  town  of  Charlestown,  measuring  four 
hundred  feet  in  length  and  forty  feet  in  width,  formerly  called 
Henley  street :  and  in  the  second  count,  the  locus  in  quo  is  de- 
scribed as  a  close  in  the  same  town,  measuring  seven  hundred 
and  fifty  feet  in  length  and  forty  feet  in  width,  formerly  called 
Battery  or  Water  street.  And  upon  the  trial  of  the  cause,  the 
following  questions  occurred,  upon  which  the  opinions  of  the 
judges  were  opposed,  and  the  points  have  been  certified  to  this 
court,  viz : 

1 .  Whether  the  soil  and  freehold  of  the  street  called  Henley 
or  Meeting-house  street,  and  of  the  street  called  Battery  or 
Water  street,  did  or  did  not  pass  to  the  United  States,  under  and 
by  virtue  of  the  term  appurtenances,  used  by  the  jury  in  their 
verdict,  in  desciption  of  lot  No.  2,  or  by  the  description  in  said 
verdict  of  lots  Nos.  1  and  3,  or  by  the  proceedings  by  which  the 
land  was  taken  by  the  United  States. 

3.  Whether  the  limitations  contained  in  the  said  statute  of 
October  30,  1781,  is  a  bar  to  the  plaintiiTs'  right  to  recover  the 
soil  and  freehold  of  said  streets. 

3.  Whether,  upon  the  discontinuance  of  a  highway  in  Massa- 
chusetts, by  the  public ;  the  soil  and  freehold  of  such  highway 
reverts  to  the  owner  of  the  land  taken  for  such  highway. 

4.  And  upon  the  factsabove  stated,  whether  the  plaintiiTs  have 
any  right  or  title  to  the  land  taken  for  said  streets  on  which  the 
trespass  is  supposed  to  have  been  committed. 

It  appears  from  the  statement  of  facts  in  the  case,  that  in  the 
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year  1780,  a  committee,  appointed  by  the  town  of  Charlestown, 
projected  certain  streets  in  the  town,  and  laid  them  down  on  a 
plan  or  map,  which  was  deposited  and  now  remains  in  the  office 
of  the  secretary  of  state  of  the  commonwealth  of  Massachusetts : 
and  that  on  the  SOth  of  October  1781 ,  the  legislature  of  that  sUte 
parsed  an  act  confirming  the  doings  of  that  committee,  and  bar- 
ring actions  in  certain  cases  therein  specified.  John  Harris,  the 
ancestor  of  the  plaintiffs,  about  the  year  1793,  became  the  pur- 
chaser and  owner  of  certain  tracts  of  land,  which  comprised  the 
two  parcels  described  in  the  declaration,  and  which  are  parts  of 
the  land  through  which  said  streets  are  laid  down  on  the  said 
plan  or  map,  in  the  year  1780 ;  although,  in  point  of  fact,  Batte- 
ry or  Water  street  was  not  laid  out  and  opened  until  the  year 
1796  or  '6,  and  Henley  or  Meeting-house  street  not  until  the 
year.  1798  or  '9.  These  streets  passed  over  the  land  of  John 
Harris,  and  he  received  from  the  town  of  Charlestown  a  com- 
pensation in  damages  for  taking  the  land  belonging  to  him  for 
the  streets.  In  the  year  1800,  the  government  of  the  United 
States,  under  the  authority  of  an  act  of  the  legislature  of  Massa- 
chusetts, purchased  of  John  Harris  several  parcels  of  land  now 
included  within  the  limits  of  the  navy  yard,  in  the  town  of 
Charlestown;  and  in  the  year  1801,  Ijj- an  arrangement  between 
the  town  of  Charlestown  and  the  United  States,  these  streets,  so 
far  as  they  were  within  the  limits  of  the  navy  yard,  were  closed 
up,  and  have  ever  since  been  discontinudd,  and  ceased  to  be  used 
as  public  highways ;  and  have  been  used  as  a  part  of  the  navy 
yard.  Tbe  act  of  the  legislature  of  Massachusetts  consenting  to 
the  purchase,  and  ceding  the  jurisdiction,  provides,  that  if  the 
agent  of  the  United  States,  and  the  owners  of  the  land  so  to  be 
purchased,  cannot  agree  in  the  sale  and  purchase  thereof,  appli- 
cation may  be  made  to  any  court  of  general  sessions  of  the  peace 
of  the  county  of  Middlesex,  which  court  is  authorized  to  sum- 
mon a  jury  to  value  the  same.  The  agent  of  the  United  States 
and  John  Harris,  not  agreeing  as  to  the  value  of  the  land  so  taken 
by  the  United  States,  the  same  was  ascertained  by  a  jury  duly 
summoned  according  to  the  provisions  of  the  act;  and  by  the 
proceedings  of  the  jury  for  that  purpose,  and  the  return  made 
thereupon,  five  lots  of  land  were  appraised,  which  belonged  to 
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John  Harris,  which  are  particularly  described  by  metes  and 
bounds,  and  some  parts  of  the  land  so  appraised,  is  bounded  up- 
on and  by  the  said  streets  ;  but  no  part  of  the  locus  in  quo  in 
either  count  in  the  declaration,  is  included  within  such  bounds 
and  description.  The  description  of  one  of  the  lots  so  taken  and 
appraised,  begins  as  follows:  ^'One  other  lot  of  land,  with  the 
appurtenances^  containing  one-half  of  an  acre,  bounded  as  fol- 
lows, &c.,  particularly  describing  the  lot,  but  not  including  the 
highway ;  and  one  of  the  questions  arising  under  the  first  point 
is,  whether,  under  the  term  appwienancts^  the  soil  and  freehold 
of  the  street  passed  to  the  United  States.  This  term  is  not  used 
in  the  description  of  either  of  the  other  lots.  The  inquest  of  the 
jury,  after  particularly  describing  by  tnetes  and  bounds,  each  lot, 
concludes  in  each  case,  as  follows:  ''Which  same  tract  of  land, 

on  our  oaths,  we  appraise  and  value  at ,''  and  the  act  of  the 

legislature  of  Massachusetts  declares,  that  such  parts  of  the  land  so 
vadued  and  paid  for  by  the  United  States,  shall  be  forever  vest- 
ed in  the  United  States,  and  shall  and  may  be  taken  possession 
of  and  appropriated  to  the  purposes  aforesaid.  This  inquest, 
therefore,  shows  that  the  jury  appraised  the  land,  only  included 
within  the  description ;  and  the  act  only  vests  the  title  to  such 
land  as  shall  be  appraised.  The  streets  were  clearly  not  ap- 
praised, and  so  did  not  pass  to  the  United  States;  unless  they 
passed  as  an  incident  under  the  term  appurtenances.  If,  from 
the  use  of  this  term,  connected  with  and  explained  by  the  other 
parts  of  the  inquest,  it  clearly  appeared  to  have  been  the  inten- 
tion of  the  jury  to  include  the  streets ;  it  might  be  considered  a 
part  of,  and  explanatory  of  the  description,  and  be  carrying  in- 
to effect  the  intention  of  the  jury.  But  if  no  such  conclusion 
can  be  drawn,  the  term  must  receive  its  legal  and  appropriate 
interpretation.  -There  is  no  ambiguity  in  the  description  of  the 
lot,neces8ary  to  be  explained  ;  and  it  is  difficult  to  conjecture 
what  could  have  been  the  understanding  of  the  draughtsman  by 
the  use  of  the  term.  It  is  not  introduced  in  the  description  of 
any  of  the  other  lots^  It  does,  to  be  sure,  appear  that  there  was 
upon  this  lot  several  houses,  and  none  upon  any  of  the  other  lots : 
and  it  is  not  unlikely  that  it  was  intended  to  apply  to  the  build- 
ings upon  the  lot ;  but  this  was  unnecessary,  as  they  would  pass 
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with  the  land :  although,  from  the  facts  as  disclosed  in  the  ease, 
we  cannot  discover  any  appropriate  application  of  the  term,  yet 
we  cannot  undertake  to  say  that  there  was  not  any  right  or  in- 
terest incident  to  this  lot,  which  would  pass  under  the  term  ap- 
purtenances. But  there  is  no  ground  to  warrant  a  construction) 
that  it  was  used  in  reference  to  the  soil  and  freehold  of  the  street, 
or  any  thing  to  tttke  it  out  of  the  strict,  legal,  and  technical  in- 
terpretation of  the  term.  This  term,  both  in  common  parlance 
and  in  legal  acceptation,  is  used  to  signify  something  appertain- 
ing to  another  thing  as  principal,  and  which  passes  as  an  incident ' 
to  the  principal  thing.  Lord  Coke  says  (Coke  Lit.  121,  b.)  a 
thing  corporeal  cannot  properly  be  appurtenant  to  a  thing  corpo- 
real, nor  a  thing  incorporeal  to  a  thing  incorporeal.  According  to 
this  rule,  land  cannot  be  appurtenant  to  land.  In  the  case  of  Jack- 
son V.  Hathaway,  ( 15  Johns.  454,)  the  court  say  it  is  impossible 
to  protect  the  defendant  on  the  ground  thi  t  the  adjoining  road 
passed  by  the  deed,  as  an  incident,  to  (he  lands  professedly  grant- 
ed. A  mere  easement  may,  without  express  words,  pass  as  an 
incident  to  the  principal  object  of  the  grant ;  but  it  would  be  ab- 
surd to  allow  the  fee  of  one  piece  of  land,  not  mentioned  in  the 
deed,  to  pass  as  appurtenant  to  another  distinct  parcel,  which  is 
expressly  granted  by  precise  and  definite  boundaries.  And  in 
the  case  of  Leonard  v.  White  ( 7  Mass.  Rep.  6, )  it  was  decided,  that 
by  the  grant  of  a  grist  mill,  with  the  appurtenances,  the  soil  of  a 
way,  immcmorially  used  for  the  purpose  of  access  to  the  mill,  did 
not  pass ;  although  it  might  be  considered  as  a  grant  of  the  ease- 
ment for  the  accommodation  of  the  mill.  (Cro.  Eliz.  704.  Cro 
Char.  57.  3  Salk.  40. )  The  answer,  therefore,  to  this  branch  of  the 
question,  must  be  that  the  soil  and  freehold  of  the  streets  did  not 
pass  under  and  by  virtue  of  the  term  appurtenances,  nor  is  there 
any  thing  in-  the  description  of  lots  Nos.  1  and  3,  in  the  verdict 
of  the  jury^  nor  in  the  proceedings  by  which  the  land  was  taken 
by  the  United  States,  from  which  it  can  be  inferred  that  the  soil 
and  freehold  of  the  streets  passed  to  the  United  States.  It  has 
been  shown  by  the  notice  already  taken  of  the  verdict  and  pro- 
ceedings, that  they  do  not  include  the  streets.  The  same  an- 
swer must,  therefore,  be  given  to  this  branch  of  the  queslion. 
2.  That  part  of  the  act  of  the  30th  October  1781,  under  which 
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the  second  question  arises,  is  as  follows :  [Section  1.]  ^^  That 
the  said  proceedings  of  the  committee  be,  and  hereby  are  con- 
firmed, and  all  actions  that  shall  be  brought  for  recovering  pos- 
session of  anj  land  Ijing  within  any  ol  the  streets,  lanes,  squares, 
&c.,  laid  out  as  aforesrid,  or  for  damages  sustained  or  occasioned 
thereby,  shall  be  utterly  and  forever  barred."  The  preamble  to 
this  act  refers  to  the  destruction  of  Charlestown  by  fire,  and  that 
a  committee  had  been  appointed  by  the  town  for  regulating  the 
streets,  lanes,  and  squares  in  that  part  of  the  town  which  had 
been  laid  waste  by  the  fire ;  and  that  the  committee  had  pro- 
ceeded to  lay  out  the  same,  a  plan  of  which  had  been  deposited 
in  the  secretary's  office.  This  preamble  states  that  the  com- 
mittee was  appointed  to  regulate  the  streets,  which  might  not 
perhaps,  in  strictness,  authorize  them  to  alter  the  streets ;  but  the 
act,  in  several  parts  of  it,  evidently  looks  to  and  provides  for 
cases  where  the  streets  were  widened  and  altered.  This  mode 
of  laying  out  streets  Was  not  according  to  the  general  law  of 
Massachusetts,  and  the  object  of  the  act  was  to  legalize  and  cou-^ 
firm  the  proceedings  of  the  committee,  and  to  bar  all  actions  to 
recover  possession  of  any  land  so  taken  for  streets,  lanes, 
squares,  &c.,  or  for  damages  sustained  by  any  one  thereby. 
This  bar  of  all  actions,  was  to  protect  and  establish  the  doings  of 
the  committee  in  laying  out  the  streets ;  but  does  not  seem  to 
look  to  any  question  relating  to  the  soil  and  freenold  of  the 
streets,  if  the  easement  should  at  any  time  thereafter  be  discon^ 
tinned.  This  question  is^not  stated  with  precision,  and  might, 
perhaps,  admit  of  a  more  general  view  of  the  act  of  1781,  and 
open  the  inquiry  whether  the  right  of  the  plainlifiis  to  the  soil 
and  freehold  of  the  streets  was  not  taken  away  by  it ;  but  as  the 
cause  must  go  back  for  further  proceedings,  we  do  not  think 
proper  to  enter  into  the  more  general  consideration  of  this  act, 
or  touch  the  question  as  to  its  eifect  upon  the  plaintiiTs'  right  to 
the  soil  and  freehold  of  the  streets.  Bat  only  decide  that  such 
right,  if  it  exists,  is  not  barred  by  the  first  section  of  the  act. 

3.  Upon  the  third  point,  the  law  in  Massachusetts  is  well  set- 
tled, that  where  a  mere  easement  is  taken  for  a  public  highway, 
the  soil  and  freehold  remains  in  the  owner  of  the  land,  encum- 
bered only  with  the  easement,  and  that  upon  the  discontinuance 
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of  the  highway,  the  soil  and  freehold  revert  to  the  owner  of  the 
land  (4  Mass.  Rep.  427,  6  Id.  454, 13  Id.  259,  16  Id.  33.) 

4.  The  fourth  question  is  too  general,  embracing  the  merits  of 
the  whole  case,  and  does  not  present  any  single  point  or  ques- 
tion ;  and  it  has  been  repeatedly  ruled  in  this  court,  that  the 
whole  case  cannot  be  brought  here,  under  the  act  of  1802,  upon 
such  a  general  question.  This  act  provides  only  for  bringing 
up  in  this  manner  specific  questions,  upon  which  the  judges  in 
the  circuit  court  may  be  opposed  in  opinion. 

Several  questions  growing  out  of  the  facts  in  this  case  have 
been  suggested  at  the  bar  deserving  consideration ;  but  they  are 
not  stated  in  such  specific  pointa  as  is  required  by  the  settled 
course  of  the  court,  and  no  opinion  will  of  course  he  expressed 
upon  them. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Massachusetts,  and  on  the  points  and  questions  on  which  the 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and  which 
were  certified  to  this  court  for  its  opinion  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  the  opinion  of  this 
Court,  on  the  first  question  so  ceiiified  as  aforesaid,  that  the  soil 
and  freehold  of  Henley  or  Meeting-house  street,  and  of  Battery 
or  Water  street,  did  not  pass  under  and  by  virtue  of  the  term 
appurtenances,  used  by  the  jury  in  their  verdict,  nor  was  there 
any  thing  in  the  description  of  lots  one  and  three  in  the  verdict 
of  the  jury  that  passed  the  soil  and  freehold  of  the  said  streets  to 
the  United  States. 

2.  On  the  second  point,  it  is  the  opinion  of  this  Court,  that  the 
right  of  the  plaintiffs  to  recover  the  soil  and  freehold  of  the  said 
streets  is  not  barred  by  the  limitations  contained  in  the  statute 
of  October  30,  1781,  as  set  forth  in  the  record. 

3.  On  the  third  point,  it  is  the  opinion  of  this  Court,  that  upon 
the  discontinuance  of  a  highway  in  Massachusetts  by  the  public, 
the  soil  and  freehold  of  such  highway  revert  to  the  owner  of  the 
land  taken  for  such  highway. 
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4.  On  the  fourth  question,  no  specific  point  being  stated,  this 
Court  can  express  no  opinion,  as  it  has  been  repeatedly  ruled  in 
this  Court,  that  the  whole  case  cannot  be  brought  here  under 
the  act  of  Congress  of  1802,  upon  such  a  general  question. 
Whereupon  it  is  ordered,  and  adjudged,  by  this  Court,  that  it  be 
so  certified  to  the  said  circuit  court. 


VOL.  x.^— H 
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Lkssxe  of  Enoch  TucKKk  and  Richard  Thompson,  plain- 
tiffs 'N  KRROR  V.  Eliza  G.  Moreland. 

Ejectment.    6.  being  seized  of  a  fee  in  certain  real  estate  in  the  city  of  Waahingtoir^ 
on  the  lit  of  December  1831,  executcfd  a  deed  to  R.  W.    The  deed  recited,  u  the 
consideration,  that  B.  with  oneBing,  was  indebted  to  T.'&  T.  in  the  sum  of  3,238 
.  doUarSi  for  which  a  prombscry  note  had  been  given,  to  aecnre  the  payment  of  which 
the  conveyance  was  made  to  W.,  in  tmst,  to  seh  the  property  in  case  of  the  no]»- 
payment  of  the  debt ;  and  the  tame  was  sold  on  the  7th  of  March  1833  for  that  par- 
pose,  by  W.  as  trustee,  and  was  by  hfan  conveyed  to  T,  &  T.,  the  puchasen.    B 
continued  in  possession  of  the  property  until  February  8,  1833,  when  he  conveyed 
it,  with  other  property,  to  his  mother,  E.  G.  M.,  in  consideration  of  1,138  dollan>' 
due  to  her ;  for  which  a  suit  had  been  instituted ;  and  of  other  advances  made  ta 
him.    At  the  time  of  the  sale  by  W.  notice  was  given  of  the  title  of  £.  G.  M.  to 
the  premises,  and  she  pnblicty  claimed  the  same  as  her  absolute  right.    Evidence, 
at  the  trial  of  an  ejectment  .brought  by  T.  dt  T.  against  E.  G.  M.,  was  given  to 
prove  that,  at  the  time  of  the  execution  of  the  deed  by  B.  to  W.,  B.  was  an  infani 
under  twenty-one  yean  of  age ;  and  that  at  the  time  the  deed  to  E.  G.  M.  was  made 
he  was  of  full  age. 
The  decision  of  Lord  Mansfield,  in  Zouch  v.  Parsons,  3  Bnnow  1804,  was  perfectly 
correct.    The  act  of  tHe  infant  which  was  held  valid  by  the  court,  was  precisely 
such  an  act  as  the  infant  wi[s  bound  to  do,  and  would  have  been  compelled  to  do 
by  a  court  of  equity. 
The  deed  given  by  B.  to  E.  G.  M.  was  a  complete  disaflirmance  and  avoidance  of  his 
prior-  deed  *'^  W. ;  and  the  deed  of  W.  to  T.  &.  T.  did  not  convey  such  a  title  lo 
them,  as  would  enable  them  to  sustain  an  action  of  ejectment  for  the  property. 
To  assume  as  a  matter  of  law,  that  a  voluntary  and  deliberate  recognition,  by  a  per- 
son after  his  arrival  at  age,  of  an  actual  conveyance  of  his  right,  during  his  nonage, 
amounts  to  a  confirmation  of  such  conveyance  ^  or  to  assume,  that  a  mere  acqui< 
escence  inlhe  same  conveyance,  without  objection  for  several  months  after  his  arri- 
val at  age,  is  also  a  confirmation  of  it,  are  not  maintaiiMible.   The  mere  recognition 
of  the  fact,  that  a  conveyance  has  been  made^  is  not,  per  &•,  proof  of  a  confirmation 
of  it. 
It  is  apparent,  upon  the  English  authorities,  that  however  true  it  may  be,  that  an  in- 
fant may  so  bind  himself  by  deed  in  certain  cases,  as  that  in  conseq^aence  of  the  so- 
lemnity of  the  instrument,  it  is  voidable  only,  and  not  void ;  yet  that  thfciiistrument7 
however  solemn,  is  held  to  be  void,  if  upon  its  face  it  is  ^parent  that  it  is  to  the 
prejudice  of  the  infant. 
There  is  no  doubt  that  an  infant  may  avoid  -his  act,  deed,  or  contract,  ^by  difierent 
means,  according  to  the  nature  of  the  act,  or  the  circumstances  of  the  case.    He 
may  s<Hnetime8  avoid  it,  by  matters  in  pais,  as  in  case  pf  a  feoflWnt  by  an  entry,  if 
his  entiy  is  not  tolled  j  sometimes  by  plea,  as  when  lie4s  sued  upon  his  bond  or 
other  contract  i  sometimes  by  suit,  as  when  he  disaffirms  a  contract  made  for  the 
sale  of  his  chattels,  and  sues  for  the  chat^ls ;  sometimes  by  a  writ  of  error,  as  whto 
he  has  levied  a  fine  during  his  nonage]  sometimes -by  a  writ  of  audita  queieUy  t^ 
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when  he  hai  acknowledged  a  recognisance,  or  atatute,  ataple,  or  merchant;  lonie- 
timea,  ai  in  the  caae  of  an  alienation  of  hia  eatate,  by  a  writ  of  entry,  dnm  aiiit 
infra  vtatem,  after  hia  axriral  at  age. 

Where  the  act  of  the  infant  ia  by  matter  of  record,  he  mnat  avoid  it  by  gome  act  of 
record  (as,  for  inatance,  by  a  writ  of  error,  or  an  audita  qnerela)  daring  his  minority. 
But  if  the  act  of  the  infant  is  a  matter  in  pais,  it  may  be  av^ed  by  an  act  in  paia 
of  equal  solemnity  or  notoriety:  and  thia,  according  t«  some  anthoritiea,  either 
during  hia  nonage,  or  afterwards ;  and  according  tn  others,  at  all  events,  after  his 
arrival  of  age. 

The  deed  of  B.  to  E.  G.  M.,  being  of  aa  high  »  nature  aa  the  original  deed  to  W  , 
waa  a  valid  diaaffirmance  of  the  first  deed 

Id  many  cases,  the  disaffirmance  of  a  dMl,  made  during  infancy,  is  a  fraud  upon  the 
other  party.  But  this  has  never  ^^^  ^^^  ^  ^  sufficient  to  avoid  the  disaffirm- 
ance ;  for  it  would  otherwise  ^^  t^^&y  the  very  protection,  which  the  law  intends 
to  throw  around  him  to^uard  him  from  the  effects  of  his  folly,  raahnese,  and  mis- 
condoet. 

IN  error  to  the  circuit  court  of  the  District  of  Columbia,  in  the 
county  of  Washington. 

An  action  of  ejectment  was  instituted  in  the  circuit  court,  for 
the  recovery  of  certain  real  estate  in  the  city  of  Washington! 
claimed  by  the  plaintiffs  in  error,  under  a  deed  executed  by 
Richard  N.  Barry,  on  the  first  day  of  December  1831,  to  Richard 
Wallacb. 

The  deed  recited  that  Richard  N.  Barry  and  George  Bing 
stood  indebted  to  Tucker  and  Thompson,  of  the  city  of  Wash- 
ington, in  the  sum  of  $3,238,  for  which  they  had  passed  to  them 
their  joint  and  several  promissory  note,  payable  in  six  months ; 
and  to  secure  the  payment  of  which  note,  with  the  interest,  in 
twelve  months,  Richard  N.  Barry  had  agreed  to  execute  the  same. 
The  deed,  then,  conveyed  to  Richard  Wallach  and  his  heirs,  the 
property  in  controversy ;  in  trust,  to  sell  and  dispose  of  the  same, 
and  after  appropriating  the  proceeds  of  the  sale  to  the  payment  of 
the  debt  and  interest,  and  expenses  of  sale,  to  pay  over  the  residue 
to  the  grantor.  It  also  contained  covenants  on  the  part  of  Barry  to 
keep  the  buildings  on  the  premises  ensured  against  loss  by  fire, 
and  to  transfer  the  policies  to  the  trustee ;  and  for  further  or 
other  deeds  of  conveyance  to  the  purchasers  of  the  premises,  in 
order  to  carry  the  purposes  of  the  trust  into  complete  effect. 

The  defendant  derived  title  to  the  same  property  under  a  deed 
of  indenture,  executed  by  the  same  Richard  N.  Barry,  on  the  8th 
of  February  1833,  by  which  the  premises  in  controversy  and 
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Other  lots  of  ground  were  conveyed  to  her,  she  being  the  mother 
of  Richard  N  Barry,  ^<  in  consideration  of  the  sum  of  $1,1  S8  61, 
which  he  owed  to  the  said  Eliza  G.  Moreland,  for  the  recovisry. 
of  which  she  hid  instituted  a  suit  in  the  circuit  court  of  the 
United  States  for  iht.  District  of  Columbia,  and  of  other  sums  of 
money  by  her  io  him  hom  time  to  time  paid  and  advanced,  a 
particular  account  of  which  had  not  been  kept." 

On  the  trial  of  the  cause,  it  vnu  admitted  that  Barry  was  seized 
in  fee  of  the  premises,  when  he  erecuted  the  deed  to  Richard 
Wallach ;  and  that  after  the  executiou  thereof,  he  continued  in 
possession  until  the  8th  of  February  1833,  when  the  deed  to  the 
defendant  was  made,  and  which  deed  was  duij  recorded. 

Evidence  was  also  given  by  the  defendant,  tending  to  prove 
that  under  the  deed  to  her,  she  took  possession  of  the  premises, 
and  continued  to  hold  possession  of  the  same  up  to  the  time  of 
the  trial  of  the  cause. 

The  plaintiiTs  gave  evidence  to  the  jury  to  prove  that  Richard 
Wallach,  the  tcustee  mentioned  in  the  before-mentioned  deed  o^ 
trust,  duly  advertised  the  sale  of  the  lot  and  premises  in  the 
declaration  mentioned,  and  sold  the  same  to  the  plainiifb  on  the 
23d  of  February  1833;  and  made  to  them  a  deed  for  the  same 
on  the  7th  day  of  March  1833. 

The  defendant  gave  evidence  to  prove  that  at  the  time  of  the 
sale  made  by  Richard  Wallach  as  aforesaid,  the  said  defendant 
gave  pu&lic  notice  of  her  title  to  the  said  lot  and  premises,  and 
there  publicly  claimed  the  same  as  of  her  abi^olute  right. 

Upon  which  said  evidence,  so  admitted  -and  given,  the  counsel 
for  the  defendant  prayed  the  court  to  instruct  the  jury  ;  that  if 
they  believed  the  evidence  so  admitted  and  given  as  aforesaid  to 
be  true,  that  then  they  ought  to  find  their  verdict  for  the  defend- 
ant: which  instruction  the  court  refused  to  give. 

To  this  refusal  the  defendant  excepted. 

In  addition  to  the  evidence  given  as  aforesaid,  the  defend- 
ant gave  evidence  to  the  jury  to  prove  that  at  the  time  the  said 
Richard  Barry  made  and  executed  his  deed  as  herein  before 
mentioned  to  Richard  Wallach,  of  the  1st  of  December  1831, 
he  the  said  Richard  Barry  was  an  infant  under  the  age  of  twenty- 
one  years,  and  that  at  the  time  he  made  his  deed  to  the  defend- 
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ant  of  the  8th  of  February  1833,  before  mentioned,  he  the  said 
Richard  Barry  was  of  full  age,  that  is  to  say,  upwards  of  twenty- 
one  years  of  age. 

Whereupon  the  counsel  for  the  defendant  prayed  the  court 
to  instruct  the  jury ;  that  if,  upon  the  whole  evidence  aforesaid,  so 
given  to  the  jury,  they  should  believe  the  facts  to  be  as  stated  as 
aforesaid ;  then  the  deed  from  the  said  Richard  Wallach  to  the 
plaintiffs,  as  herein  before  mentioned^  does  not  convey  to  the 
said  plaintiffs  any  title  which  would  enable  them  to  sustain  this 
action. 

Which  instruction  the  court  gave,  and  to  which  the  plaintiffs, 
by  their  counsel,  excepted. 

The  plaintiff,  further  to  maintain  and  prove  the  issue  on  his 
side,  then  gave  in  evidence,  by  competent  witnesses,  facts  tend* 
ing  to  prove  that  the  said  Richard  N.  Barry  had  attained  the 
full  age  of  twenty-one  years  on  the  fourteenth  day  of  September 
1831  ;  and  that  in  the  month  of  November  1831,  the  said  de« 
fendant,  who  was  the  mother  of  the  said  Richard,  did  assert  and 
declare  that  said  Richard  was  born  on  the  14th  day  of  Septem- 
ber 1810;  and  that  she  did  assert  to  Dr.  Mc Williams,  a  compe- 
tent and  credible  witness,  who  deposed  to  said  facts,  and  who 
was  the  accoucher  attending  on  her  at  the  period  of  the  birth  of 
her  said  son,  that  such  birth  actually  occurred  on  the  said  14th  of 
September  1810;  and  applied  to  said  Dr.  McWilliams  to  give  a 
certificate  and  deposition  that  the  safd  day  was  the  true  date  of 
the  said  birth.  The  counsel  of  the  plaintiffs  requested  the  court 
to  instruct  the  jury —  ' 

1 .  That  if  the  jury  shall  believe^  from  the  said  evidence,  that 
the  said  Richard  N.  Barry  was  of  full  age  and  above  the  age 
of  twenty-one^years  at  the  time  of  the  execution  of  said  deed  to 
said  Wallach,  or  if  the  defendant  shall  have  failed  to  satisfy  the 
jury  from  the  evidence  that  said  Barry  was,  at  the  said  date,  an 
infant  under  twenty-one  years,  that  then  the  plaintiff  is  entitled 
to  recover. 

2.  Or  if  the  jury  shall  believe,  from  the  said  evidence,  that 
if  s&id  Richard  was  under  age  at  the  time  of  the  execution  of  said 
deed,  that  he  did,  after  his  arrival  at  age,  voluntarily  and  de- 
liberately recognise  the  same  as  an  actual  conveyance  of  his 
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right,  or  during  a  period  of  several  months  acquiesce  in  the  same 
without  objection ;  that  then  said  deed  cannot  now  be  impeached 
on  account  of  the  minority  of  the  grantor. 

S.  That  the  said  deed  from  the  said  Richard  N.  Barry  to  the 
defendant,  being  made  to  her  with  full  notice  of  said  previous 
deed  to  said  Wallach,  and  including  other  and  valuable  property ; 
is  not  so  inconsistent  with  said  first  deed  as  to  amount  to  a  dis* 
affirmance  of  the  same. 

4.  That,  from  the  relative  positions  of  the  parties  to  said 
deed  to  defendant,  at  and  previous  to  its  execution,  and  from 
the  circumstances  attending  it,  the  jury  may  infer  that  the  same 
was  fraudulent  and  void. 

5.  That  if  the  lessors  of  plaintiff  were  induced,  by  the  acts 
and  declarations  of  defendant,  to  give  a  full  consideration  for 
said  deed  to  Wallach,  and  to  accept  such  deed  as  a  full  and 
only  security  for  the  debt,  bona  fide,  due  to  them,  and  property 
bona  fide  advanced  by  them,  and  to  believe  that  the  said  secu- 
rity was  valid  and  effective  ;  that  then  it  is  not  competent  for 
said  defendant,  in  this  action,  to  question  or  deny  the  title  of 
said  plaintiff  under  said  deed ;  whether  the  said  acts  and  decla- 
rations were  made  fraudulently,  and  for  the  purpose  of  practis- 
ing deception ;  or  whether  said  defendant  from  any  cause  wil- 
fully misrepresented  the  truth. 

Whereupon,  the  court  gave  the  first  of  the  said  instructions 
90  prayed  as  aforesaid,  and  refused  to  give  the  others. 

To  which  refusal  the  council  for  the  plaintiff  excepted. 

The  court  having  refused  the  2d,  3d,  4th,  and  5th  instructions 
prayed  by  the  plaintiff,  and  the  council,  in  opening  his  case  to 
the  jury,  contending  that  the  questions  presented  by  the  said  in- 
structions were  open  to  the  consideration  of  the  jury,  the  counsel 
for  the  defendant  thereupon  prayed  the  court  to  instruct  the  jury, 
that  if,  from  the  evidence  so  as  aforesaid  given  to  the  jury,  and 
stated  then,  prayers  for  the  said  instructions,  they  should  be  of 
opinioin  that  the  said  Richard  was  under  the  age  of  twenty-one 
years  at  the  time  he  made  his  deed,  as  aforesaid  to  the  said 
Richard  Wallach,  under  whom  the  plaintiffs  claim  their  title  in 
this  case ;  and  that  at  the  time  he  made  his  deed,  as  herein  before 
mentioned  to  the  defendant,  he  was  of  full  age,  that  such  last* 
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mentioned  deed  was  a  disaffirmance  of  his  preceding  deed  to 
bim,  the  said  Richard  Wallach ;  and  that,  in  snch  ca^e,  the  jury 
ought  to  find  their  verdict  for  the  defendant;  and  that  the  evi- 
dence upon  which  the  2d,  3d,  4th,  and  5th  instructions  were 
prayed  by  the  plaintiff  as  aforesaid,  which  evidence  is  set  forth 
*n  the  instructions  so  prayed,  is  not  competent  in  law  to  authorize 
the  jury  to  find  a  verdict  for  the  plaintiff  upon  any  of  the  grounds, 
or  for  any  of  the  reasons  set  forth  in  the  said  prayers ;  or  to 
authorize  them  to  find  a  verdict  for  the  plaintiff,  if  they  should 
be  of  opinion  that  the  said  Richard  Barry  was  under  the  age  of 
twenty-one  years,  at  the  time  he  made  his  deed  as  aforesaid  to 
the  said  Richard  Wallach. 

Which  instruction  the  .court  gave,  as  prayed ;  and  the  counsel 
for  the  plaintiffs  excepted  thereto. 

The  plaintiffs  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Coxe  for  the  plantiff  in  error,  and 
by  Mr.  Swann  and  Mr.  Bradley  for  the  defendant. 

For  the  plaintiffs,  it  was  contended  that  the  circuit  court  erred 
in  giving  the  instructions  prayed  by  the  defendant,  and  in  refus- 
ing the  instructions  prayed  by  the  plaintiff.  That  the  deed  of 
an  infant  is  not  void,  but  merely  voidable.  That  there  was 
competent  and  sufficient  evidence  before  the  jury  from  which 
they  might  infer  that  if  the  grantor,  Richard  N.  Barry,  was  in 
fact  an  infant  at  the  date  of  the  deed  to  Richard  Wallach,  he 
had  affirmed  the  deed  after  he  came  of  age.  If  the  grantor, 
Richard  N.  Barry,  was  at  the  date  of  the  deed  to  Richard  Wal- 
lach an  infant,  the  defendant  was  guilty  of  a  fraudj  of  which  he 
could  not  avail  himself  to  defeat  the  recovery  of  the  plaintiffs  in 
this  action. 

The  circuit  court  erred  in  considering  the  acts  of  an  infant, 
which  are  voidable  by  him  on  attaining  full  age,  absolutely  void 
in  themselves.  The  acts  of  an  infant  are  voidable,  not  void  ; 
cited  3  Burr.  1794  ;  S.  C.  1  Sir  Wm.  Black.  575. 

If  an  infant  does  an  act  which  is  voidable,  he  cannot  recall  it 
without  repaying  the  consideration  he  received  for  the  first  con- 
veyance. He  can  only  reinstate  himself,  by  reinstating  the  per- 
son from  whom  he  claims  what  he  had  conveyed  to  him  in  all  he 
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had  obtained  from  him.  The  disposition  of  court  to  restrain  the 
power  of  infants  within  this  rule,  has  been  manifested  by  the  later 
decisions  of  couits,  in  which  such  questions  have  been  decided. 
The  protection  of  infants  which  courts  have  given  is  a  shield  of 
defence,  and  is  not  to  be  used  as  a  weapon  to  injure  others ; 
cited  7  Cowan.  179, 181 ;  15  Mass.  359 ;  13  Mass.  37  ;  2  Evan's 
Pothier,  note  26. 

But  whatever  may  be  the  power  of  Barry  over  the  deed  exe- 
cuted to  Mr.  Wallach  ;  the  defendant  cannot  avail  herself  of  the 
infancy  of  her  son  to  sustain  a  title  derived  from  him  against  one 
held  under  the  deed  of  trust.  She  had  excluded  herself  from  de- 
nying  the  full  age  of  her  son,  by  asserting  that  it  existed  before 
he  made  the  deed  of  trust,  and  procuring  it  to  be  admitted  by  the 
orphans'  court ;  when  Barry  claimed,  and,  under  the  authority  of 
that  court,  obtained  the  possession  of  his  property,  as  being  of  full 
age. 

The  plaintiff  had  a  right  to  submit  these  facts,  a^d  to  have  the 
benefit  of  them  before  the  jury ;  and  this  wab  denied  to  him  by 
the  circuit  court. 

Mr.  Bradley  and  Mr.  Swann,  for  the  defendant,  denied  that 
the  case  of  Zouch  v.  Parsons,  (3  Burr.  1794,)  sustained  the 
principle  claimed  under  it  by  the  plaintiffs'  counsel.  That  case 
had  no  application  to  such  a  conveyance  as  was  made  to  Mr. 
Wallach ;  which  was  a  deed  creating  a  trust,  with  covenants  into 
which  an  infant  cannot  enter.  The  authority  of  the  case  of 
Zouch  V.  Parsons  has  been  questioned  and  denied,  (2  PrestoA 
on  Conveyancing,  24.) 

But  if  the  deed  to  Mr.  Wallach  was  only  voidable,  full  evi- 
dence o(  its  disaffirmance  is  given  by  the  execution  of  the  deed 
to  the  defendant ;  which  contains  a  covenant  of  warranty,  as  well 
as  a  covenant  of  title.  He  was  in  possession  when  he  executed 
this  conveyance.  To  show  how  a  deed  given  by  an  infant  can 
be  avoided  when  he  attains  full  age,  cited  14  John.  Rep.  124. 
In  all  cases  of  affirmance  of  his  acts  while  an  infant,  on  his  attain- 
ing full  age,  his  affirmance  must  be  express :  cited  I  John.  Cases 
127.  The  cases  show  that  a  deed  of  bargain  and  sale  given  by 
an  infant,  may  be  disaffirmed  by  a  deed  of  bargain  and  sale  when 
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he  attains  full  age.  In  the  case  before  the  court,  more  has  been 
4one :  a  deed  has  been  executed  with  covenants  of  warranty  and 
tide ;  the  grantee  has  had  possession  even  since  the  conveyance. 
The  charge  of  fraud  could  not  be  sustained.  At  the  time  of  the 
application  to  the  orphans'  court,  a  mistake  was  made  as  to  the 
age  of  Richard  N.  Barry,  which  was  afterwards  discovered.  But 
die  plaintiffs  cannot  avail  themselves  of  those  circumstances.  The 
validity  of  the  deed  of  trust  depended  on  the  age  of  the  grantor ; 
and  this  was  the  question  properly  before  the  court  and  jury. 
The  deed  to  the  defendant  was  given  for  a  fair  and  valuable 
consideration,  and  it  is  a  valid  deed ;  if,  when  the  prior  deed  was 
executed,  the  grantor  was  an  infant.  To  this  extent,  and  no  more, 
were  the  instructions  of  the  circuit  court  given ;  and  they  are  sus- 
tained  by  the  soundest  principles'  of  law. 

Mr.  Justice  Stobt  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  county  of 
Washington,  and  District  of  Columbia* 

The  original  action  was  an  qectment  broug|ht  by  the  plaintiff 
in  error  against  the  defendant  in  error;  and  both  parties 
claimed  title  under  Richard  N.  Barry.  At  the  trial  of  the 
cause  upon  the  general  issue,  it  was  admitted,  that  Richard  N. 
Barry,  being  seized  in  fee  of  the  premises  sued  for,  on  the  first 
day  of  December  1881,  executed  a  deed  thereof  to  Richard 
Wallach.  The  deed,  after  reciting  that  Barry  and  one  Bing 
were  indebted  -to  Tucker  and  Thompson  in  the  sum  of  three 
thousand  two  hundred  and  thirty-eighi  dollars,  ibr  which  they 
had  given  their  promissory  note,  payable  in  six  months  after 
date,  to  secure  which  the  conveyance  was  to  be  made,  con- 
veyed the  premises  to  Wallach,  in  trust  to  sell  the  same  in  case 
the  debt  should  remain  unpaid  ten  days  after  the  first  day  of 
December  then  next  The  same  were  accordingly  sold  by  Wal- 
lach, for  default  of  payment  of  the  note,  on  the  2dd  of  Febru- 
ary 18S3,  and  were  bought  at  the  sale  by  Tucker  and  Thomp- 
son, who  received  a  deed  of  the  same,  on  the  7th  of  March  of 
the  same  year.  It  was  admitted,  that  kAer  the  execution  of  the 
deed  of  Barry  to  Wallach,  the  former  continued  in  possession 
of  the  premises  until  the  8th  of  February  18SS,  when  he  exe- 
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cuted  a  deed,  including  the  same  and  other  parcels  of  land,  io 
his  mother,  Eliza  6.  Moreland,  the  defendant,  in  consideratioa 
(as  recited  in  the  deed)  of  the  sum  of  one  thousand  one  hun- 
dred  and  thirty-eight  dollars  and  sixty-one  cents,  which  he 
owed  his  mother ;  for  the  recovery  of  which  she  had  instituted 
a  suit  against  him,  and  of  other  sums  advanced  him,  a  particular 
account  of  which  had  not  been  kept,  and  of  the  further  sum  of 
five  dollars.  At  the  time  of  the  sale  of  Wallach,  the  defendant 
gave  public  notice  of  her  title  to  the  premises,  and  she  publicly 
claimed  the  same  as  her  absolute  right.  The  defendant  further 
gave  evidence  at  the  trial,  to  prove  that  at  the  time  of  the  exe- 
cution of  the  deed  by  Barry  to  Wallach,  he,  Barry,  was  an  m- 
fant  under  twenty-one  years  of  age ;  and  at  the  time  of  the  ex- 
ecution of  the  deed  to  the  defendant,  be  was  of  the  full  age  of 
twenty-one  years. 

Upon  this  state  of  the  evidence,  the  counsel  for  the  defend- 
ant prayed  the  court  to  instruct  the  jury,  that  if  upon  the  whole 
evidence  given  as  aforesaid  to  the  jury,  they  should  believe  the 
facts  to  be  as  stated  as  aforesaid,  then  the  deed  from  the  said 
Wallaeh  to  the  plaintiffs,  did  not  convey  to  the  plaintifis  any 
title,  which  would  enable  them  to  sustain  the  action.  This  in- 
struction the  court  gave ;  and  this  constitutes  the  exception  now 
relied  on  by  the  plaintiff  in  error  in  his  first  bill  of  exceptions. 

Some  criticism  has  been  made  upon  the  language,  in  whicb 
this  instruction  is  couc)ied.  But,  in  substance,  it  raises  the 
question,  which  has  been  so  fully  argued  at  the  bar,  as  to  the 
validity  of  the  plaintiffs'  title  to  recover ;  if  Barry-  was  an  infant 
at  the  time  of  the  execution  of  his  deed  to  Wallach.  If  that 
deed  was  originally  void,  by  reason  of  Bany's  infancy,  then 
the  plaintiff,  who  must  recover  upon  the  strength  of  his  own 
title,  fails  in  that  title.  Ifj  on  the  other  hand,  that  deed  was 
voidable  only,  and  not  .void,  and  yet  it  has  been  avoided  by  the 
subsequent  conveyance  to  the  defendant  by  Barry ;  then  the 
same  conclusion  follows.  And  these,  accordingly,  are  the  con- 
siderations, which  are  presented  under  the  present  instmctien. 

In  regard  to  the  point,  whether  the  deed  of  lands  by  an  iir- 
fant  is  void  or  voidable  at  the  common  law,  no  inconsiderable 
diversity  of  opinion  is  to  be  found  in  the  audiorities.    Thai 
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x>me  deeds  or  instruments  under  seal  of  an  infant  are  void,  and 
oOiers  voidable,  and  others  valid  and  absolutely  obligatory,  is 
nol  doubted.  Thus,  a  single  bill  under  seal  given  by  an  infant 
for  necessaries,  is  absolutely  binding  upon  him ;  a  bond  with  a 
f  enaky  (or  necessaries  is  void,  as  apparently  to  his  prejudice ; 
and  a  lease  reserving  rent  is  voidable  only.(a)  The  difficulty 
is  in  ascertaining  the  true  principle,  upon  which  these  dlstinc* 
lions  depend.  Lord  Mansfield,  in  Zouch  v.  Parsons,  (3  Burr. 
1804,)  said,  that  it  was  not  settled,  what  is  the  true  ground  upon 
which  an  infant's  deed  is  voidable  only;  whether  the  solemnity 
of  the  instrument  is  sufficient,  or  it  depends  upon  the  semblance 
of  benefit  from  the  matter  of  the  deed  upon  the  face  of  it. 
Lord  Mansfield,  upon  a  full  examination  of  the  authorities  on 
this  occasion,  6ame  to  the  conclusion  (in  which  the  other 
judges  of  the  court  of  King's  bench  concurred)  that  it  was  the 
solemnity  of  the  instrument,  and  delivery  by  the  infant  him- 
self, and  not  the  semblance  of  benefit  to  him,  that  constituted 
the  true  line  of  distinction  between  void  and  voidable  deeds  of 
the  infant.  But  he  admitted,  that  there  were  respectable  say- 
ings the  other  way.  The  point  was  held  by  the  court  not  neces- 
sary to  the  determination  of  that  case ;  because  in  that  case  the 
circumstances  showed,  that  there  was  a  semblknce  of  benefit 
sufficient  to  make  the  deed  voidable  only,  upon  the  matter  of 
the  conveyance.  There  can  be  little  doubt,  that  the  decision  in 
Zouch  V.  Parsons  was  perfectly  correct ;  for  it  was  the  case  of 
an  infant  mortgagee,  releasing  by  a'  lease  and  release  his  title 
to  the  premises,  upon  (he  payment  of  the  mortgage  money  by  a 
second  mortgagee,  with  the  consent  of  the  mortgagor.  It 
was  precisely  such  an  act  as  the  infant  was  bound  to  do  ;  and 
would  have  been  compelled  to  do  by  a  court  of  equity,  as  a 
trustee  of  the  mortgagor.  And  certainly  it  was  for  his  interest 
to  do^  what  a  court  of  equity  would  by  a  suit  have  compelled 
him  todo.(fr) 

Upon  this  occasion.  Lord  Mansfield  and  the  court  approved  T>f 

(a)  See  Rnssell  ▼.  Lee,  1  Lev.  86;  Fisher  v.  Mowbray,  8  East.  R.  330;  Baylis 
V.  Dineley,  3  M.  &  Selw.  4*70.  Co.  Litt.  172.  a. 

(6)    See V.  Handcock,  17  Yes.  383.  1  Fonbl.  Eq.  B.  L  ch.  '2.  8.  5.  and 

Notes.  Co.  Litt  172.  (a.)  Com.  Dig.  Infant,  B.  5. 
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the  law  as  laid  down  bj  Perkins,.  (Sect.  12,)  that  <<all  such  gifts, 
grantSi  or  deeds  made  bj  infants,  which  do  not  take  effect  by 
delivcrj  of  his  hand  are  void.  But  all  gifts,  grants,  or  deeds 
made  bj  infants  by  matter  of  deed  or  in  writing,  which  do  take 
effect  by  delivery  of  his  hand  are  voidable  by  himself,  by  his 
heirs,  and  by  those  who  have  his  estate."  And  in  Lord  Mans- 
field's view,  the  words  *^  which  do  take  effect,^'  are  an  essen- 
tial part  of  the  definition ;  and  exclude  letters  of  attorney,  or 
deeds,  which  delegate  a  mere  power  and  convey  no  interest.(a) 
So  that,  accoMing  to  Lord  Mansfield's  opinion,  there  is  no  differ- 
ence between  a  feoffment  and  any  deeds  which  convey  an  in- 
terest. In  each  case,  if  the  infant  makes  no  feoffment  or  de- 
livers no  deed  in  person,  it  takes  effect  by  such  delivery  of  his 
hand,  and  is  voidable  only.  But  if  either  be  done  by  a  letter  of 
attorney  from  the  infant,  it  is  Void,  for  it  does  not  take  effect  by 
a  delivery  of  his  hand. 

There  are  other  authorities,  however,  which  are  at  variance 
with  this  doctrine  of  Lord  Mansfield,  and  which  put  a  different 
interpretation  upon  the  language  of  Perkins.  According  to  the 
latter,  the  semblance  of  benefit  to  the  infant  or  not,  is  the  true 
ground  of  holding  his  deed  voidable  or  void.  That  it  makes  no 
difference,  whether  the  deed  be  delivered  by  his  own  hand  or 
not ;  but  whether  it  be  for  his  benefit  or  not.  If  the  former, 
then  it  is  voidable ;  if  the  latter,  then  it  is  void.  And  that  Per- 
kins, in  the  passage  above  stated,  in  speaking  of  gifts  and  grants 
taking  effect  by  the  delivery  of  the  infant's  hand,  did  not  refer 
to  the  delivery  of  the  deed,  but  to  the  delivery  of  the  thing 
granted ;  as,  for  instance,  in  the  case  of  a  feoffment  to  a  delivery 
of  seisin  by  the  infant  personally ;  and  in  case  of  chattels,  by  a 
delivery  of  the  same  by  his  own  hand.  This  is  the  sense  in 
which  the  doctrine  of  Perkins  is  laid  down  in  Sheppard's  Touch- 
stone, 232.  Of  this  latter  opinion^,  also,  are  seme  other  highly 
respectable  text  writers  ;(b)  and,  perhaps,  the  weight  of  author- 

(a)  See  ^sunders  v.  Mann,  I  H.  Black,  75. 

(6)  See  PrcBion  on  Conveyancing,  248  to  250;  Com.  Dig.  Enfant,  c.  3;  Shep. 
Touch.  332,  and  Acherly'a  note;  Bac.  Abridg.  Infancy.  I.  3;  English  Law  Jounud 
for  1804,  p.  145;  8  Amer.  Jurist,  337.  But  see  1  Powell  on  Mortg.  by  Corentry, 
note  to  p.  306  i  Zouch  v.  Parsons,  1  W-  Black.  575;  EUsley's  notes,  (A)  and  (r); 
Co.  Litt.  5^  6,  Harg.  note,  331 ;  Holmes  v.  Blogg.  8  Taunt.  50b ;  1  Fonbl.  Eq.  b. 
1.  ch.  U.  9.  3,  and  notes  (y)  (r)  (a)  (6.) 
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ily,  antecedent  to  the  decirion  in  Zouch  v.  Parsons,  inclined  in 
tke  same  way,  Lord  Chief  Jastiee  Eyre,  in  Keane  y.  Boycott, 
(8  Hen.  Black.  615,)  alluded  to  this  distinction  in  the  following 
terms.  After  having  corrected  the  generality  of  some  expressions 
in  Litt.  8.  259,  he  added :  *^  We  have  seen  that  some  contracts 
of  in&nts,  even  by  deed,  shall  bind  them ;  some  are  merely 
void,  namely,  such  as  the  court  can  pronounce  to  be  to  their  pre- 
judice ;  others,  and  the  most  numerous  class,  of  a  more  uncer« 
tain  nature  as  to  benefit  or  prejudice,  are  voidable  only ;  and  it 
is  in  the  election  of  the  infant  to  affirm  them  or  not.  In  Roll. 
Abridg.  title  Enfants,(l  Roll.  Abridg.  728,)  and  in  Com.  Dig. 
under  the  same  title,  instances  are  put  of  the  three  different 
kinds,  of  good,  void,  and  voidable  contracts.  Where  the  con* 
tract  is  by  deed,  and  not  apparently  to  the  prejudice  of  the  infant, 
Comyns  states  it  as  a  rule,  that  the  infant  cannot  plead  non  est 
factum,  but  must  plead  his  infancy.  It  is  his  deed;  but  this 
is  a  mode  of  disaffirming  it.  He,  indeed,  states  the  rule  gene- 
rally ;  but  I  limit  it  to  that  case,  in  order  to  reconcile  the  doc- 
trine of  void  and  voidable  contracts.'^  A  doctrine  of  tlie  same 
sort  was  held  by  the  court  in  Thompson  v.  Leach,  3  Mod.  310; 
in  Fisher  v.  Mowbray,  8  East  330;  and  Baylis  v.  Dineley, 
3  M.  &  Selw.  477.  In  the  two  last  cases,  the  court  held,  that  an 
infant  cannot  bind  himself  in  a  bond  with  a  penalty,  and  espe- 
cially to  pay  interest.  In  the  case  of  Baylis  v.  Dineley,  Lord 
EUenborough  said :  ^^  In  the  case  of  the  infant  lessor,  that 
being  a  lease,  rendering  rent,  imported  on  the  face  of  it  a  benefit 
to  the  infant ;  and  his  accepting  the  rent  at  full  age  was  con- 
clusive that  it  was  for  his  benefit.  But  how  do  these  authorities 
affect  a  case,  like  the  present,  where  it  is  clear  upon  the  face  of 
the  instrument  that  it  is  to  the  prejudice  of  the  infant,  for  it  is  an 
obligation  with  a  penalty,  and  for  the  payment  of  interest  ?  Is 
there  any  authority  to  show,  that  if,  upon  looking  to  the  instru- 
ment, the  court  can  clearly  pronounce,  that  it  is  to  the  infant's 
prejudice,  they  will,  nevertheless,  suffer  it  to  be  set  up  by  matter 
ex  post  facto  after  full  age  ?"  And  then,  after  commenting  on 
Keane  v.  Baycott,  and  Fisher  v.  Mowbray,  he  added :  "  In 
Zouch  V.  Parsons,  where  this  subject  was  much  considered,  I 
find  nothing,  which  tends  to  show,  that  an  infant  may  bind  himself 
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to  his  prejudice.  It  is  the  privilege  of  the  infant,  that  he  shall 
not ;  and  we  should  be  breaking  down  the  protection,  wh'ieh  the 
law  has  cast  around  him,  if  we  were  to  give  effect  to  a  confir- 
mation by  parol  of  a  deed,  like  this,  made  during  his  infancy." 

It  is  apparent,  then,  upon  the  English  authorities,  that  how- 
ever true  it  may  be,  that  an  infant  may  so  far  bind  himself  by 
deed  in  certain  cases,  as  that  in  consequence  of  the  solemnity  of 
the  instrument  it  is  voidable  only,  and  not  void ;  yet  that  the 
instrument,  however  solemn,  is  held  to  be  void,  if  upon  its  face 
it  is  apparent,  that  it  is  to  the  prejudice  of  the  infant.  This  dis- 
tinction, if  admitted,  would  go  far  to  reconcile  all  the  cases ;  for 
it  would  decide,  that  a  deed  by  virtue  of  its  solemnity  should  be 
voidable  only,  unless  it  appeared  on  its  face  to  be  to  his  preju- 
dice, in  which  case  it  would  be  void,  (a) 

The  same  question  has  undergone  no  inconsiderable  discussion 
in  the  American  courts'.  In  Oliver  v.  Hendlet,  13  Mass.  Rep. 
239,  the  court  seemed  to  think  th^  true  rule  to  be,  that  those  acts 
of  an  infant  are  void,  which  not  only  apparently  but  necessarily 
operate  to  his  prejudice.  In  Whitney  v.  Dutch,  14  Mass.  Rep. 
462,  the  same  court  said,  that  whenever  the  act  done  may  be  for 
the  benefit  of  the  infant,  it  shall  not  be  considered  void ;  but  that 
he  shall  have  his  election,  when  he  comes  of  age,  to  affirm  or 
avoid  it.  And  they  added,  that  this  was  the  only  clear  and  def- 
inite proposition,  which  can  be  extracted  from  the  authorities.  (6) 
In  Conroe  v.  Birdsall,  1  John.  Gas.  127,  the  court  approved  of 
the  doctrine  of  Perkins,  §  12,  as  it  was  interpreted  and  adopted 
in  Zouch  v.  Parsons ;  and  in  the  late  case  of  Roof  v.  Stafford, 
7  Cowen's  Rep.  180,  181,  the  same  doctrine  was  fully  recog- 
nised. But  in  an  intermediate  case,  Jackson  v.  Burchin,  14  John. 
Rep.  126,  the  court  doubted,  whether  a  bargain  and  sale  of  lands 
by  an  infant  was  a  valid  deed  to  pass  the  land,  as  it  would  make 
him  stand  seised  to  the  use  of  another.  And  that  doubt  was  well 
warranted  by  what  is  laid  down  in  2  Inst.  673,  where  it  is  said^ 
that  if  an  infant  bargain  and  sell  lands,  which  are  in  the  realty^ 
by  deed  indented  and  enrolled,  he  may  avoid  it  when  he  will, 
for  the  deed  was  of  no  effect  to  raise  a  use. 

(a)  'Soct  Bac.  Abridff.  Infancy  and  Age,  I.  3.,  I.  7. 

lb)  See  Boston  Bank  ▼.  Chamberlain,  15  Masa.  Rep.  220. 
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The  result  of  the  American  decisions  has  been  correcilj  stated 
hj  Mr.  Chancellor  Kent,  in  his  learned  Commentaries,  (S  Com. 
Lect.  31,)  to  be,  that  they  are  in  favor  of  construing  the  acts  and 
contracts  of  fnfants  generally  to  be  voidable  only,  and  not  void, 
and  subject  to  their  election,  when  they  become  of  age,  either 
to  afl&rm  or  disallow  them ;  and  that  the  doctrine  of  Zouch  v. 
Parsons  has  been  recognised  and  adopted  as  law.  It  may  be 
added,  that  they  seem  generallj  to  hold,  that  the  deed  of  an  in- 
fant conveying  lands  is  voidable  only,  and  not  void ;  unless,  per- 
haps, the  deed  should  manifestly  appear  on  the  face  of  it  to  be 
to'  the  prejudice  of  the  infant ;  and  this  upon  the  nature  and 
solemnity,  as  well  as  the  operation  of  the  instrument. 

It  is  not,  however,  necessary  for  us  in  this  case  to  diecide 
whether  the  present  deed,  either  from  its  being  a  deed  of  bar- 
gain and  sale,  or  from  its  nature,  as  creating  a  trust  for  a  sale  of 
the  estate,  or  from  the  other  circumstances  of  the  case,  is  to  be 
deemed  void,  or  voidable  only.  For  if  it  be  voidable  only,  and 
has  been  avoided  by  the  infant,  then  the<same  result  will  follow, 
that  the  plaintiff's  title  is  gone. 

Let  us,  then,  proceed  to  the  consideration  of  Ihe  other  point, 
whether,  supposing  the  deed  to  Wallach  to  be  voidable  onjy,  it 
has  been  avoided  by  the  subsequent  deed  of  Barry  to  Mrs.  More- 
land.  There  is  no  doubt,  that  an  infant  may  avoid  his  act,  deed, 
or  contract,  by  different  means,  according  to  the  nature  of  the 
act,  and  the  circumstances  of  the  case.  He  may  sometimes 
avoid  it  by  matter  in  pais,  as  in  case  of  a  feoffment  by  an  entry, 
if  his  entry  is  not  tolled ;  sometimes  by  plea,  as  when  he  is  sued 
upon  his  bond  or  other  contract ;  sometimes  by  suit,  as  when  he 
disaffirms  a  contract  made  for  the  sale  of  his  chattels,  and  sues 
for  the  chatteb ;  sometimes  by  a  writ  of  error,  as  when  he  has 
levied  a  fine  during  his  nonage ;  sometimes  by  a  writ  of  audita 
querela,  as  when  he  has  acknowledged  a  recognizance  or  statute 
staple  or  merchant ;( a  j  sometimes,  as  in  the  case  of  an  alienation 
ofhis  estate  during  his  nonage  by  a  writ  of  entry,  dum  suit  infra 
»tatem,  after  his  arrival  of  age.  The  general  result  seems  to 
be  that  where  the  act  of  the  infant  is  by  matter  of  record,  he 

(a)  See  Com.  Dig.  Eniknt,  B.  1,  3,  C.  8,3,  4,  6,  8, 9. 11 ;  8  liut.  TO;  8  Kent 
Comm.  eect.  31 ;  Bac.  Abiidg.  In&acj  umI  Agr,  I.  S,  1.  7. 
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must  avoid  it  by  some  act  of  record,  (as  for  instance,  by  a  writ  of 
error,  or  an  audita  querela)  during  his  minority.  But  if  the  act  of 
the  infant  is  a  matter  in  pais,  it  may  be  avoided  by  an  act  in  pais 
of  equal  solemnity  or  notoriety ;  and  this,  according  to  some  au- 
thorities, either  during  his  nonage  or  afterwards ;  and  according 
to  others,  at  all  events,  after  his  arrival  of  age. (a)  In  Co.  Litt. 
380,  b.,  it  is  said,  ^^  Herein  a  diversity  is  to  be  observed  between 
matters  of  record  done  or  suffered  by  an  infant,  and  matters  in 
fait ;  for  matters  in  fait  he  shall  avoid  either  within  age  or  at 
full  age,  as  hath  been  said ;  but  matters  of  record,  as  statutes, 
merchants,  and  of  the  staple,  recognizances  acknowledged  by  him^ 
or  a  fine  levied  by  him,  recovery  against  him,  &c.  must  be  avoid- 
ed by  him,  viz.  statutes,  &c.  by  audita  querela ;  and  the  fine  and 
recovery  by  a  writ  of  error  during  his  minority,  and  the  like.'' 
In  short,  the  nature  of  the  original  act  or  conveyance  generally 
governs,  as  to  the  nature  of  the  act  required  to  be  done  in  the 
disaffirmance  of  it.  If  the  latter  be  of  as  high  and  solemn  a  na- 
ture as  the  former,  it  amounts  to  a  valid  avoidance  of  it.  We  do 
not  mean  to  say,  that  in  all  cases  the  act  of  disaffirmance  should 
be  of  the  same,  or  of  as  high  and  solemn  a  nature  as  the  original 
act ;  for  a  deed  may  be  avoided  by  a  plea.  But  we  mean  only 
to  say,  that  if  the  act  of  disaffirmance  be  of  as  high  and  solemn 
a  nature,  there  is  no  ground  to  impeach  its  sufficiency.  Lord  El- 
lenborough  iii  Baylis  v.  Dineley,  (3  Maule  and  Selw.  481,  482,( 
held  a  parol  confirmation  of  a  bond  given  by  an  infant  after  he 
came  of  age  to  be  invalid ;  insisting  that  it  should  be  by  something 
amounting  to  an  estoppel  in  law,  of  as  high  authority  as  the  deed 
itself ;  but  that  the  same  deed  might  be  avoided  by  the  plea  of 
infancy.  There  are  cases,  however,  in  which  a  confirmation 
may  be  good  without  being  by  deed  ;  as  in  case  of  a  lease  by  an 
infant,  and  his  receiving  rent  after  he  came  of  age. (ft.) 

The  question  then  is,  whether,  in  the  present  case,  the  deed 
to  Mrs.  Moreland,  being  of  as  high  and  solemn  a  nature  as  the 
original  deed  to  Wallach  ;  is  not  a  valid  disaffirmance  of  it.  We 
think  it  is.     If  it  was  a  voidable  conveyance  which  had  nassed 

V 

(a)  See  Bac.  Abridg.  Infancy  and  Age,  I.  3, 1.  5,  I.  7 ;  Zouch  v.  Panoni,  3  Barr. 
1794 ;  Roof  V.  Staffoid,  7  Cowen  R.  179, 183 ;  Com.  Dig.  Enfiuit,  C.  9,  C.  4,  C.  11. 
(6)  See  Bac.  Abridg.  In&ncy  and  Age,  1. 6. 
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die  seisin  and  possession  to  Wallach,  and  he  had  remained  in 
possession,  it  might,  like  a  feoffment,  have  been  avoided  by  an 
entry  by  an  infant  after  he  came  of  age.(a)  But  in  point  of  fact 
Barry  remained  in  possession;  and  therefore  he  could  not  enter 
upon  himself.  And  when  he  conveyed  to  Mrs.  Moreland,  being 
in  possession,  he  must  be  deemed  to  assert  his  original  interest 
in  the  land,  and  to  pass  it  in  the  same  manner  as  if  he  had  enter- 
ed upon  the  land  and  deliviered  the  deed  thereon,  if  the  same 
had  been  in  an  adverse  possession. 

The  cases  of  Jackson  v.  Carpenter  (11  John.  R.  539,)  and 
Jackson  V.  Burchin  (14  John.  R.  124,)  are  directly  in  point, 
and  proceed  upon  principles,  which  are  in  perfect  coincidence 
with  the  common  law,  and  are  entirely  satisfactory.  Indeed, 
they  go  farther  than  the  circumstances  of  the  present  case  re- 
quire ;  for  they  dispense  With  an  entry  where  the  possession  was 
out  of  the  party  when  he  made  the  second  deed.  In  Jackson  v. 
Burchin  the  court  Said,  that  it  would  seem  not  oply  upon  princi- 
ple but  authority,  that  the  infant  can  manifest  his  dissent  in  the 
same  way  and  manner  by  which  he  first  assented  to  convey.  If 
he  has  given  livery  of  seisin,  he  must  do  an  act  of  equal  notoriety 
to  disaffirm  the  first  act ;  he  must  enter  on  the  land  and  make 
known  his  dissent.  If  he  has  conveyed  by  bargain  and  sale, 
then  a  second  deed  of  bargain  and  sale  will  be  equally  solemn 
and  notorious  in  disaffirmance  of  the  first.(fr)  We  know  of  no 
authority  or  principle,  which  contradicts  this  doctrine.  It  seems 
founded  in  good  sense,  and  follows  out  the  principle  of  notoriety 
of  disaffirmance  in  the  case  of  a  feoffment  by  an  entry ;  that  is,  by 
an  act  of  equal  notoriety  and  solemnity  with  the  original  act. 
The  case  of  Frost  v.  Wolverton,  ( 1  Strange  94,)  seems  to  have 
proceeded  on  this  principle. 

Upon  these  grounds  we  are  of  opinion,  that  the  deed  of  Barry 
to  Mrs.  Moreland  was  a  complete  disaffirmance  and  avoidance  of 
his  prior  deed  to  Wallach ;  and  consequently,  the  instruction  giv- 
en by  the  circuit  court  was  unexceptionable.     To  give  effect  to 

(a)  See  InhaMUnU  of  Worcecter  v.  Eaton,  13  Mass.  R.  375;  Whitney  v.  Dutch, 
14  Mass.  R.  462. 
(6)  See  the  same  point,  2  Kent.  Comm.  cect.  31. 
VOL.  X. — K 
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such  disaffirmadee,  it  was  not  necessary,  that  the  infant  should 
first  place  the  other  party  in  statu  quo. 

The  second  bill  of  exceptions,  taken  by  the  plaintiff,  turns 
upon  the  instructions  asked  upon  the  evidence  stated  therein, 
and  scarcely  admits  of  abbreviation.     It  is  as  follows : 

^^  The  plaintiff,  further  to  maintain  and  prove  the  issue  on  his 
side,  then  gave  in  evidence,  by  competent  witnesses,  facts  tend- 
ing to  prove  that  the  said  Richard  N.  Barry  had  attained  the  full 
age  of  twenty-one  years  on  the  fourteenth  day  of  September 
1831 ;  and  that  in  the  month  of  November  1831,  the  said  de- 
fendant, who  was  the  mother  of  the  said  Richard,  did  assort  and 
declare  that  said  Richard  was  born  on  the  fourteenth  day  of 
September  1810;  and  that  she  did  assert  to  Dr.  Mc Williams,  a 
competent  and  credible  witness,  who  deposed  to  said  facts,  and 
who  was  the  accoucheur  attending  on  her  at  the  period  of  the 
birth  of  her  said  son,  that  such  birth  actually  occurred  on  the 
said  fourteenth  of  September  1810,  and  applied  to  said  Dr. 
McWilliams  to  give  a  certificate  and  deposition  that  the  said  day 
was  the  true  date  of  the  birth ;  and  thereupon  the  counsel  for 
the  plaintiff  requested  the  court  to  instruct  the  jury — 

^^  1 .  That,  if  the  said  jury  shall  believe,  from  the  said  evidence, 
that  the  said  Richard  N.  Barry  was  of  full  age,  and  above  the 
agQ  of  twenty -one  years,  at  the  time  of  the  execution  of  said 
deed  to  said  Wallach,  or  if  the  defendant  shall  have  failed  to 
satisfy  the  juQ'  from  the  evidence  that  said  Barry  was,  at  the 
said  date,  an  infant  under  twenty-one  years,  that  then  the  plain- 
tiff is  entitled  to  recover. 

"  2.  Or  if  the  jury  shall  believe,  from  the  said  evidence,  that  if 
said  Richard  was  under  age  at  the  time  of  the  execution  of  said 
deed,  that  he  did,  after  his  arrival  at  age,  voluntarily  and  delib- 
erately recognise  the  same  as  an  actual  .conveyance  of  his  right, 
or  during  a  period  of  several  months  acquiesce  in  the  same  with- 
out^ objection,  that  then  the  said  deed  cannot  now  be  impeached 
on  account  of  the  minority  of  the  grantor. 

^«  3.  That  the  said  deed  from  the  said  Richard  N.  Barry  to  the 
defendant,  being  made  to  her  with'  full  notice  of  said  previous 
deed  to  said  Wallach,  and  including  other  and  valuable  property, 
is  not  so  inconsistent  with  said  first  deed  as  to  amount  to  a  dii- 
affirmahce  of  the  same. 
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"  4.  Thaty  from  the  relative  position  of  the  parties  to  said  deed 
to  defendant,  at  and  previous  to  its  execution,  and  from  the  cir- 
cumstances attending  it,  the  jury  may  infer  that  the  same  was 
fraudulent  and  void. 

^^  5.  That  if  the  lessors  of  plaintiff  were  induced,  by  the  acts 
and  declarations  of  said  defendant,  to  give  a  full  consideration 
for  said  deed  to  Wallach,  and  to  accept  said  deed  as  a  full  and 
only  security  for  the  debt  bona  fide  due  to  them,  and  property 
bona  fide  advanced  by  them,  and  to  believe  that  the  said  secu- 
rity was  valid  and  effective,  that  then  it  is  n6t  competent  for  said 
defendant  in  this  action  to  question  or  deny  the  title  of  said 
plaintiff  under  said  deed,  whether  the  Baid  acts  and  dedarationf 
were  made  fraudulently,  and  for  the  purpose  of  practising  de- 
ce).tion,  or  whether  said  defendant,  from  any  cause,  wilfully 
misrepresented  the  trath. 

^^  Whereupon,  the  court  gave  the  first  of  the  said  instructions  so 
prayed  m  aforesaid j  and  refused  to  give  the  others. 

^^  To  which  refusal  the  counsel  for  the  plaintiff  excepted.'^ 

Ilie  first  instructioQ,  being  given  by  the  court,  is  of  course  ex- 
cluded irom  our  consideration  on  the  present  writ  of  error.  The 
second  instruction  is  objectionable  on  several  accounts.  In  the 
first  place,  it  assumes,  as  matter  of  law,  that  a  voluntary  and  de- 
liberate recognition  by  a  person  after  his  arrival  at  age,  of  an 
actual  conveyance  of  his  right  during  his  non-age,  amounts  to  a 
confirmation  of  such  conveyance.  In  the  next  place,  that  a  mere 
acquiescence  in  the  same  conveyance,  without  objection,  for 
several  months  after  his  arrival  at  age,  is  also  a  confirmation  of 
it.  In  ooi  judgment,  neither  proposition  is  maintainable.  The 
mere  recognition  of  the  fac  that  a  conveyance  has' been  made, 
is  not,  per  se,  proof  of  a  confirmation  of  it.  Lord  Elienborough, 
in  Baylis  v.  Dtneley  (3  M.  &  Selw.  482,)  was  of  opinion,  that 
an  act  of  as  high  a  solemnity  as  the  original  act  was  necessary 
to  a  confirmation.  ^^  We  cannot  (said  he) surrender  the  interests 
of  the  infant  into  such  hands  as  he  may  chance  to  get.  It  ap- 
pears to  me,  that  we  should  be  doing  so' in  this  case,  (that  of  a 
deed,)  unless  wc  required  the  act  after  full  age  to  be  of  as  great 
a  solemnity  as  the  original  instrument."  Without  undertaking 
to  apply  this  doctrine  to  its  full  extent,  and  admitting  that  acts 
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in  pais  may  amount  to  a  confirmation  of  a  deed,  still  we  are  of 
opinion,  that  these  acts  should  be  of  such  a  solemn  and  unequivo* 
cal  nature  as  to  establish  a  clear  intention  to  confirm  the  deed,  af- 
ter a  full  knowledge,  that  it  was  voidable,  (a)  A  fortiori^  mere 
acquiescence,  uncoupled  with  anj  acts  demonstrative  of  an  intent 
to  confirm  it,  would  be  insufficient  for  the  purpose.  In  Jackson 
V.  Carpenter,  (11  Johns.  R.542,  543,)  the  court  held,  that  an  ac- 
quiescence by  the  grantor  in  a  conveyance  made  during  his  infan- 
cy, for  eleven  years  after  he  came  of  age,  did  not  amount  to  a 
confirmation  of  that  conveyance ;  that  some  positive  act  was 
necessary,  evincing  his  assent  to  the  conveyance.  In  Austin  v. 
Patton,  (11  Serg.  &  Rawle.  311,)  the  court  held,  that  to  consti- 
tute a  confirmation  of  a  conveyance  or  contract  by  an  infant,  af- 
ter he  arrives  of  age,  there  must  be  some  distinct  act,  by  which 
he  either  receives  a  benefit  from  the  contract  after  he  arrives  at 
age,  or  does  some  act  of  express  ratification.  There  is  much 
good  sense  in  these  decisions,  and  they  are  indispensable  to  a 
just  support  of  the  rights  of  infants  according  to  the  common  law. 
Besides  ;  in  the  present  case,  as  Barry  was  in  possession  of  the 
premises  during  the  whole  period  until  the  execution  of  bis 
deed  to  Mrs.  Moreland,  there  was  no  evidence  to  justify  the 
jury  in  drawing  any  inference  of  any  intentional  acquiescence 
in  the  validity  of  the  deed  to  Wallach. 

The  third  instruction  is,  for  the  reasons  already  stated,  un- 
maintainable. The  deed  to  Mrs.  Moreland  contains  a  convey- 
ance of  the  very  land  in  controversy,  with  a  warranty  of  the 
title  against  all  persons  claiming  under  him,  (Barry,)  and  a  cove- 
nant, that  he  had  good  right  and  title  to  convey  the  same  and, 
therefore,  is  a  positive  disaffirmance  of  the  former  deed. 

The  fourth  instruction  proceeds  upon  the  supposition,  that  if 
the  deed  to  Mrs.  Moreland  was  fraudulent  betwe  n  the  parties  to 
it,  it  was  utterly  void,  and  not  merely  voidable.  But  it  is  clear, 
that  between  the  parties  it  would  be  binding,  und  available ; 
however,  as  to  the  persons  whom  it  was  intended  to  defraud,  it 
might  be  voidable.  Even,  if  it  was  made  for  the  very  purpose 
of  defeating  the  conveyance  to  Wallach,  and  was  a  mere  coei- 

(a)  See  Bostou  Baiik  v.  ChamberliDi  15  Masi .  Rep.22U. 
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trivance  for  this  purpose,  it  was  still  an  act  competent  to  be  done 
bj  Barry,  and  amounted  to  a  disaffirmance  of  the  conveyance  to 
Wallach.  In  many  cases,  the  disaffirmance  of  a  deed  made  dur- 
ing infancy,  is  a  fraud  upon  the  other  party.  But  this  has  never 
been  held  sufficient  to  avoid  the  disaffirmance,  for  it  would  oth- 
erwise take  away  the  very  protection,  which  the  law  intend?  to 
throw  round  him  to  guard  him  from  the  effects  of  his  folly,  rash- 
ness, and  misconduct.  In  Saunderson  v.  Marr,  (1  H.  Bl.  75,) 
it  was  held,  that  a  warrant  of  attorney,  given  by  an  infant,  al- 
though there  appeared  circumstances  of  fraud  on  his  part,  was 
utterly  void,  even  though  the  application  was  made  to  the  equity 
side  of  the  court,  to  set  aside  a  judgment  founded  on  it.  So,  in 
Conroe  v.  Birdsall,  (1  John.  Cas.  127,)  a  bond  made  by  an  in- 
fant, who  declared  at  the  time,  that  he  was  of  age,  was  held  void, 
notwithstanding  his  fraudulent  declaration ;  for  the  court  said  that 
a  different  decision  would  endanger  all  the  rights  of  infants.  A 
similar  doctrine  was  held  by  the  court  in  Austin  v.  Patton,  ( 1 1 
Serg.  &  Rawle.  309,  310.)  Indeed,  the  same  doctrine  is  to  be 
found  affirmed  more  than  a  century  and  a  half  ago,  in  Johnson 
V.  Pie,  (1  Lev.  169;  S.  C.  1  Sid.  258;  1  Kebb.  995,  913.  (a) 
But  what  are  the  facts,  on  which  the  instruction  relies  as 
proof  of  the  deed  to  Mrs.  Moreland  being  fraudulent  and  void  ? 
They  are  ^^  the  relative  positions  of  the  parties  to  said  deed,  at 
and  previous  to  its  execution :"  that  is  to  say,  the  relation  of 
mother  and  son ;  and  the  fact  that  she  had  then  instituted  a  suit 
against  him,  and  arrested  him,  and  held  him  to  bail,  as  stated  in 
the  evidence  ;  and  ^^  from  the  circumstances  attending  the  exe- 
cution of  it;"  that  is  to  say,  that  Mrs.  Moreland  was  informed 
by  Barry,  before  his  deed  to  her,  that  he  had  so  conveyed  the 
said  property  to  Wallach,  and  that  subsequently,  and  with  such 
knowledge,  she  prevailed  on  Barry  to  execute  to  her  the  same 
conveyance.  Now,  certainly,  these  facts,  alone,  could  not  justly 
authorize  a  conclusion,  that  the  conveyance  to  Mrs.  Moreland 
was  fraudulent  and  void  ;  for  she  might  be  a  bona  fide  creditor 
of  her  son.  And  the  consideration  averred  in  that  conveyance 
showed  her  to  be  a  creditor,  if  it  was  truly  stated,  (and  there 

(a)  See  Bac.  Abridg.  Infancy  and  A^c.  H.  2  Kent.  Coinmrnt.  X<oct.  31. 
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was  no  evidence  to  contradict  it ;)  and  if  she  was  a  creditor,  then 
she  had  a  legal  right  to  sue  her  son,  and  there  was  no  fraud  in 
prevailing  on  him  to  give  a  deed  to  satisfy  that  debt.  It  is  pro- 
bable, that  the  instruction  was  designed  to  cover  all  the  other 
facts  stated  in  the  bill  of  exceptions,  though  in  ita  actual  terms 
it  does  not  seem  to  compi^hend  them.  But,  if  it  did,  we  are 
of  opinion,  that  the  jury  would  not  have  been  justified  in  infer- 
ring, that  the  deed  was  fraudulent  and  void.  In  the  first  place, 
the  proceedings  in  the  orphans'  court  may,  for  aught  that  ap- 
pears, have  been  in  good  faith ;  .find  under  an  innocent  mistake 
of  a  year  of  the  actual  age  of  Barry^  la  the  next  place,  if  not 
so,  still  the  mother  and  the  son  were  not  estopped  in  any  other 
proceeding  to  set  up  the  nonage  of  Barry,  whatever  might  have 
been  the  case  as  to  the  parties  and  property  involved  in  that 
proceeding.  In  the  next,  place,  there  is  not  the  slighest  proof 
that  these  proceedings  had,  at  the  time,  any  reference  to,  or  in- 
tended operation  upon  the  subsequent  deed  made  to  WltUach ; 
or  that  Mrs.  Moreland  was  party  to,  or  assisted  in,  the  negotia- 
tions or  declarations  on  which  the  deed  to  Wallach  was  founded. 
Ceitainly,  without  some  proofs  of  this  sort,  it  would  be  going 
too  far  to  assert,  that  the  jury  might  infer,  that  the  deed  to  Mrs. 
Moreland  was  fraudulent.  Fraud  is  not  presumed  either  as  a 
matter  of  law  or  fact,  unless  under  circumstances  not  fairly  sus- 
ceptible of  any  other  interpretation. 

The  fifth  instruction  was  properly  refused  by  the  court,  for  the 
plain  reason  that  there  was  no  evidence  in  the  case  of  any  acts 
or  declarations  by  Mrs.  Moreland  to  the  effect  therein  stated. 
It  was,  therefore,  the  common  case  of  an  iostiuction  asked  upon 
a  mere  hypothetical  statement,  ultra  the  evidence. 

The  third  bill  of  exceptions  is  as  follows  : 

^^  The  court  having  refused  the  2d,  Sd,  4th,  and  5th  instruc- 
tions prayed  by  the  plaintiffs,  and  the  counsel,  in  opening  his 
case  to  the  jury,  contending  that  the  questions  presented  by 
the  said  instructions  were  open  to  the  consideration  of  the  jury, 
the  counsel  for  the  defendant  thereupon  prayed  the  court  to  in- 
struct the  jury  that,  if,  from  the  evidence  so  as  aforesaid  given 
to  the  jury,  and  stated  in  the  prayers  for  the  said  instructions, 
they  should  be  of  opinion,  that  the  said  Richard  was  under 
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th^  age  of  twenty-one  years  at  the  time  he  made  his  deed  as 
aforesaid  to  the  said  Richard  VVallach,  under  whom  the  plaintiffs 
claim  their  title  in  this  case,  and  that  at  the  time  he  made  his 
deefl  ^as  hereinbefore  mentioned  to  the  defendant,  he  was  of 
full  age,|that  such  last  mentioned  deed  was  a  disaffirmance  of 
his  preceding  deed  to  him  the  said  Richard  Wallach,  and  that 
ID  that  case  the  jury  ought  to  find  theiV  verdict  for  the  defend- 
ant, and  that  the  evidence  upon  which  the  2d,  3d,  4th,  and  5th 
instructions  were  prayed  by  the  plaintiff  as  aforesaid,  which 
evidence  is  set  forth  in  the  instructions  so  prayed,  is  not  compe- 
tenjl  in  law  to  authorize  the  jurjr'to  find  a  verdict  for  the  plain- 
tiff upon  any  of  the  grounds  or  for  any  of  the  reasons  iset  forth 
in  the  said  prayers,  or  to  authorize  them  to  find  a  verdict  for 
the  plaintiff,  if  they  should  be  of  opinion,  that  the  said  Richard 
Barry  was  under  the  age  of  twenty-one  years  at  the  time  he 
made  his  deed  as  aforesaid  to  the  said  Richard  Wallach. 

HWhich  instruction  the  court  gave  as  prayed,  and  the  counsel 
for  the  plaintiff  excepted  thereto.'' 

It  is  unnecessary  to  do  more  than  to  state,  that  the  bill  of  ex- 
ceptions is  completely  disposed  of  by  the  considerations  already 
mentioned.  It  contains  no  more  than  the  converse  of  the  pro- 
positions stated  in  the  second  bill  of  exceptions,  and  the  reas- 
sertion  of  the  instruction  given  by  the  court  in  the  first  bill  of 
exceptions. 

Upon  the  whole,  it  is  the  opinion  of  the  Court,  that  the  judg- 
ment of  the  circuit  court  ought  to  be  affirmed  with  costs. 
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Certain  casks  of  airup  of  aug&r-cane  were  imported  into  the  port  of  New  York,  and 
the  agent  of  the  importers  ofTered  to  enter  them,  and  bond  the  duties  at  the  rale  of 
fifteen  per  cent,  ad  valorem ;  but  the  collector,  acting  in  entire  good  fiith,  under 
instructions  of  the  secretary  of  the  treasury,  refused  to  allow  the  sirup  to  be  en- 
tered, unless  bonds  were  given  at  the  rate  of  three  cents  per  pound.  The  consignee 
refused  to  give  the  bonds  for  the  higher  duty,  and  the  sirup  remained  in  the  posses- 
sion of  the  collector  for  a  long  time,  by  which  its  value  was  greatly  deteriorated. 
On  the  trial  of  the  cause,  evidence  was  offered;  and  Dejected  by  the  court,  to  show 
that  the  importer  was  not  able  to  give  bonds  for  the  higher  duty }  but  this  inability 
wax  not  made  known  to  the  collector  at  the  time  they  offered  to  -make  the  entry. 
The  treasury  department  became  afterwards  satisfied  that  the  legal  rate  of  duties 
was  fifteen  per  cent,  ad  valorem,  and  on  the  payment  of  the- duty  at  that  rate,  the 
sirup  was  delivered  to  the  owner.  An  action  was  instituted  against  the  collector, 
to  recover  damages  for  the  loss  sustained  by  the  deterioration  of  the  airup,  and  a 
verdict,  in  conformity  with  the  charge  of  the  court,  was  given  for  nominal  damages 
only. 

The  circuit  court  properly  rejected  the  evidence  of  the  plaintiff's  inability  lo  give  the 
bond  demanded  by  the  collector.  The  &ct  of  inability  ought  to  have  been  made 
known  to  the  collector,  at  the  time  the  bond  was  required. 

The  secretary  of  the  treasury  is  bound  by  the  law ;  and  although  in  the  exercise  of 
his  discretion  he  may  adopt  necessary  forms  and  modes  of  giving  effect  to  the  law ; 
yet,  neither  he  nor  those  who  act  under  him,  can  dispense  with,  or  alter  any  of  its 
provisions.  It  would  be  a  most  dangerous  principle  to  establish,  that  the  acts  of  a 
ministerial  officer,  when  done  in  good  faith,  however  injurious  to  private  rights, 
and  unsupported  by  law,  should  afford  no  ground  for  legal  redress. 

Where  a  ministerial  ofiicer  acts  in  good  faith,  he  is  not  liable  to  exemplary  damages 
for  an  injury  done ;  but  he  can  claim  no  further  tfzcmption,  where  his  acts  are 
clearly  against  law, 

The  collector  has  a  right  to  hoU  possession  of  imported  goods  until  the  duties  are 
paid,  or  secured  to  be  paid,  as  the  law  requires.  But,  if  he  shall  retain  possession 
of  the  goods,  and  refuse  to  deliver  them  after  the  duties  shall  be  paid,  or  bond  given, 
or  tendered,  for  the  proper  rate  of  duties ;  he  is  liable  for  the  damages  which  may 
be  sustained  by  this  refusal. 

A  court  may  not  only  present  the  facts  proved,  in  their  charge  to  the  jury,  but  give 
their  opinion,  as  to  those  facts,  for  the  consideration  of  the  jury.  But,  as  the  jurors 
are  the  triers  of  facts,  such  an  expression  of  opinion  by  the  cdurt  should  be  so 
guarded  as  to  leave  the  jury  free  in  the  exercise  of  their  own  judgments.  They 
should  be  made  distinctly  to  understand,  that  the  instruction  was  not  given  as  a 
point  of  law,  by  which  they  were  to  be  governed ;  but  as  a  mere  opinion,  as  to  th^ 
fiifits,  and  to  which  they  should  give  no  more  weight  than  it  was  entitled  to. 

The  correctness  of  every  charge  must  depend  upon  the  phraseology  used  by  the  eoort ; 
and,  of  course,  but  little  aid,  from  adjudicated  cases,  can  be  ezpeetod  in  a  case  like 
thei 
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The  collector,  in  point  of  law,  had  no  right  to  demand  a  bond  for  mote  than  the  du- 
ties at  the  rate  of  fifteen  per  cent,  ad  valorem ;  and  the  plaintifls  were  under  no  ob- 
ligation to  give  bond  in  a  greater  sum.  And  the  fact  of  having  failed  to  give  such 
illegal  bond  wai  not  a  clrcamstance  which  should  have  lessened  the  i^aintiirs  dam- 
ages :  nor,  in  point  of  law,  should  the  good  faith  in  which  the  defendant  seems  to 
have  acted,  exempt  him  from  compensat<»7  damages. 

On  the  argument  of  the  case,  the  counsel  for  the  defendant  objected  to  the  proceedinf^ 
by  writ  of  error,  alleging  that,  as  the  jury  had  found  for  the  plaintiffs  in  the  ciicu.t 
court,  the  proper  coume  would  have  been  to  move  the  court  for  a  new  trial,  on  tlio 
ground  of  the  insufficiency  of  the  damages ;  and  that  error  would  not  lie,  as  th  s 
was  no  more  than  an  application  to  the  court  for  a  new  trial  on  that  ground. 

By  the  Court.  The  objection  that  the  proper  remedy  of  the  plaintiffs  was  by  a  mo- 
tion for  a  new  trial,  and  that  the  question  now  made  on  this  writ  of  error,  is  sub- 
HiantiaUy  a  motion  for  a  new  trial,  seems  not  to  be  well  founded.  The  amount  of 
damages  found  by  the  jury  are  only  referred  to,  as  shewing  that  they  considered 
their  verdict  as  controlled  by  the^rection  of  the  court. 

Some  personal  inconvenience  may  be  experienced  by  an  officer  who  shall  be  held 
responsible  in  damages  for  illegal'  acts  done  under  instructions  of  a  superior ;  but, 
as  die  government  in  such  cases  is  bound  to  indemnify  the  officer,  there  can  be  no 
eventual  hardship. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York. 

This  action  was  commenced  by  the  plaintiffs  in  error  in  the 
superior  court  of  the  city  of  New  York,  and  on  the  suggestion  of 
the  defendant,  that  the  suit  was  instituted  against  him  for  apts 
done  by  him  under  the  revenue  laws,  as  collector  for  the  district 
of  the  city  of  New  York,  and  praying  that  the  same  should  be 
removed  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York ;  the  cause  was  so  removed  to  October  term, 
1833. 

The  declaration  was  in  trover  for  certain  casks  of  sirup  of 
sugar*cane. 

Special  counts  were  added,  setting  forth  that  the  plaintiffs  had 
imported  certain  casks  of  sirup  of  sugar-cane,  on  which  the  duty 
was  fifteen  per  cent,  ad  valorem ;  that  the  plaintiflb  were  ready 
and  willing,  and  offered  to  enter  the  goods  at  the  legal  rate  of 
duty,  and  to  give  bonds  accordingly,  and  to  do  every  act  neces- 
sary to  making  such  entry.  Nevertheless,  the  defendant,  although 
be  declared  himself  satisfied  with  the  sufficiency  of  the  offer  or 
tender  of  the  plaintiffs,  except  *as  to  the  amount  of  duties,  for . 
which  he  required  bonds  in  a  much  larger  amount,  over  three 
cents  per  pound,  for  every  pound  of  said  sirup ;  and,  although 

VOL.  X.— L 
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defendant  then  waived  any  further  tender,  nevertheless,  he  re^ 
fused  to  allow  plaintifb  to  enter  and  secure  the  duties  on  the 
sirup  at  the  rate  required  bylaw,  and  refusea  to  deliver  the 
situp  for  a  long  time,  over  eighteen  months,  when  it  was  deliv- 
ered upon  payment  of  the  duties,  at  fifteen  per  cent,  ad  valo- 
rem ;  whereby  plaintiffs  were  damaged  by  the  deterioration  of  the* 
property,  &c.,  stating  the  damage  specially.  The  defendant 
pleaded  the  general  issue. 

On  the  trial,  it  was  proved  that  the  goods  were  consigned  by 
plaintiffs  to  one  F.  A.  I'racy,  of  New  York,  to  sell  for  plaintifi. 
That  F.  A.  Tracy,  by  his  attorney,  J.  S.  Carpenter^  the  wit- 
ness, offered  to  enter  the  goods  shortly  after  the  arrival,  at  fif- 
teen per  cent,  ad  valorem. 

The  collector  said  he  bad  instructions  from,  the  department 
not  to  permit  the  entry  at  less  than  three  cents  per  pound.  The 
witness  adds,  '^  he  said  he  would  permit  the  entry  at  fifteen  per 
cent,  ad  valorem,  but  should  require  bands  at  three  cents  per 
pound." 

Some  time  after  this,  Balestisr,  one  of  the  plaintiffs,  arrived 
in  this  country,  and  he  went-  to  the  collector  in  company  with 
the  witness,  E.  A.  Weeks,  and  then  delivered  him  the  letter  set 
out  in  the  bill  of  exceptions,  making  an  offer  of  bonds  at  fifteen 
per  cent,  ad  valorem,  inquiring  whether  a  formal  tender  of  a 
bond  or  bonds  as  aforesaid  was  required.  He  exhibited  the  bills 
of  lading,  invoices,  &c.  The  collector  said  ^^  he  could  not  act, 
he  could  not  permit  him  to  enter  the  goods  upon  the  terms  and  at 
the  rate  of  duty  mentioned  in  the  letter j  because  it  was  tontrary 
to  instructions  from  the  department."  *^  The  collector  did  not 
refuse  an  entry  to  be  made,  but  insisted  that  the  goods  should 
pay  a  higher  rate  of  duty." 

It  appeared  that  the  duties  demanded  were  equal,  if  not 
greater  than  the  value  of  the  goods ;  the  consignee  would  not 
bond  them,  and  plaintiflb  offered  to  prove  that  they  were  unable 
to  furnish  bonds  at  the  rate  demanded  by  the  collector. 

The  goods  were  put  in  a  public  store,  and  remained  there  a 
long  time ;  they  were  finally  delivered  to  the  plaintiffs  on  their 
bonds,  at  the  rate  of  fifteen  per  cent,  ad  valorem.  ^^  The  depart- 
ment" having  in  the  mean  time  changed  its  views  of  the  law  of 
July  14,  1832.     Sec.  H 
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After  the  foregoing  evidence  had  been  given,  the  plaintifis 
procured  several  witnesses  to  prove  that  the  sirup  was  worth 
from  eight  to  ten  cents  per  gallon  less,  When  given  up  by  the 
collector,  than  when  the  bonds  were  offered,  in  consequence  of 
necessarily  growing  acid  by  standing. 

The  court  charged  the  jury,  '^  that  admitting  the  merchandise 
in  question  to  be  subject  to  a  duty  of  only  fifteen  per  cent,  ad 
valorem,  yet  the  circumstances  under  which  the  dispute  about 
the  rate  of  duty  arose,  ought  not  to  subject  the  collector  to  the 
paj/ment  of  more  tlian  nominal  damages;  that  the  collector 
was  pursuing  what  he  believed  to  be  his  duty,  and  whatever  in- 
juiy  the  plaintiffs  sustained  in  not  receiving  their  goods  at  an 
earlier  day,  grew  out  of  their  own  conduct,  in  not  entering  the 
goods  in  the  manner  offered  by  the  collector,  at  fifteen  per  cent, 
ad  valorem,  taking  the  bond,  however,  to  secure  the  payment  of 
three  cents  per  pound ;  merely  placing  the  case  in  a  situation  to 
have  the  question  judicially  decided  as  to  the  rate  of  duty ;  no 
intimation  being  given  that  it  would  occasion  any  inconvenier  ce  to 
the  plaintiffs,  to  give  the  bond  so  required  by  the  collector."  To 
this  charge  the  plaintiffs'  counsel  excepted ;  and  the  jury  found 
for  plaintiffs  six  cents.  The  plaintiffs  prosecuted  this  writ  of 
error. 

The  case  was  submitted,  to  the  court  on  printed  arguments  by 
Mr.  Sedgwick  for  the  plaintiffs  in  error,  and  by  Mr.  Price,  dis- 
trict attorney  of  the  U.nited  States,  for  the  southern  district  of 
New  York,  for  the  defendant. 

Mr.  Sedgwick  for  the  plaintiff  presented  two  points  for  the 
consideration  of  the  court : 

1st.  The  plaintiffs  had  a  good  cause  of  action  against  the  col- 
lector for  damages,  actually  sustained. 

2d.  The  judge  erred  in  charging  the  jury  as  to  the  rights  of 
the  plaintiff. 

As  to  the  firat  point,  it  was  argued  that  the  doubts  which  pre- 
viously prevailed  as  to  the  responsibility  of  the  collector  for 
wrong  done,  in  such  a  case  as  the  present,  no  longer  existed. 
The  great  principle  is  stated  by  Chief  Justice  Spencer,  in  Bart- 
lett  V.  Crozier,  (15  John.  254,)  '^  whenever  an  individual  has 
sustained  an  injury  by  the  mis-feasance  or  non-feasance  of  an  of- 


84  SUPREME  COURT. 

[Tracy  and  Balertier  ▼.  Swartwout.] 

ficer  who  acts  or  omits  to  act,  contrary  to  his  duty,  the  law  affords 
redress."  Cited  also,  8  Wentworth  462  ;  Olney  v.  Arnold,  S 
Dalt  308.  In  Conard  y.  The  Pacific  Ins.  Company,  6  Peters 
281,  the  precise  doctrine  contended  for  is  laid  down  by  the  court, 
that  the  possession  of  the  collector  is  a  mixed  possession,  for  the 
benefit  of  the  owner  and  the  government,  and  '^  that  when  the 
duties  are  paid  or  tendered,  if  the  collector  retains  the  goods,  it 
is  a  tortuous  conversion." 

There  is  nothing  in  this  case  which  should  protect  the  collec- 
tor from  the  operation  of  this  rule.  The  judge  seems  to  suppose 
that  the  plaintiff's  unnecessarily  involved  themselves  in  the  situa- 
tion in  which  they  were  placed ;  that  they  might  have  given 
bonds  for  the  duties  as  claimed.  But  if  this  were  so,  still  they  had 
a  right  to  refuse  giving  bonds  for  more  than  the  actual  duties ;  and 
they  had,  on  tendering  such  bonds,  a  full  right  to  the  goods ;  and 
the  detention  of  them  by  the  collector,  afterwards,  made  him  re- 
sponsible. 

But  the  facts  of  the  case  do  not  authorize  any  charge  against 
the  plaintiffs.  An  offer  was  made  of  the  actual  duties ;  and  it 
was,  in  the  opinion  of  the  attorney  of  the  consignee,  doubtful 
whether  the  goods  would  have  sold  for  the  duties  claimed.  Evi- 
dence was  offered  to  prove  the  inability  of  the  plaintiffs  to  pro- 
cure bonds  for  the  amount  of  the  claimed  duties,  but  this  was  not 
permitted.  The  communication  of  this  would  not  have  induced 
the  collector  to  change  his  course. 

It  is  said  the  loss  of  the  plaintiffs  arose  from  not  having  enter- 
ed the  goods,  in  the  manner  offered  by  the  collector,  at  fifteen 
per  cent,  ad  valorem  ;  and  giving  bonds  at  the  higher  duty.  But 
the  offer  is  denied, and  if  it  had  been  made,  it  would  not  diminish 
the  plaintiffs'  claims  in  this  case.  But  the  offer  was  to  allow  an 
entry  at  fifteen  per  cent,  when  bonds  for  three  cents  per  pound 
were  insisted  upon  ;  and  this  is  the  grievance  :  for  the  goods  could 
not  be  obtained  until  these  bonds  were  afterwards  given.  But 
suppose  a  party,  under  such  circumstances,  could  give  a  bond  ; 
how  is  it  possible  that  a  man  could  be  bound  in  law  to  give  a  bond 
which  the  law  says  he  ought  not  to  pay  ?  If  lawyers  can  sur- 
mount this  paradox,  merchants  would  be  very  apt  to  find,  in  the 
uncertainty  of  all  legal  disputes,  a  substantial  reason   against 
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signing  a  bond,  and  trusting  to  law  for  avoiding  it  afterwards. 
It  has  been  shown  that  the  plaintiffs  had  a  clear  cause  of  action 
to  recover  their  actual  damages ;  which,  in  point  of  fact,  amounted 
to  a  large  sum  of  money. 

II.  The  next  inquiry  is,  whether  his  honor  the  judge  -misdi* 
rected  the  jury. 

It  is  submitted  to  the  recollection  of  the  judge  who  tried  this 
cause,  that  after  he  expressed  an  opinion  that  the  case  of  the 
plaintiffs  was  one  of  damnwn  absque  injuria^  as  the  bonds  might 
have  been  given,  an  offer  was  made  to  prove  inabilty ;  which  was 
rejected  by  the  court,  no  notice  of  this  having  been  given  to  the 
collector.  The  jury  were,  therefore,  not  addressed  by  the  coun- 
sel on  the  question  of  damages. 

The  court  will,  however,  look  only  at  the  biH  of  exceptions. 

The  inquiry  is,  whether  the  exception  here  is  as  to  matter  of 
law  or  matter  of  fact.  Exceptions  are  doubtless  confined  to 
matters  of  law,  and  extend  ^Mo  every  case  in  which  the  judge, 
in  his  directions  or  decisions,  misstates  the'  law."  ( 3  Black.  Com., 
372.)  The  question  on  this  point  ought  to  be  decided  with  re- 
ference to  the  impression  which  the  charge  was  calculated  to 
make  upon  the  jury ;  and  if  they  gave  their  verdict  in  compli- 
ance with  what  they  had  reason  to  suppose  the  judge  charged 
the  law  to  be,  and  in  consequence  of  that  charge  ;  the  verdict 
ought  to  be  set  aside.  The  judge  charged  the  jury,  thab  the 
circumstances  under  which  the  dispute  about  the  rate  of  duty 
arose,  oxight  not  to  subject  the  collector  to  the  payment  of  more 
than  nominal  damages. 

It  might  be  supposed  that  the  judge,  by  admitting  the  case  to 
be  one  of  nominal  damages,  plainly  intimated  that  the  law  was 
^ith  the  plaintiffs.  But  it  is  submitted,  that  the  idea  which  th'e 
jury  must  have  received,  was  that  the  right  of  the  case,  in  point 
of  laii«r,  was  with  the  defendant.  They  always  regard  a  verdict 
of  six  cents  as  mere  matter  of  form ;  and  so  it  is  in  point  of  fact, 
unless  it  be-a  case  taken  out  of  the  general  rule  as  to  costs  by 
a  special  provision  of  the  statute  The  judge  declared  that  the 
plaintiffs  ought  not  to  recover,  under  the  circumstances  of  the  - 
case.  The  jury  must  have  understood  (hat  it  was  their  duty  to 
render  a  verdict  for  nominal  damages.     They  most  assuredly 
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did,  in  point  of  fact,  render  their  verdiet,  because  they  consid- 
ered themselves  bound  to  do  so  bj  the  charge  of  the  judge. 

His  honor  the  judge  proceeded  to  state  the  principal  circum- 
stances on  which  his  opinion  rested,  and  the  first  was  that  the 
collector  was  pursuing  what  he  believed  to  be  his  duty.  This 
was  a  good  reason  why  we  should  not  receive  smart-money,  or 
any  thing  beyond  our  actual  damages ;  but  the  jury  must  have 
supposed,  that  this  circumstance,  taken  in  connexion  with  the 
fact,  th^t  if  bonds  had  been  given  for  the  amount  claimed  by  the 
collector,  the  obligors  might  have  defended  themselves  against 
the  suit  on  those  bonds,  constituted  a  good  defence  in  this  suit 
against  the  recovery  of  any  thing  but  nominal  damages.  Both 
these  circumstances,  especially  that  relating  to  the  quo  animo 
of  the  collector,  were  such  as  would  naturally  give  lise  to  a 
question  of  law  which  very  naturally  and  neces2  arily  presents 
itself;  viz. :  does  the  law  in  such  a  case  allow  a  recovery  against 
an  innocent  collector  ?  The  jury  must  have"^  seen  that  this  was 
a  question  of  law  ;  and  when  the  judge  said  the  plaintiffs  ought 
not  to  recover,  it  was  equivalent  to  saying  that  they  ought  not 
in  judgment  of  law  to  recover. 

If  we  consider  the  proper  province  of  the  court  and  jury  re- 
spectively in  this  case,  the  error  of  the  charge  will  be  apparent. 

The  questions  for  the  court  were,  1st,  whether  the  bona  fides 
of  the  collector  was  a  defence ;  2d*  Whether  the  right  of  an 
obligor  on  such  bonds  to  contest  the  duties,  makes  it  the  duty  of 
the  party  to  give  the  bond ;  or  in  case  of  his  omission,  deprives 
him  of  his  action  ?  Sd.  The  rule  of  damages,  viz :  Whether  we 
were  to  recover  for  any  difference  in  the  market  at  the  respec- 
tive periods  of  the  offer  to  bond,  and  the  delivery  of  the  pro- 
perty ;  or  only  for  the  deterioration  and  necessary  leakage. 

The  question  for  the  jury  was,  what  was  the  amount  of  dam- 
ages according  to  the  rule  which  the  court  should  lay  down. 
In  consequence  of  the  opinion  of  the  judge,  expressed  to  the 
counsel,  they  did  not  sura  up.  The  court  told  the  jury  they 
ought  to  find  nominal  daraages ;  in  short,  that  was  their  rule  of 
damages,  and  of  course,  they  had  nothing  to  inquire  about ;  and  so 
they  understood  it,  for  they  rendered  their  verdict  immediately. 

It  appears  to  follow,  that  the  charge  of  the  judge  was,  in  point 
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of  flict,  wbat  the  jury  understood  it  to  be,  a  charge  as  to  the 
law ;  and  not  as  it  is  now  interpreted,  an  opinion  upon  the  facts 
of  the  case. 

But  whether  it  was  so  in  fact,  or  ifiras  so  understood  by  the 
jury,  to  be  a  charge  on  the  law ;  in  either  case,  the  verdict  and 
judgment  must  be  set  aside. 

Mr.  Price,  for  the  defendant,  contended  that  the  only  ques- 
tion in  the  case,  as  it  is  presented  by  the  bill  of  exceptions,  is 
the  relevancy  of  certain  evidence.  The  plaintiffs  had  not  made 
a  case  in  the  declaration  to  which  the  evidence  would  apply ; 
and  it  was,  therefore,  impertinent,  and  was  properly  rejected. 
It  is,  however,  agreed,  that  the  charge  of  the  court  shall  be  open 
to  examination. 

After  an  examination  of  the  pleadings,  with  a  view  to  show 
that  the  charge  of  the  court  was  entirely  correct  on  the  ques- 
tions  raised  by  them,  as  well  as  on  the  facts  of  the  case ;  he  ar- 
gued that  the  judgment  in  favor  of  the  plaintiffs  ought  not  to  be 
reversed. 

1.  The  plaintifb  had  already  a  verdict  in  their  favor ;  and  it  is 
not  competent  for  them  upon  a  writ  of  error  to  disturb  a  verdict 
in  which  the  defendant  acquiesces. 

2.  The  evidence  offered  by  the  plaintiffs  ^as  properly  over- 
ruled by  the  court ;  and  properly  rejected. 

S.  The  charge  of  the  circuit  court  was  in  every  respect 
correct. 

4.  If  the  cause  should  be  remanded  for  another  trial,  there  is 
nothing  apparent  on  the  record  which  would  place  the  plaintiffs 
in  a  more  favorable  position  than  they  held  on  the  first  trial. 

On  the  first  point,  that  as  the  plaintiffs  have  had  a  verdict  in 
their  favor,  it  is  not  competent  to  them  to  prosecute  a  writ  of 
error ;  it  was  argued  that  this  is  essentially  an  application  for  a 
new  trial.  Having  already  obtained  a  verdict,  no  question  on  the 
amount  of  the  verdict  can  be  raised  upon  a  writ  of  error.  That 
was  exclusively  a  question  for  the  court  below.  If  the  damages 
assessed  by  the  jury  were  insufficient,  an  application  should  have 
been  made  for  a  new  trial.  The  refusal  of  the  court  to  grant  this 
is  not  the  subject  of  a  writ  of  error,  5  Cranch  1 1, 187 ;  4  Wheat. 
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SIS:  and  in  the  circuit  court,  a  new  trial  was  moved  for  and 
refused.  Will  this  court  correct  the  error  of  the  circuit  court  in 
refusing  a  new  trial  ?  An  appellate  court  will  render  such  a 
judgment  as  ought  to  have  been  rendered  by  the  inferior  court. 
If  the  circuit  court  would  not  allow  the  plaintifib  to  speculate  on 
the  chance  of  heavier  damages,  this  court  will  not  do  it. 

A  new  trial  is  never  granted  for  inadequate  damages,  but  un- 
der special  cfa^umstances ;  and  still  less  will  this  court  do  what 
will  be  entirely  equivalent  to  a  new  trial,  by  awarding^a  ventre 
de  novo.  Cited  on  this  point,  Graham  on  New  Trials  411,  450 ; 
Hayward  v.  Morton,  2  Strange  940 ;  Barker  v.  Dixie,  S  Strange 
1 1 50 ;  Beardman  v.  Carrington,  2  Wills  244. 

.The  juiy,  in  assessing  the  damages,  must  have  taken  into  con- 
sideration the  amount  of  the  injury  which  the  plaintiffs  had  sus- 
tained, by  reason  of  the  illegal  conduct  of  the  defendant.  The 
counsel  for  the  plaintiff  admitted,  on  the  trial,  that  the  defendant 
acted  in  good  faith,  and  under  instructions  from  the  treasury  de- 
partment. It  was  therefore  a  case  in  which  the  jury  were  limit- 
ed to  damages  actually  sustained,  fully  proved  to  them ;  and  they 
could  not  give  damages  as  a  penalty. 

2d.  The  evidence  offered  by  the  plaintiffs  was  properly  over- 
ruled. No  notice  of  the  difficulty  or  inconvenience  to  the  plain- 
ti£Gi,  in  entering  into  the  bonds,  was  given  to  the  collector.  Such 
evidence  could  only  be  admitted  under  a  special  consent,  if  ad- 
mitted at  all.  A  party  is  not  to  be  brought  into  court  to  answer 
to  matters  of  which  he  is  not  apprized ;  of  which  he  has  not  had 
notice,  that  it  was  incumbent  upon  him  to  inform  himself. 

3d  and  4th.  The  charge  of  the  court  was  correct ;  and  if  the 
cause  shall  be  remanded,  there  is  nothing  in  the  record  which 
will  place  the  plaintiff  in  a  better  position  than  on  the  former 
trial. 

Upon  these  points  the  counsel  for  the  defendants  urged  that, 
d[n  a  new  trial,  no  other  result  than  that  which  had  occurred 
could  be  expected.  If  the  evidence  offered  was  properly  re- 
fused, there  would  be  an  end  of  the  question  between  the  par- 
ties, and  the  verdict  would  stand.  If  it  was  to  b^  admitted,  as 
the  charge  of  the  court  was  correct,  no  other  result  would  follow. 

The  liability  of  the  goods  for  duties  is  not  deiiied ;  the  rate  of 
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the  duties  payable  was  the  onty  question ;  and  had  the  plaintiffs 
accepted  the  proposal  of  the  elector  to  give  bonds  for  the  duty 
claimed,  protesting  against  the  amount  of  the  claim,  no  injury 
would  have  beeh  suffered.  They  would  have  had  possession  of 
their  goods ;  aiid  as  the  claim  for  the  higher  duties  was  afterwards 
abandoned,  no  loss  would  have  arisen. 

The  plaintiflb  cannot,  under  any  circumstances,  sustain  a  re- 
covery in  this  action.  They  have  not  shown,  in  themselves,  pos- 
session, or  property  in  the  goods.  The  collector  was  lawfully 
in  possession,  under  the  laws  of  the  United  States ;  and  he  had 
a  right  to  retain  possession  until  he  was  relieved  of  the  custody 
by  the  party  claiming  the  same,  and  having  conformed  to' the 
law.  He  .did  no  act,  while  in  possession,  which  would  render 
him  liable  as  a  trespasser.  His  possession  was  that  bf  a  bailee ; 
and  a  bailee  is  ndyer  responsible  for  the  natural  and  inevitable 
deterioration  of  the  subject  bailed.  But  he  was  not  even  a  baflee, 
but  the  sdrvant  of  the  government,  bound  to  execute  legal  or- 
ders. Acting  in  good  faith,  and  under  orders^  how  can  he  be 
liable  personally  ? 

That  question  is  easily  answered.  1.  He  had  the  possession 
lawfully  in  the  first  instance ;  we  say,  merely  as  the  servant  of 
the  government. 

2.  He  has  done  no  intermediate  act,  which  could  retrospec- 
tively irary  the  character  of  his  possession.  The  doctrine  of 
trespass  oft  initio  is  a  doctrine.arising  out  of  equitable  principles ; 
and  was  intended  to  give  a  party  adva:ntages  which  he  could  not 
have  under  the  strict  technical  rules  of  pleading.  It  was  intended 
to  permit  a  party  under  the  general  form  of  a  declaration  in  tres- 
pass, to  give  evidence  of  matters  which  it  would  be  difficult  or 
hazardous  to  plead  specially.  Thus  far,  it  is  a  substitute  for  a 
special  action  on  (he  case.  But  let* it  be  remembered  that  it  is 
not  pretended  that  the  plaintiffs,  in  this  instance,  should  have 
brought  their  action  in  trespass ;  on  the  contrary,  it  is  admitted 
that  the  action  on  the  case  is  their  only  remedy :  but  there  is  the 
further  consideration,  that  in  an  action  of  trespass,  the  lawful 
possession  of  the  defendant  is  a  pre-requisite,  before  he  can  be 
made  a  trespasser,  ab  initio.  It  must  be  the  possession  of  the 
principal,  and  not  the  possession  of  the  servant. 

VOL-  X. — ^M 
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If  m  MAD  directs  his  senrant  to  take  iqr  goods,  and  the  senrant 
seises  them,  it  is  elear  thai  they  are  both  treqMSsers :  bat  if 
goods  are  delivered  to  a  man  to  keep,  and  he  destroys  these 
goods,  he  may  be  a  treq;MSser  by  rebtion ;  but,  if  the  aet  was 
coffiBUtted  by  his  servant,  without  his  order  or  authority,  it  is  the 
direct  trespass  of  the  senrant,  who  alone  is  liable.  If  goods  are 
delivered  to  the  master  to  keep,  and  they  are  kept  so  negligently 
that  the  goods  are  lost,  the  master  is  responsible,  in  some  form 
of  action,  for  his  ne^igence.  if  the  master  intrusted  the  custody 
of  the  goods  to  the  senrant,  and  they  were  lost  through  the  negli- 
gence of  the  senrant,  the  master  must  be  called  on  for  redress. 

The  collector  is  a  mere  servant  or  clerk,  and  cannot  be  ren- 
dered liable  to  a  third  person  for  any  negligence  or  omission  for 
which  any  other  servant  or  clerk  would  not  be  responsible. 
The  act  organizing  the  treasury  department,  September  2,'1789, 
would  seem  to  put  this  question  out  of  all  doubt.  It  is  there  made 
the  duty  of  the  secretary  of  the  treasury  ^<  io  superintend  the  col- 
leciUm  qf  the  revenue  ;^^  thus,  in  the  broadest  terms,  subjecting 
every  person  connected  with  the  collection  of  the  revenue,  to 
the  supervisfon  and  control  of  the  bead  of  the  treasury  depart- 
ment. And  here  let  it  be  recollected,  that  the  collector  was,  in 
this  instance,  acting  under  the  instructions  of  the  treasury  depart- 
ment. 

If  any  thing  further  were  wanting  to  show  the  merely  subor- 
dinate character  of  the  collector,  it  is  made  manifest  from  the 
circumstance,  that  it  was  found  necessaiy  expressly  to  authorize 
by  law  the  collector  to  act  through  a  deputy,  (act  to  regnlate  the 
collection  of  duties,  &c.|  March  2, 17»9, 3  Laws  U.  S.  157,  ^  22,) 
and  by  a  subsequent  law,  (act  of  March  3,  1817,  §  7,)  a  collec- 
tor can  only  appoint  deputies,  with  the  approbation  of  the  secre- 
tary of  the  treasury. 

The  collector  cannot  appoint  inspectors  of  the  customs,  with- 
out the  approbation  of  the  treasury  department ;  (act  further  to 
provide  for  the  collection  of  duties,  &c.,  March  3d,  1815,  §  3,) 
and  ^'  the  number  and  compensation  of  clerks  to  be  employed^^  in 
his  office,  may  be  limited  and  paid  by  the  secretary  of  the  trea- 
sury. (Act  of  March  7,  1822,  further  to  establish  the  compen- 
sation of  officers  of  the  customs,  &c.,  §  15. ) 
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Hence  the  law  does  not  regard  him  as  the  agent  of  the  gov* 
emment,  but  as  a  mere  subaltern,  or  servant  of  the  secretary  of 
the  treasury ;  who  is  th6  proper  and  immediate  agent  of  the  law 
*^  to  superintend  the  collection  of  the  revenue." 

In  reply  to  some  points  of  the  opening  argument  of  the  plain- 
tifis*  counsel,  it  was  submitted  to  the  court,  that  the  decision  in 
Bartlet  v.  Crozier,  15  John.  Rep.  S54,  was  reversed;  and  the 
opinion  of  Chancellor  Kent  was  adopted  by  the  court  of  error  of 
New  York,  17  John,  Rep.  4S9.  The  authority  in  8  Wentworth's 
Pleading,  462,  is  directly  in  conflict  with  the  case  of  the  plaintiff 
in  error.  The  declaration  in  that  case  was  against  the  collector 
for  maliciously  intending  to  injure  the  plaintiff  by  preventing  his 
exporting  certain  goods,  &c. 

The  counsel  also  referred  to  Olney  v.  Arnold,  S  Dallas  308 ; 
which  does  not  meet  the  present  case.  It  is  not  pretended  but 
that  cases  may  occur  in  which  an  action  may  be  sustained  against 
a  collector ;  but  the  case  of  Olney  v.  Arnold  decides  no  princi- 
ple whatsoever. 

It  is  asked  if  the  plaintiff  was  bound  to  give  bonds  which  the 
law  did  not  authorize,  and  then  set  up  a  defence  to  a  suit  on 
these  bonds.  It  would  be  diflSicult  to  establish  that  the  law  did 
not  authorize  the  taking  of  the  bonds.  The  condition  of  the 
bond  to  be  given  under  the  65th  section,  is  always  to  pay  a  sum 
certain,  on  the  amount  of  the  duties  to  be  ascertained  as  due  and 
arising  on  certain  goods,  &c.  This  shows  the  authority  of  the 
collector  to  take  the  bond. 

The  law  says  that,  to  obtain  goods  imported,  the  duties  must 
be  paid  in  cash,  or  a  bond  given ;  and  until  a  judgment  is  passed 
on  the  bond,  all  errors  in  the  liquidation  of  the  duties  may  be 
corrected.  3  Laws  U.  S.  198,  sect.  66 ;  ex  parte  Davenport,  6 
Peters  661. 

Mr.  Sedgwick,  in  reply  to  the  position  that  the  plaintiffs  cannot 
disturb  a  verdict  in  their  favor  in  which  the  defendant  acqui- 
esces, stated :  If  by  this  it  be  meant  to  say,  as  in  the  authorities 
referred  to,  that  the  refusal  of  a  new  trial  because  against  evi- 
dence, is  not  ground  for  error,  that  is  not  denied.  If  it  be 
meant  4o  say,  that  if  the  judge  charges  contrary  to  law,  and  plain- 
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tiff  recovers  six  cents,  when,  if  a  ri^t  charge  had  been  given, 
he  might  and  probably  would  have  recovered  $3,000,  and  an 
exception  be  taken,  that  error  cannot  be  brought ;  the  proposition 
ii  too  manifestly  erroneous  to  require  refutation. 

It  was  stated  in  the  argument  in  chief,  that  it  wss  a  paradox  to 
say  ^*  the  plaintiflb  were  bound  to  give  a  bond  which  the  law  did 
not  authorize."  This  has  been  answered  by  saying  that  the  col- 
lector was  authorized  to  take  the  bond,  because  the  condition  in 
it  is  to  pay  duties  to  be  ascertained,  &c.  This  case  strongly  ex- 
emplifies the  unsoundness  of  the  argument. 

The  duties  at  fifteen  per  cent,  ad  valorem  amounted  to  less 
than  one-sixth  part  of  the  duties  at  three  cents  per  pound.  The 
proposition  of  the  defendant's  counsel  is,  that  as  the  collector 
has  a  right  to  require  a  bond  for  the  duties  to  be  ascertained,  it 
is  what  he  may  estimate  the  duties  to  be.  In  other  words,  that 
it  is  the  same  thing  for  the  collector  in  this  case  to  demand  a 
bond  at  three  cents  per  pound,  or  at  fifteen  per  cent,  ad  valorem. 

If  this  be  so,  then  it  would  make  no  difference  if  the  collector 
demanded  a  bond  for  duties  one  hundred  times  greater  than  the 
real  duties,  supposing  him  to  act  innocently  and  by  order  of  the 
department. 

If  the  proposition  laid  down  by  the  defendant's  counsel  be 
sound,  why  would  not  the  collector  be  equally  justified  in  cases 
of  mslice  ?  It  might  be  said  the  malice  could  do  no  harm,  be- 
cause the  bond  is  only  for  such  duties  as  may  be  ascertained. 
The  mischief  is  precisely  the  same  in  both  cases. 

But  to  take  the  present  case.  The  claim  of  the  collector  is 
matter  of  substance,  and  not  of  form.     It  may  be  ruinous. 

It  is  the  duty  of  the  collector  to  endorse  the  estimated  amount 
upon  the  entry.  He  then  requires  a  sufficient  security ;  and  a  bond 
in  a  penal  sum  sufficient  to  cover  the  estimated  duties,  and  gene- 
rally twice  their  amount.  The  surety,  before  signing  the  bond,  or 
course  examines  the  entry  to  see  what  he  may  be  called  upon  to 
pay.  Finding  that  the  claim  against  him  will  be  for  the  duties  ac- 
cording to  the  principle  assumed  by  the  collector,  he  must  decide 
beforehand  to  pay  them  or  to  contest  the  bond.  If  he  pays  them, 
he  must  take  his  chance  of  recovering  them  back.  The  defend- 
ant's counsel  will  not  pretend  he  should  be  subjected  to  this,  for 
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he  says  that  in  that  case  he  could  not  recover  them  back.  But  he 
most  defend  to  the  bond.  He  cannot  do  this  Without  the  incon- 
venience of  being  denied  a  credit  at  the  custom-house  during  the 
controversy  ;  which  may  last  till  all  his  credit  is  gone. 

But  it  is  not  necessary  to  go  thus  far.  The  owner  has  this 
unanswerable  objection,  that  he  ought  not  to  be  required  to  give 
a  bond  in  an  unreasonable  penalty ;  such  a  bond,  indeed,  as  he 
may  not  be  able  to  give.  The  collector  has  a  right  to  actual  and 
vaUd  security  for  the  estimated  dutieSy  and  to  make  it  sure  for 
the  amount  named  on  the  penalty  of  the  bond.  He  has  a  right 
to  require  sureties,  amply  able  to  pay  that  amount ;  and  that  is  all. 
Now  suppose  the  duties  to  be  in  fact  $500,  he  may  ask  security 
in  $1,000.  Suppose,  instead  of  this,  he  estimates  the  duties, 
without  any  fault  in  the  importer,  and  from  a  wrong  assumption 
as  to  the  rate  of  duties,  at  $5,000 ;  and  demands  security  in 
$10,000. 

Mr.  Justice  McLxan  delivered  the  opinion  of  the  Court. 

This  case  is  brought  into  this  court  by  a  writ  of  error  to  the 
circuit  court  for  the  southern  district  of  New  York.  The  suit 
was  prosecuted  in  that  court  to  recover  damages  from  the  de- 
fendant, who,  as  collector  of  the  customs,  had  refused  to  allow 
the  plaintifis  to  enter  and  receive  the  payment  of  the  lawful  du- 
ties, on  certain  casks  of  sirup  of  sugar-cane ;  which  they  had  im- 
ported into  the  port  of  New  York. 

It  is  admitted  that  the  law  imposed  no  more  duty  on  the  article 
than  fifteen  per  cent,  ad  valorem  ;  although  the  collector,  acting 
under  the  instructions  of  the  Secretary  of  the  Treasury,  required 
bond  for  the  payment  of  the  above  duty,  or,  should  it  be  requir- 
ed, a  duty  of  three  cents  per  pound.  No  bond  was  given,  and 
the  sirup  remained  in  the  possession  of  the  collector  for  a  long 
time ;  by  which  means  its  value  was  greatly  deteriorated. 

The  question  for  consideration  arises  out  of  a  bill  of  excep- 
tions, in  which  the  evidence  is  stated  at  large ;  showing  the 
quality  of  the  sirup,  the  number  of  gallons  imported,  and  the 
refusal  of  the  defendant  to  take  bond  for  the  fifteen  per  cent,  ad 
valorem  duty. 

It  was  admitted  by  the  counsel  of  the  plaintiffs,  that  the  de- 
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fendant  acted  throughout  with  entire  good  faith ;  and  under  in- 
structions from  the  treasury  department. 

The  plaintiff's  counsel  offered  to  prove  that  they  were  unable 
to  give  bonds  for  duties  at  three  cents  per  pound  ;  though  they 
did  not  state  that  fact,  to  the  defendant,  at  the  time  they  offered 
to  make  the  entry. 

The  court  oyf  rruled  this  testimony,  and  instructed  the  jury, 
^^  that,  admitting  the  merchandise  in  question  was  only  subject 
to  an  ad  valorem  duty  of  fifteen  per  cent.,  yet  the  circumstances 
under  which  the  dispute  about  the  rate  of  duties  arose,  ought  not 
to  subject  the  collector  to  the  payment  of  more  than  nominal 
damages  ;  that  t^e  collector  was  pursuing  what  he  believed  to 
be  the  true  construction  of  the  law ;  and  whatever  injury  the 
plaintiffs  may  have  sustained  in  not  receiving  their  goods  at  an 
earlier  day,  grew  out  of  their  own  conduct  in  not  entering  the 
goods  in  the  manner  offered  by  the  collector,  at  fifteen  per  cent, 
ad  valorem,  takipg  the  bond,  however,  to  receive  the  payment 
of  three  cents  per  pound,  if  such  should  be  the  legal  rate  of  duties 
demandable ;  merely  placing  the  case  in  a  situation  to  .have  the 
question  judicially  decided,  as  to  the  rate  of  duty,  no  intimation 
at  the  time  being  given  that  it  would  occasion  any  inconvenience 
to  the  plaintiffs  to  give  the  bond  so  required  by  the  collector." 

Under  this  instruction  the  jury  found  a  verdict  for  six  cents 
damages  and  six  cents  costs. 

There  can  be  no  doubt  that  the  circuit  court  decided  correctly 
in  overruling  the  evidence  of  inability  in  the  plaintiffs  to  give  the 
bond  demanded  by  the  defendant.  The  materiality  of  this  evi- 
dence is  not  perceived ;  and  if  it  had  been  material,  it  ought  not 
to  have  been  received ;  unless  the  fact  of  inability  had  been  made 
known  to  the  defendant  at  the  time  the  bond  was  required. 

In  the  argument,  objections  were  made  by  the  defendant's 
counsel,  to  the  sufficiency  of  the  counts  in  the  declaration  ;  but 
these  do  not  necessarily  come  before  us  in  the  present  posture 
of  the  case  ;  and  should  the  judgment  of  the  circuit  court  be  re- 
versed and  the  cause  remanded  for  further  proceedings ;  if  the 
pleadings  be  deemed  defective,  the  parties,  with  the  leave  of  the 
circuit  court,  may  amend  them. 

The  collector  of  the  customs  is  a  ministerial  officer :  he  acts 
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under  the  itiBtructions  .of  the  secretary  of  the  treasury,  who  is 
expressly  authorized  to  give  instructions,  as  to  the  due  enforce- 
ment of  the  revenue  laws. 

Do  these  instructions,  when  not  given  in  accordance  with  the 
law,  afford  a  justification  to  the  collector,  or  exonerate  him  from 
the  payment  of  adequate  damages  for  an  injury  resulting  from 
his  illegal  acts  ? 

The  circuit  court  in  their  charge  to  the  jury,  did  not  consider 
these  instructions  as  a  justification. to  the  defendant ;  and  in  this 
they  were  unquestionably  correct. 

The  secretary  of  the  treasuty  is  bound  by  the  law ;  and  al- 
though in  the  exidrcise  of  his  discretion  he  may  adopt  necessary 
forms  and  modes  of  giving  effect  to  the  law  :  yet,  neither  he  nor 
those  who  act  under  him,  can  dispense  with,  or  alter  any  of  its 
provisions.  It  would  be  a  most  dangerous  principle  to  establish, 
that  the  acts  of  a  ministerial  ojficer,  when  done  in  good  faith, 
however  injurious  to  private  rights,  and  unsupported  by  law, 
should  afford  no  ground  for  legal  redress.  The  facts  of  the  case 
under  consideration,  will  forcibly  illustrate  this  principle.  The 
importers  offer  to  comply  with  the  law,  by  giving  bond  for  the 
lawful  rate  of  duties ;  but  the  collector  demands  a  bond  in  a  great- 
er amount  than  the  full  value  of  the  cargo.  The  bond  is  not 
given,  and  the  property  is  lost,  or  its  value  greatly  reduced,  in 
the  hands  of  the  defendant.  Where  a  ministerial  officer  acts  in 
good  faith,  for  an  injury  done,  he  is  not  liable  to  exemplary 
damages;  but  he  can  claim  no  further  exemption,  where  his 
acts  are  clearly  against  law. 

The  collector  has  a  right  to  hold  possession  of  imported  goods 
until  the  duties  are  paid  or  secured  to  be  paid,  as  the  law  re- 
quires. But,  if  he  shall  retain  possession  of  the  goods,  and  re- 
fuse to  deliver  them  after  the  duties  shall  be  paid,  or  bond  given, 
or  tendered,  for  the  proper  rate  of  duties,  he  is  liable  for  the 
damages  which  may  be  sustained,  by  this  refusal.  On  the  part 
of  the  defendant  it  is  insisted  that  the  charge  of  the  circuit 
court  was  on  the  facis  of  the  case,  and  was  limited  to  an  expres- 
sioD  of  an  opinion  on  those  facts,  without  any  direction  as  to  any 
matter  of  law. 
A  court  may  not  only  present  the  facts  proved,  in  their  charge 
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to  the  jury ;  but  give  theit  opinion  as  to  those  faets^  for  the  con- 
sideration of  the  jury.  But,  as  the  jurors  are  the  triers  of  facts, 
such  an  expression  of  opinion  by  the  court  should  be  so  guarded 
as  to  leave  the  jury  free  in  the  exercise  of  their  own  judgments. 
They  should  be  made  distinctly  to  understand,  that  die  instruc- 
tion was  not  given  as  a  point  of  lawj  by  which  they  were  to  be 
governed;  but  as  ii  mere  opinion,  as  to  the  facts,  and  to  which 
they  should  give  no  more  weight  than  it  was  entitled  to.  And 
if  a  fair  construction.of  the  charge  complained  of  shall  amount  to 
no  more  than  this,  it  is  liable  to  no  vaUd  objection. 

The  correctness  of  every  charge  must  depend  upon  the 
phraseology  used  by  the  court ;  and  of  course  but  little  aid,  from 
adjudicated  cases,  can  be.  expected  in  a  case  like  the  present. 

In  3  Burr,  1742,  a  charge  of  Lord  Camden,  when  chief  jus^ 
tice  of  the  C.  B.  is  given,  as  follows:  ^^  And  the  said  chief  jus- 
tice did  thep  and  there  declare  and  deliver  his  opinion  to  the 
jury,  that  the  said  several  matters  so  produced  and  proved,  on 
the  part  of  the  defendants,  were  not  upon  the  whole  case  suffi- 
cient to  bar  the  action,  and  with  that  opinion  left  the  same  to 
the  jury.^' 

This  instruction,  in  the  language  of  Chancellor  Kent,  12 
John.  518,  has  always  been  ^^  taken  and  received  as  a  direction 
in  a  point  of  law." 

In  the  instruction  under  consideration  the  court  say  to  the 
jury  that,  ^^  admitting  the  merchandise  in  question  was  only 
subject  to  an  ad  valorem  duty  of  fifteen  per  cent.,  yet  the  cir- 
cumstances und^r  which  the  dispute  about  the  rate  of  duties 
arose  ought  not  to  subject  the  collector  to  the  payment  of  more 
than  nominal  damages."  ^^That  the  collector  was  pursuing 
what  he  believed  to  be  the  true  construction  of  the  law,  and 
whatever  injury  the  plaintiffs  may  have  sustained  in  not  receiv- 
ing their  goods  at  an  earlier  day,  grew  out  of  their*  own  conduct 
in  not  entering  the  goods  in  the  manner  offered  by  the  collector, 
at  fifteen  per  cent,  ad  valorem,  taking  the  bond,  however,  to  se- 
cure the  payment  of  three  cents  per  pound,"  &c.  This  lan- 
guage seems  to  be  susceptible  of  but  one  construction,  and  that 
is,  that  as  the  plaintiffs  refused  to  give  the  bond  required  by  the 
collector^  who  acted  in  good  faith,  they  ought  to  recover  no  more 
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than  nominal  damages.  That  the  jurj  considered  this  direction 
as  eon  trolling  their  verdict;  is  clearly  shown  by  the  damages 
which  they  assessed.  And,  indeed,  it  is  not  perceired  how 
they  could  hare  given  any  other  effect  to  the  charge.  It  cover- 
ed the  whole  case,  and  must  have  'been  received  by  the  jury  as  a 
direction  on  the  law  of  the  case.  In  what  other  light  could  they 
have  considered  it..  The  court  did  not  say  that  exemplary  dam- 
ages oii^t  not  to  be  given ;  but  that,  under  the  facts  and  circum- 
stances of  the  case,  no  more  than  nominal  damages  should  be 
assessed.  The  facts  of  the  case  were  dearly  established,  and,* 
indeed,  were  not  controverted ;  and  the  amount  of  damages  was 
the  only  matter  for  the  investigation  of  the  juiy.  Oh  this  point 
the  jury  should  have  exercised  their  own  discretion,  aided,  if 
necessary,  by  the  opinion  of  the  court  in  relation  to  matters  of 
fact ;  and  controlled  by  their  direction,  in  matters  of  law.  But 
the  jury  were  told,  as  the  effect  of  the  whole  evidence,  that 
they  ought  to  give  nominal  damages  only. 

The  collector,  in  point  of  laV,  had  no  right  to  demand  a  bond 
for  more  than  the  duties  at  the  rate  of  fifteen  per  <;ent.  ad  va- 
lorem ;  and  the  plaintiffs  were  under  no  obligation  to  give  bond 
in  a  greater  sum.  And  the  fact  of  having  failed  to  give  such 
illegal  bond  was  not  a  circumstance  which  should  have  lessened 
the  plaintiffii*  damages ;  nor,  in  point  of  law,  should  the  good  faith 
in  which'  the  defendant  seems  to  have  acted,  exempt  him  frpm 
compensatory  damages. 

In  the  case  of  Greenleaf  v.  Berth,  9  Peters  299,  the  counsel 
prayed  the  court  to  instruct  the  jury  that  ^^  the  evidence  was  not 
sufficient  to  prove  that  the  said  contract  between  l^icholson  and 
Greenleaf,  on  the  one  part,  and  W.  Stewart,  on  the  other,  had 
been  annulled  or  rescinded  between  the  parties,  at  any  time 
prior  to  the  execution  of  the  deed  by  the  plaintiff  to  Morris  and 
Nicholson  in  May,  1796." 

And  this  court  say,  ^^  if  this  instruction  be  considered  as  ask- 
ing the  court  to  determine  on  the  effect  of  the  evidence,  it  was 
properly  refused.  It  is  the  province  of  the  jury  to  weigh  and 
decide  on  the  sufficiency  of  the  evidence ;  and  from  the  words 
of  the  instruction  it  would  seem  to  be  conceded  there  was  some 
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evidence  of  the  recision  of  the  contract,  as  the  court  were  aaked 
to  instruct  the  jury  that  the  evidence  was  not  sufficient  to  prove 
the  fact.  Where  there  is  no  evidence  tending  to  prove  a  parti- 
cular fact,  the  court  are  bound  so  to  instruct  the  jury  when  re- 
quested; but  they  cannot  legally  give  any  instruction  which 
shall  take  from  the  jury  the  right  of  weighing  the  evidence,  and 
determining  what  effect  it  shall  have.  In  this  view  the  circuit 
court  did  not  err  in  refusing  the  above  instruction.'' 

And  again,  in  the  case  of  the  Chesapeake  and  Ohio  Canal 
Company  v.  Knapp,  and  others,  9  Peters  567,  this  court  say, 
*^but  it  is  insisted  that  in  their  instruction,  the  court  lay  down 
certain  facts  as  proved,  ;ivhich  should  have  been  left  to  the  jury. 
If  this  objection  shall  be  sustained,  by  giving  a  fair  construction 
to  the  language  cf  the  bourt,  the  .judgment  must  be  reversed  ; 
for  the  facts  should  be  left  with  the  jury,  whose  peculiar  pro- 
vince it  is  to  weigh  the  evidence  and  say  what  effect  it  shall 
have." 

In  some  cases  it  may  be  difficult  to  determine  whether  an  in- 
struction was  given  on  the  facts  or  the  law  of  a  case :  but  where  the 
jury  are  instructed  what  their  virdict  should  be  ;  it  is  a  direction 
on  the  effect  they  should  give  to  the  evidence,  and  they  cannot 
fail  to  consider  the  instruction  as  the  law  applicable  to  the  facts. 
This  must  have  been  the  light  in  which  the  jury  viewed  the 
charge  under  consideration ;  and  we  think  it  is  the  true  con- 
struction of  the  language  used  by  the  court.  In  their  address 
to  the  jury  the  circuit  court  may  have  qualified  by  words  not  re- 
ported, the  sentences  contained  in  the  bill  of  exceptions;  but 
the  legal  question  arises,  and  must  be  decided  from  the  face  of 
the  bill. 

The  objection  that  the  proper  remedy  of  the  plaintiffs  was  by 
a  motion  for  a  new  trial,  and  that  the  question  now  made  on  this 
writ  of  error,  is  substantially  a  motion  for  a  new  trial,  seems  not 
to  be  well  founded.  The  amount  of  damages  found  by  the  jury 
are  only  referred  to,  as  showing  that  they  considered  their  ver- 
dict as  controlled  by  the  direction  of  the  court.  And  this  court 
consider  that  direction  erroneous  in  point  of  law. 

Some  personal  inconvenience  may  be  experienced  by  an  offi- 


/JANUARY  TEBM  18S6.  99 

[Ttuj  aiid  Balestisrv.  Swaitwout.] 

cer  who  shall  be  held  responsible  in  damages  for  illegal  acts 
done  under  instruetions  of  a  superior ;  but,  as  the  government  in 
such  cases  is  bound  to  indemnify  the  officer,  there  can  be  no 
eventuiil  hardship. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  to  that  court,  for  further  proceedings. 
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AwTOiirB  Soulard's  heirs  v.  Thjb  United  States. 

A  conccMion  tml  tttrrey  of  land  in  MiMoori,  which  was  granted  by  the  lieuienanf' 
governor  of  Upper  Louisiana,  before  the  treaty  of  Louisiana,  confirmed ;  so  far  a» 
the  land  ^embraced  in  the  same  has  not  been  sold  by  the  United  States.  For  the 
quantity  of  land  so  sold,  the  owners  of  the  concession  may  enter  a  like  quantity  in 
any  land-office  in  Blissouri,  after  the  same  has  been  offered  for  sale. 

ON  appeal  from  the  district  court  of  the  United  States,  for  the 
district  of  Missouri. 

A  petition  was  filed  on  the  22d  day  of  August  1824,  by  An- 
toine  Soulard,  in  the  district  court  of  the  United  States  for  the 
district  of  Missouri,  for  the  confirmation  of  a  tract  of  land  under 
the  authority  of  the  act  of  Congress  passed  May  26,  1824,  enti- 
tltled  an  act  enabling  the  claimants  of  lands  within  the  limits 
of  the  state  of  Missouri  and  territory  of  Arkansas,  to  institute 
proceedings  to  try  the  validity  of  their  claims ;  and  stating  that 
on  the  26th  of  April  1796,  the  lieutenant  governor  of  upper 
Louisiana,  Don  Zenon  Trudeau,  granted  to  him,  in  consideration 
of  services  rendered  by  the  petitioner  to  the  Spanish  govern- 
ment, ten  thousand  arpents  of  land,  he  being  then  a  resident  of 
the  province,  to  be  located  on  any  vacant  lands  belonging  to  the 
royal  domain. 

In  pursuanance  of  which  decree  of  concession  and  survey  the 
land  was  located  and  surveyed  on  the  river  Cuivrc,  about 
seventy  miles  north  of  St.  Louis,  and  about  fifteen  miles  west  of 
the  river  Mississippi.  The  petition  stated  that  no  more  than 
2,067  iVo  acres  are  occupied  under  adverse  title,  and  proved  that 
the  title  to  all  the  land  which  had  not  been  sold  by  the  United 
States  should  be  confirmed,  and  that  he  should  be  allowed  to  lo- 
cate the  residue  of  the  grant  on  other  unsold  lands  belonging  to 
the  United  States. 

On  the  27th  of  March,  1825,  Julie  Soulard,  the  widow,  and 
James  G.,  Henry  G.,  Eliza  G.,  and  Benjamin  Soulard,  the  chil- 
dren and  heirs  of  Antoine  Soulard,  he  having  died  intestate, 
were,  on  filing  a  petition  in  the  district  court,  made  parties  to  the 
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cause.    After  various  proceedings  in  the  district  court,  the  fol- 
lowing decree  was  made. 

The  cause  coining  on  to  be  debated  and  heard,  in  the  presence 
of  the  counsel  for  the  petitioners  and  of  the  attorney  for  the  Uni- 
ted States  for  the  district  of  Missouri,  on  the  petition,  the  an- 
swer and  the  testimony  which  is  imbodied  in  the  record,  it  ap- 
pears that  the  petition  sets  forth,  in  substance,  that  some  time  in 
the  month  of  April,  one  thousand  seven  hundred  and  ninety -six, 
Anloine  Soulard,  the  ancestor  of  the  present  petitioners,  being 
then  a  resident  of  the  province  of  Upper  Louisiana,  and  survey- 
or-general of  the  same  under  the  Spanish  government,  present- 
ed his  petition  to  the  then  lieutenant-governor  of  said  province, 
Don  Zenon  Trudeau,  praying  a  grant  of  a  tract  of  ten  thousand  ar- 
pents  of  land,  to  be  located  on  any  vacant  part  of  the  royal  domain. 
That  in  compliance  with  the  said  petition,  and  in  order  to  remu- 
nerate the  services  of  said  petitioner,  the  said  Don  Zenon  Tru- 
deau, lieutenant-governor,  did,  about  the  time  aforesaid,  grant  to 
the  said  petitioner  ten  thousand  arpents  oriand,and  by  said  decree 
of  concession,  did  order  the  said  quantity  to  be  located  and  sur- 
veyed on  any  part  of  the  royal  domain  in  said  province,  at  the 
election  of  said  petitioner.  That  the  said  quantity  of  land  was, 
afterwards,  on  the  twentieth  day  of  February,  one  thousand  eight 
hundred  and  four,  surveyed  and  located  by  the  deputy-surveyor, 
Don  Santiago  Rankin,  on  a  vacant  part  of  the  public  land,  situ- 
ate about  fifteen  miles  west  of  the  Mississippi  river,  and  seventy 
miles  north  of  the  town  of  St.  Louis,  on  a  branch  of  the  river 
Cuivre,  and  bounded  as  foUons :  commencing  at  a  point  in  the 
northeast  quarter  of  section  twenty-five,  township  fifty-one  north, 
range  three  west;  runs  thence  north  sixty-eight  east,  three  hun- 
dred and  seventeen  chains  eight  links,  to  a  point  in  the  north- 
east quarter  of  section  fourteen,  township  fifty-one  north,  range 
two  west ;  thence  north  twenty-two  west,  two  hundred  and  four- 
teen chains  and  sixteen  links,  to  a  point  in  the  southeast  quarter 
of  section  thirty-four,  township  fifty-two  north,  range  two  west ; 
thence  south  sixty-eight  west,  three  hundred  and  seventeen 
chains  and  eight  links,  to  a  point  in  the  southeast  quarter  of  sec- 
tion eleven,  township  fifty-one  north,  range  three  west;  thence 
south  twenty-two  east,  two  hundred  and  fourteen  chains  sixteen 
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links,  to  the  place  of  beginnidg.  And  that  a  certificate  of  said 
survey  was  duly  made  and  recorded  in  tUe  book  of  record  of 
surveys  kept  by  the  said  petitioner  as  surveyor  as  aforesaid. 
That  before  the  time  when  claims  should  have  been  filed  pursu- 
ant to  the  act  of  Congress  of  the  second.  March,  one  thousand 
eight  hundred  and  five,  the  said  decree  of  concession  and  certifi- 
cate of  survey  were,  by  mistake,  thrown  into  the  fire  and  de- 
stroyed. That  in  consequence  of  the  destruction  of  said  conces- 
cession  and  certificate  of  survey,  the  said  petitioner  considered 
that  he  was  excluded  from  the  benefit  of  the  act  of  Congress 
passed  for  tlie  relief  of  land  claimants,  and  omitted  to  file  any  no- 
tice of  his  claim,  and  has,  thereby,  been  deprived  of  the  bene- 
fit of  the  laws  heretofore  passed  by  Congress.  .That  of  the  said 
tract  of  land,  one  thousand  nine  hundred  and  forty-seven  acres 
and  thirty-five  hundreds  of  an  acre,  have  been  sold  by  the  Uni- 
ted States,  and  that  the  residue  of  (he  said  tract  is*  not  claimed 
or  possessed  by  any  person  other  than  the  petitioner.  And  that  the 
same  has  been  reserved  from  public  sale  until  the  final  adjudi- 
cation thereon  by  tlie  proper  tribunal.  The  petitioner  prays  that 
the  validity  of  his  said  claim  may  be  inquired  into  and  decided, 
and  that  his  claim  and  title  may  be  confirmed  to  all  that  part  of 
the  said  tract  which  has  not  been' sold  as  aforesaid  by  the  United 
States,  and  that  he  be  authorized  to  enter,  in  any  of  the  land 
offices  in  the  state  of  Missouri,  the  quantity  of  one  thousand  nine 
hundred  and  forty-seven  acres  and  thirty-five  hundreths  of  an 
acre  of  land,  the  quantity  sold  as  aforesaid  by  the  .United  States. 
It  appears,  also,  that  on  {he  sevcnteeth  day  of*  March,-  one  thou- 
sand eight  hundred  and  twenty-five,  Julie  Soulard,  widow  of  the 
said  petitioner,  and  James  G.  Soulard,  Henry  G.  Soulard,  Eliza 
Soulard,  and  Benjamin  A.  Socriard,  children  and  heirs  at  law  of 
the  said  petitioner,  filed  their  petition  setting  forth  that  the  said 
Antoine  Soulard,  after  having  filed  and  prosecuted  his  said  peti- 
tion, died,  leaving  the  said  widow  and  children  his  only  heirs 
and  legal  representatives ;  and  praying  that  the  said  cau'se  might 
be  revived  and  stand  in  their  names  against  the  .United  States; 
and  the  attorney  of  the  United  States  freely  admitting  all  the 
facts  set  forth  in  the  petition  of  the  said  widow  and^childrenj^  the 
said  cause  was  revived  accordingly. 
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And  it  also  appearing  that  the  answer  of  the  attorney  of  the 
United  States  sets  forth,  in  substance,  that  he  is  wholly  unin- 
formed of  all  the  matters  and  things  in  the  said  petition  of  An- 
toine  Soulard,  revived  as  aforesaid  contained,  and,  therefore,  that 
he  does  not  admit  the  same  to  be  true,  and  that  he  prays  the  court 
that  the  said  petitioners  may  be  held  and  required  to  prove  all 
such  facts,  matters,  and  things,  the  existence  whereof  is,  or  may 
be  deemed  nacessary  to  the  confirmation  of  the  said  claim.  And, 
moreover,  that  the  -said  petitioners  may  be  required  aad  com- 
pelled to  produce  and  show  to  the  court  the  law,  usage,  or  cus< 
tom,  by  force  and  virtue  whereof  the  said  claim  can  or  ought  to 
be  confirmed.  And  it  further  appearing,  by  the  finding  of  the 
jury  empannelled  to  try  the  issue  directed  in  this  cause,  that  such 
concession  was  made  to  the  said  Antoine  Soulard,  as  in  the  said 
petition  is  stated.  And  it  also  appearing  in  evidence  offered  on 
the  part  of  the  said  petitioners,  that  a  survey  of  the  said  land  was 
made,  and  a  plat  thereof  recorded,  as  in  the  said  petition  is  sta- 
ted. And  that  it  was  the  practice  of  the  lieutenant-governor  of 
upper  Louisiana  to  make*  concessions  of  land  in  virtue  of  th^ir 
office,  as  such  governors,  and  not  in  virtue  of  any  commission 
as  sub-delegate.  And  after  debate  of  the  matters  aforesaid,  and 
the  court  having  inquired  into  the  validity  of  the  title  of  the 
said  petitioners ;  and  for  that  it  appears  to  the  court  that  no 
grant  of  the  king's  domain  could  have  been  legally  made,  unless 
made  in  virtue  of  some  law  or  authority  from  him.  And  for  tliat 
the  regulations  of  Count  0'Reily,of  the  eighteenth  of  February, 
in  the  year  one  thousand  seven  hundred  and  seventy ;  and  of 
governor  Gayoso,  of  the  ninth  of  September,  one  thousand  seven 
hundred  and  ninety-seven ;  and  of  Morales,  the  intendant,  of 
the  seventeenth  of  July,  one  thousand  seven  hundred  land  nine- 
ty-nine, exhibit  a  general  intention  and  policy  on  the  part  of  the 
Spanish  government,  in  relation  to  the  disposition  of  the  public 
domain,  which  excludes  every  reasonable  supposition  of  the  ex- 
istence of  any  law,  usage,  or  custom,  under  and  in  conformity 
to  which  the  alleged  concession  might  have  been  perfected  into 
a  complete  title,  had  not  the  sovereignty  of  the  country  been 
transfemed  to  the  United  States,  and  for  the  principles,  commands, 
and  prohibitiops  in  those  regulations  contained,  are  not  to  be  re- 
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conciled  with  any  idea  of  the  legality  of  the  said  coDcession,  and 
are  incompatible  with  the  existence  of  any  law,  usage,  or  cus- 
tom in  confomity  with  which  the  said  concession  might  have  been 
confirmed,  had  no  change  of  sovereignty  taken  place.  The  court 
doth,  therefore^  find  the  alleged  concession  and  claim  of  the  pe- 
titioners to  be  illegal  in  its  origin,  and  invalid  ;  and  doth,  there- 
fore, decide,  adjudge,'^nd  decree  against  the  yalidity  of  the 
same ;  and  doth  further  order,  adjudge,  and  decree,  that  tlie  said 
petitioners  pay  all  costs  and  charges  occasioned  in  and  about  the 
prosecution  and  defence  of  this  suit. 

The  petitioners  entered  an  appeal  to  tliis  court. 

At  January  term,  1830,  the  case  was  argued  by  Mr.  Benton, 
for  the  appellants,  and  by  Mr.  VVi^t,  attorney-general,  for  the 
United  States.  The  court  held  the  case  under  idvisement,  as 
stated  in  the  opinion  reported  in  4  Peters  511. 

The  appeal  was  again  argued  at  January  term,  1835,  by  Mr. 
White,  for  the  appellants,  and  by  Mr.  Butler,  attorney-general, 
for  the  United  States ;  and  was  held  under  advisement  to  this 
term ;  when 

Mr.  Justice  Baldwin  delivered  the  opinion  of  the  Court. . 

This  is  an  appeal  from  the  decree  of  the  district  court  of  Mis- 
souri, on  the  petition  of  the  plaintiifs,  praying  for  the  confirma- 
tion of  their  claim  to  a  tract  of  land,  pursuant  to  the  act  of  1834, 
for  the  settlement  of  claims  to  land  in  that  state. 

I'he  petition  was  in  due  form,  setting  forth  such  a  case  as  gavo 
jurisdiction  to  the  couit  below,  who  decided  the  claim  to  be  in- 
valid ;  the  appeal  is  regularly  taken  according  to  the  tern^s  of 
the  law.  It  is  in  full  proof  that,  on  the  20th  April,  1796,  the 
lieutenant-governor  of  upper  Louisiana,  in  consideration  of  the 
services  rendered  to  the  Spanish  government  by  Antoine  Soulard, 
the  ancestor  of  the  petitioners,  made  a  concession  or  order  of 
survey  to  him  and  his  heirs  forever,  of  a  tract  of  land  of  ten  thou- 
sand arpents,  French  measure,  to  be  surveyed  and  located  on  any 
vacant  land  in  the  royal  domain.  Pursuant  to  this  order,  a  sur- 
vey was  made  in  February  1804,  and  recorded  in  the  office  of 
the  surveyor-general  of  the  district,  in  March  following. 
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To  the  eonfirmation  of  this  title  various  objections  were  made, 
on  the  ground  that  such  concession  waa  not  authorized  by  the 
laws  of  Spain ;  but  as  they  have  all  been  fully  considered  and 
overruled  in  the  numerous  cases  which  have  been  decided  by 
this  Court,  in  claims  to  land  in  Florida,  under  the  treaty  with 
Spain,  and  in  Missouri  under  the  treaty  with  France,  and  the 
various  acts  of  Congress  on  the  subject ;  it  is  deemed  unnecessa- 
ry to  notice  them.  To  the  survey  no  objections  have  been  made, 
if  the  concession  is  valid  ;  of  which  we  can  have  no  doubt,  con- 
sistently with  the  principles  heretofore  established  by  this  court. 

We  are  therefore  of  opinion,  that  the  claims  of  the  petitioners 
to  the  land  described  in  their  petition  is  a  good  and  valid  title 
thereto  by  the  law  of  nations,  the  laws,  usages,  and  customs  of 
Spain,  (under  whose  government  the  title  originated,)  the  treaty 
between  France  and  the  United  States  for  the  cession  of  Louisi- 
ana, and  the  stipulations  thereof,  as  well  as  the  acts  of  Congress 
in  relation  thereto ;  and  that  it  ought  to  be  confirmed  to  the  peti- 
tioners agreeably  to  the  prayer  of  their  petition. 

The  Court  doth  therefore  finally  order,  adjudge,  and  decree 
that  the  decree  of  the  district  court  of  Missouri  be,  and  the  same 
is  hereby  annulled  and  reversed,  except  as  to  such  part  or  parts 
of  the  land  surveyed  to  the  said  Soulard,  pursuant  to  the  afore- 
said concession,  as  had  been  sold  by  the  United  States  before  the 
filing  of  tlie  petitions  in  this  case,  as  to  which  the  decree  of  the 
district  court  is  hereby  affirmed,  and  the  land  so  sold  confirmed 
to  the  United  States.  And  this  Court,  proceeding  to  render  such 
decree  as  the  district  court  ought  to  have  rendered,  doth  further 
order,  adjudge,  and  decree,  that  the  title  of  the  petitioners  to  all 
of  said  land  embraced  in  said  concession  and  survey,  which  has 
not  been  so  sold  by  the  United  States,  is  valid  by  the  laws  and 
treaty  aforesaid,  and  is  hereby. confirmed  to  them,  agreeably  to 
said  concession  and  survey.  And  the  Court  doth  further  order, 
adjudge,  and  decree,  that  the  surveyor  of  the  public  lands  in  the 
state  of  Missouri  shall  cause  the  land  specified  therein  and  in 
this  decree,  to  be  surveyed  at  the  expense  of  the  petitioners,  and 
to  do  such  other  acts  thereon  as  are  enjoined  by  law  on  such 
surveyor.  Also,  that  such  surveyor  shall  certify  on  the  plots  and 
certificates  of  such  survey  to  be  so  made,  what  pait  or  parts  of 
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the  original  survey  of  such  land  has  been  sold  as  aforesaid  by 
the  United  States,  together  with  the  quantity  thereof.  Which 
being  ascertained,  the  said  petitioners,  their  heirs  or  legal  repre- 
sentatives, shall  have  the  right  to  enter  the  same  quantity  of  land 
as  shall  be  so  certified  to  have  been  so  sold  by  the  United  States, 
in  any  land  office  in  the  state  of  Missouri,  after  the  same  shall 
have  been  offered  for  sale,  which  entry  shall  be  made*  conforma- 
bly to  the  act  of  Congress  in  such  case  made  and  provided. 
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Harriet  £.  Hook  and  others,  appellants  v.  John  Linton, 

CURATOR. 

The  death  of  the  appellee  having  been  euggefted,  and  the  counsel  for  his  executor 
olTering  to  enter  his  appearance  for  the  executor,  the  court  sustained  a  motion  to 
dknuss  the  cause,  as  no  person  appeared  to  prosecute  the  «uit  for  the  appellants. 

BILL  in  equity  from  the  district  court  of  Louisiana,  brought  by . 
appeal  to  this  court,  from  a  decree  of  the  district  court  dimissing 
the  bill  upon  a  demurrer. 

It  was  suggested  by  Mr.  Porter,  as  counsel  for  appellee,  that 
Linton  was  dead,  and  he  was  ready  to  enter  his  appearance  for 
his  executor,  and  to  revive  the  suit ;  and  as  no  person  appeared 
to  prosecute  the  suit  for  the  appellants,  he  moved  for  a  dismissal 
of  the  appeal. 

The  Court  took  the  motion  into  consideration,  and  on  the  suc- 
ceeding day  directed  the  appeal  to  be  dismissed. 
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Samuel  B.  Hobart  and  others,  claimants  of  the  Bri^ 
Hope  and  Cargo,  appellants  y.  Andrew  Drooan  and 
others,  libellants. 

Salvage.  The  brig  Hope,  with  a  valuable  cargo,  had  been  condocted,  in  the  evening, 
by  a  pilot  inside  of  Mobile  Point,  where  pilots  of  the  outer  harbor  usually  leave 
vessels  which  they  pilot  inside  of  that  bar.  The  pilot  was  discharged,  and  the  Hope 
proceeded  up  the  bay  of  Mobile.  The  wind  soon  after  changed,  blew  a  violent  gale 
from  the  northwest,  both  anchors  parted,  and  the  Hope  was  driven  on  a  shoal  out- 
side of  the  point,  among  the  east  breakers.  The  gale  increased  to  a  hurricane,  and 
forced  the  vessel  on  her  beam-ends,  and  her  masts  and  bowsprit  were  cut  avray. 
The  master  and  crew  deserted  her  to  save  their  lives.  After  various  fruitless  efforts 
to  save  her,  the  libellants,  all  pilots  of  the  outer  harbor  of  Mobile,  two  days  after 
she  was  stranded,  and  while  yet  in  great  peril,  succeeded ;  and  she  was  brought  up 
to  the  city  of  Mobile  by  them,  towed  by  their  pilot-boat,  assisted  by  a  steamboat 
employed  by  them.  On  a  libel  for  salvage,  the  district  court  of  the  United  State* 
for  the  district  of  Alabama  allowed,  as  salvage,  one-third  of  $15,299  58,  the  ap- 
praised value  of  the  brig  and  cargo.  The  owners  of  the  brig  and  cargo  appealed  to 
this  court. 

The  amount  of  salvage  allowed  by  ihe  district  court  is  certainly  not,  under  the  cir- 
cumstances of  the  case,  unreasonable.  This  court  is  not  in  the  habit  of  revising 
such  decrees  as  to  the  amount  of  salvage,  unless  upon  some  dear  and  palpable  mis- 
take, or  gross  over-allowance  of  the  court  below.  It  is  equally  against  sound 
policy  and  public  convenience  to  encourage  appeals  of  this  sort  in  matters  of  discre- 
tion ;  unless  there  has  been  •<omc  vi«^Iafion  of  the  just  principles  which  ought  to  reg- 
ulate the  subject. 

Suits  for  pilotage  on  the  high  seas,  and  on  waters  navigable  from  the  sea,  as  far  as 
the  tide  ebbs  and  flows,  are  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States.  The  service  is  strictly  maritime,  and  falls  within  the  principles  al- 
ready established  by  this  court  in  the  case  of  the  Thomas  Jefferson,  (10  Wheaton*s 
R.  428,)  and  Pcyroux  v.  Howard,  (6  Peters's  R.  682.) 

The  jurisdiction  of  the  district  courts  of  the  United  States,  in  cases  of  admiralty  and 
maritime  jurisdiction,  is  not  ousted  by  the  adoption  of  the  state  laws  by  the  act  of 
congress.  The  only  effect  is  to  leave  the  jurisdiction  concurrent  in  the  state  courts : 
and,  if  the  party  should  sue  in  the  admiralty,  to  limit  his  recovery  to  the  same  pie- 
cisc  sum,  to  which  he  would  be  entitled  under  the  state  laws,  adopted  by  congress, 
if  he  should  sue  in  the  state  courts. 

A  pilot,  while  acting  vrithin  the  strict  line  of  his  duty,  however  he  may  entitle  him- 
self to  extraordinary  pilotage  compensation  for  extraordinary  services,  as  contra- 
distinguished from  ordinary  pilotage  for  ordinary  services,  cannot  be  entitled  to 
claim  salvage.  In  this  respect  he  is  not  distinguished  from  any  other  officer,  public 
or  private,  acting  within  the  appropriate  sphere  of  his  duty.  But  a  pilot,  as  such, 
is  not  disabled,  in  virtue  of  his  office,  fit>m  becoming  a  salvor.  On  the  contrary, 
whenever  he  performs  salvage  services  beyond  the  line  of  his  appropriate  duties,  or 
under  circumstances,  to  which  those  duties  do  not  justly  attach ;  he  stands  in  the 
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Mme  relation  to  th«  property  u  any  other  salvor :  that  b,  with  a  title  to  compensa- 
tion  to  the  extent  of  the  merit  of  hie  eenricet,  viewed  in  the  light  of  a  Uheral  public 
policy. 

Seamen,  in  the  ordinary  course  of  things,  in  the  performance  of  their  duties,  are  not 
allowed  to  become  salvors,  whatever  may  have  been  the  perils,  or  hardships,  or  gal- 
lantly of  their  services  in  saving  the  ship  and  cargo.  Extraordinary  events  may 
occur,  in  which  their  connexion  with  the  ship  may  be  dissolved  de  facto,  or  by  ope- 
ration of  law ;  or  they  may  exceed  their  proper  duty,  in  which  cases  they  may  be 
permitted  to  claim  as  salvors. 

It  is  not  within  the  scope  of  the  positive  duties  of  a  pilot  to  go  to  the  rescue  of  a 
wrecked  vessel,  and  employ  himself  in  saving  her  or  her  cargo,  when  she  was 
wholly  unnavigable.  That  is  a  duty  entirely  distinct  in  its  nature,  and  no  more 
belonging  to  a  pilot,  than  it  would  be  to  supply  such  a  vessel  with  masts  or  sails,  or 
to  employ  lighters  to  discharge  her  cargo,  in  order  to  float  her.  It  is  properly  a  sal' 
vage  service,  involving  duties  and  responsibilities,  for  which  his  employment  may 
peculiarly  fit  him ;  but  yet  in  no  sense  included  in  the  duty  of  navigating  the  bhip. 

This  was  a  case  where  the  libellants  acted  as  salvors,  and  not  as  pilots.  They  had, 
at  the  time,  no  particular  relation  to  the  distressed  ship.  They  proffered  useful  ser- 
vices as  volunteers,  without  any  pre-existing  covenant,  that  connected  them  with 
the  duty  of  employing  themselves  for  her  preservation.  The  duties  they  undertook 
were  far  beyond  any  belonging  to  pilots,  and  precisely  those  belonging  to  salvors. 

ON  appeal  from  the  district  court  of  the  United  States  for  the 
southern  district  of  Alabama. 

The  ship  Hope  was  bound  to  Mobile  from  Havana,  in  Janua- 
ry, 1832,  with  a  cargo  of  fruit,  sugar,  coifee,  segars,  and  tobac- 
co. She  arrived  off  the  port  of  Mobile  on  the  24th  January, 
1832,  took  a  pilot,  and  was  carried  safely  within  Mobile  Point, 
to  a  place  at  which  the  pilots  are  usually  discharged ;  the  pilot 
then  left  her,  and  she  proceeded  some  distance  up  the  bay,  and 
came  to  anchor  about  six  miles  within  Mobile  Point. 

In  the  night,  the  wind  rose  to  a  powerful  gale ;  in  the  course 
of  which  the  brig  parted  her  cables,  and  was  driven  by  the  force 
of  the  winds  and  waves  below  Mobile  Point,  where  she  grounded. 
The  master  and  crew,  in  order  to  save-  their  lives,  took  to  the 
boat,  and  left  the  brig  and  cargo. 

The  vessel  remained  grounded  for  some  time  in  great  peril, 
having  bilged,  and  having  four  feet  water  in  her  hold.  The  li- 
bellants,  who  were  pilots  of  the  outer  harbor  of  Mobile,  after 
having,  without  success,  made  previous  efforts  to  board  her,  at 
length  succeeded ;  and  less  than  half  an  hour  afterwards,  the  wind 
having  changed,  the  vessel  and  cargo  floated  off;  and  the  libel- 
lants  took  her  in  charge.     Had  not  the  libellants  been  on  board 
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the  Hope  at  the  time  the  wind  changed,  she  would  have  been 
driven  on  the  opposite  shore,  and  would,  with  her  cargo,  in  the 
opinion  of  the  witnesses  examined  in  the  district  court,  have 
been  totally  lost.  She  was  towed  by  the  boats  of  the  libellants 
into  the  port  of  Mobile. 

The  libellants  proceeded  for  salvage  against  the  Hope  and 
cargo,  and  the  district  court  awarded  to  them,  as  salvage,  one- 
third  of  the  value  of  the  ship  and  cargo.  The  total  value  of  the 
property  saved  was  j|(  15,299  58. 

The  owners  appealed  to  this  Court. 

The  case  was  argued  by  Mr.  Ogden,  for  the  appellants,  and 
by  Mr.  Southard,  for  the  appellees. 

The  facts  of  the  case  are  stated  more  at  large  in  the  opinion 
of  the  court. 

Mr.  Ogden  contended,  that  as  the  libellants  were  pilots  of  the 
outer  bay  of  Mobile,  they  could  not  be  considered  as  salvors ; 
and  could  not  claim  salvage  for  such  services  as  those  which  had 
been  rendered  to  the  Hope.  The  proceedings  in  the  district 
court  were  for  salvag^,  as  appears  by  the  bill ;  and  the  decree 
of  that  court,  made  on  the  18th  January,  1833,  is  for  one-third 
of  the  amount  of  the  appraised  value  of  the  property  saved,  "as 
salvage." 

Having  claimed  as  salvors,  and  the  law  not  authorizing  such 
a  claim,  they  cannot  now,  by  an  amendment  of  the  libel,  state 
such  a  claim  as  this  court  will  ratify.  The  amendment  would 
alter  the  whole  nature  of  the  case ;  and  although  amendments  are, 
in  many  cases,  allowed  in  an  appellate  court,  this  is  not  such  a 
case.  Cited  9  Cranch,  244,  284.  The  Edward  1  Wheat.  261 ; 
7  Cranch,  570 ;  Divina  Pastora,  4  Wheat.  52. 

The  following  points  were  presented  for  the  consideration  of 
the  court : 

1 .  That  it  was  the  duty  of  the  libellants,  as  pilots,  to  give 
any  assistance  in  their  power,  to  vessels  in  distress,  within  the 
limits  of  their  pilot  ground  ;  and  this  being  a  service  rendered  in 
discharge  of  their  duty,  forms  no  case  for  a  claim  of  salvage. 

2.  That  the  act  of  congress  leaves  the  regulations  of  pilots 
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to  the  state  laws  ;  and  by  the  law  of  Alabama,  any  extra  allow- 
ance claimed  by  pilots,  must  be  fiied  by  the  wardens  of  the 
port. 

3.  That  the  district  court  of  Alabama  had  no  jurisdiction  in 
this  case. 

By  the  libel  it  appears  that  the  libellants  were  pilots  of  the 
port  of  Mobile,  in  Alabama ;  and  the  first  question  for  the  con- 
sideration of  the  court  is,  whether  pilots  can  claim  salvage  un- 
der the  circumstance  of  this  case. 

The  principles  of  law  which  regulate  such  claims,  claims  for 
compensation  and  reward  for  services  which  are  performed  in 
the  ordinary  course  of  the  duties  of  the  sitation  of  the  person 
who  performs  them,  virtute  officii,  are  reported  in  the  case  of 
Le  Tigre,  3  Washc  C.  C.  R.  570,  71.  A  pilot  is  not  entitled  to 
salvage  unless  he  goes  beyond  his  ordinary  duties.  A  person  who 
is  bound  to  render  assistance  in  saving  a  ship,  cannot  be  consider- 
ed a  salvor.  The  Neptune,  1  Hog.  Ad.  Rep.  266  ;  The  Joseph, 
]  Rob.  Ad.  Rep.  257.  A  pilot  is  not  to  claim  as  a  salvor.  Bees. 
Ad.  Rep.  212.  A  case  has  been  decided  by  Mr.  Justice  Thompson, 
in  the  circuit  court  of  the  southern  district  of  New  York,  in  which 
pilots  who  had  rescued  the  ship  from'  great  danger,  were  not  ad- 
mitted to  be  salvors.  The  case  of  the  Wave,  Mss.  Rep.  The 
danger  in  which  the  vessel  maybe,  does  not  lessen  the  duty  of  a 
pilot  to  rescue  and  save  her.  When  a  vessel  is  in  distress,  and  is 
lound  in  that  situation  by  pilots  on  their  cruising  ground, 4t  is 
theii^  duty  as  pilots  to  bring  her  into  port.  If  the  services  have 
been  great,  they  are  entitled  to  extra  pilotage,  to  be  decided  ac- 
cording to  the  laws  of  the  state  of  which  the  port  out  of  which 
the  pilots  cruise  is  |i  part.  The  regulations  of  pilots  of  the  port 
of  Mobile,  make  provision  for  extra  compensation  in  such  cases ; 
and  in  conformity  with  these  regulations,  and  under  them,  the 
libellants  were  bound  to  present  their  claims. 

It  was  contended  that  the  case  of  the  Wave  was  in  all  import- 
ant particulars  the  same  as  the  case  before  the  court.  The 
Wave  was  outside  of  the  port  of  New  York,  was  in  great  peril, 
and  was  boarded  oS  Sandy  Hook  by  the  pilots.  The  court  would 
allow  no  salvage. 

On  the  second  point,  it  was  argued  that  if  the  libellants  cannot 
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links,  to  the  place  of  beginnidg.  And  that  a  certificate  of  said 
survey  was  duly  made  and  recorded  in  tUe  book  of  record  of 
surveys  kept  by  the  said  petitioner  as  surveyor  as  aforesaid. 
That  before  the  time  when  claims  should  have  been  filed  pursu- 
ant  to  the  act  of  Congress  of  the  second.  March,  one  thousand 
eight  hundred  and  five,  the  said  decree  of  concession  and  certifi- 
cate of  survey  were,  by  mistake,  thrown  into  the  fire  and  de- 
stroyed. That  in  consequence  of  the  destruction  of  said  conces- 
cession  and  certificate  of  survey,  the  said  petitioner  considered 
that  he  was  excluded  from  the  benefit  Of  the  act  of  Congress 
passed  for  tlie  relief  of  land  claimants,  and  omitted  to  file  any  no- 
tice of  his  claim,  and  has,  thereby,  been  deprived  of  the  bene- 
fit of  the  laws  heretofore  passed  by  Congress.  .That  of  the  said 
tract  of  land,  one  thousand  nine  hundred  and  forty-seven  acres 
and  thirty-five  hundreds  of  an  acre,  have  been  sold  by  the  Uni- 
ted States,  and  that  the  residue  of  the  said  tract  is*  not  claimed 
or  possessed  by  any  person  other  than  the  petitioner.  And  that  the 
same  has  been  reserved  from  public  sale  until  the  final  adjudi- 
cation thereon  by  the  proper  tribunal.  The  petitioner  prays  that 
the  validity  of  his  said  claim  may  be  inquired  into  and  decided, 
and  that  his  claim  and  title  may  be  confirmed  to  all  that  part  of 
the  said  tract  which  has  not  been' sold  as  aforesaid  by  the  United 
States,  and  that  he  be  authorised  Jo  eiiter,  in  any  of  tiie  land 
offices  in  the  state  of  Missouri,  the  quantity  of  one  thousand  nine 
hundred  and  forty-seven  acres  and  thirty-five  hundreths  of  an 
acre  of  land,  the  quantity  sold  as  aforesaid  by  the. United  States* 
It  appears,  also,  that  on  (he  sevcnteeth  day  ofMarchy  one  thou- 
sand eight  hundred  and  twenty-five,  Julie  Soulard,  widow  of  the 
said  petitioner,  and  James  G.  Soulard,  Henry  G.  Soulard,  Eliza 
Soulard,  and  Benjamin  A.  Soulard,  children  and  heirs  at  law  of 
the  said  petitioner,  filed  their  petition  setting  forth  that  the  said 
Antoine  Soulard,  after  having  filed  and  prosecuted  his  said  peti- 
tion, died,  leaving  the  said  widow  and  children  his  only  heirs 
and  legal  representatives ;  and  praying  that  the  said  cau'se  might 
be  revived  and  stand  in  their  names  against  the  .United  States; 
and  the  attorney  of  the  United  States  freely  admittiiTg  all  the 
facts  set  forth  in  the  petition  of  the  said  widow  and^hildren,  the 
said  cause  was  revived  accordingly. 
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And  it  also  appearing  that  the  answer  of  the  attorney  of  the 
United  States  sets  forth,  in  substance,  that  he  is  wholly  unin- 
formed of  all  the  matters  and  things  in  the  said  petition  of  An- 
toine  Soulard,  revived  as  aforesaid  contained,  and,  therefore,  that 
he  does  not  admit  the  same  to  be  true,  and  that  he  prays  the  court 
that  the  said  petitioners  may  be  held  and  required  to  prove  all 
such  facts,  matters,  and  things,  the  existence  whereof  is,  or  may 
be  deemed  nacessary  to  the  confirmation  of  the  said  claim.  And, 
moreover,  that  the  >said  petitioners  may  be  required  and  com- 
pelled to  produce  and  show  to  the  court  the  law,  usage,  or  cus< 
torn,  by  force  and  virtue  whereof  the  said  claim  can  or  ought  to 
be  confirmed.  And  it  further  appearing,  by  the  finding  of  the 
jury  empannelled  to  try  the  issue  directed  in  this  cause,  that  such 
concession  was  made  to  the  said  Antoine  Soulard,  as  in  the  said 
petition  is  stated.  And  it  also  appearing  in  evidence  offered  on 
the  part  of  the  said  petitioners,  that  a  survey  of  the  said  land  was 
made,  and  a  plat  thereof  recorded,  as  in  the  said  petition  is  sta- 
ted. And  that  it  was  the  practice  of  the  lieutenant-governor  of 
upper  Louisiana  to  make*  concessions  of  land  in  virtue  of  th^ir 
office,  as  such  governors,  and  not  in  virtue  of  any  commission 
as  sub-delegate.  And  after  debate  of  the  m.atters  aforesaid,  and 
the  court  having  inquired  into  the  validity  of  the  title  of  the 
said  petitioners;  and  for  that  it  appears  to  the  court  that  no 
grant  of  the  king's  domain  could  have  been  legally  made,  unless 
made  in  virtue  of  some  law  or  authority  from  him.  And  for  diat 
the  regulations  of  Count  O'Reily,  of  the  eighteenth  of  February, 
in  the  year  one  thousand  seven  hundred  and  seventy ;  and  of 
governor  Gayoso,  of  the  ninth  of  September,  one  thousand  seven 
hundred  and  ninety-seven ;  and  of  Morales,  the  intendant,  of 
the  seventeenth  of  July,  one  thousand  seven  hundred  land  nine- 
ty-nine, exhibit  a  general  intention  and  policy  on  the  part  of  the 
Spanish  government,  in  relation  to  the  disposition  of  the  public 
domain,  which  excludes  every  reasonable  supposition  of  the  ex- 
istence of  any  law,  usage,  or  custom,  under  and  in  conformity 
to  which  the  alleged  concession  might  have  been  perfected  into 
a  complete  title,  had  not  the  sovereignty  of  the  country  been 
transferred  to  the  United  States,  and  for  the  principles,  commanils, 
and  prohibitions  in  those  regulations  contained,  are  not  to  be  re- 
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links,  to  the  place  of  beginning.  And  that  a  ceTtificate  of  said 
survey  was  duly  made  and  recorded  in  the  book,  of  record  of 
surveys  kept  by  the  said  petitioner  as  surveyor  as  aforesaid. 
That  before  the  time  when  claims  should  have  been  filed  pursu- 
ant to  the  act  of  Congress  of  the  second.  March,  one  thousand 
eight  hundred  and  five,  the  said  decree  of  concession  and  certifi- 
cate of  survey  were,  by  mistake,  thrown  into  the  fire  and  de- 
stroyed. That  in  consequence  of  the  destruction  of  said  conces- 
cession  and  certificate  of  survey,  the  said  petitioner  considered 
that  he  was  excluded  from  the  benefit  '6f  the  act  of  Congress 
passed  for  the  relief  of  land  claimants,  and  omitted  to  file  any  no- 
tice of  his  claim,  and  has,  thereby,  been  deprived  of  the  bene- 
fit of  the  laws  heretofore  passed  by  Congress.  .That  of  the  said 
tract  of  land,  one  thousand  nine  hundred  and  forty-seven  acres 
and  thirty-five  hundreds  of  an  acre,  have  been  sold  by  the  Uni- 
ted States,  and  that  the  residue  of  the  said  tract  is*  not  claimed 
or  possessed  by  any  person  other  than  the  petitioner.  And  that  the 
!^ame  has  been  reserved  from  public  sale  until  the  final  adjudi- 
cation thereon  by  the  proper  tribunal.  The  petitioner  prays  that 
the  validity  of  his  said  claim  may  be  inquired  into  and  decided, 
and  that  his  claim  and  title  may  be  confirmed  to  all  that  part  of 
the  said  tract  which  has  not  been' sold  as  aforesaid  by  the  United 
States,  and  that  he  be  authori2ed  to  enter,  in  any  of  tile  land 
offices  in  the  state  of  Missouri,  the  quantity  of  one  thousand  nine 
hundred  and  forty-seven  acres  and  thirty-five  hundreths  of  an 
acre  of  land,  the  quantity  sold  as  aforesaid  by  the.United  States. 
It  appears,  also,  that  on  (he  sevcnteeth  day  of- March,-  one  thou- 
sand eight  hundred  and  twenty-five,  Julie  Soulard,  widow  of  the 
said  petitioner,  and  James  G.  Soulard,  Henry  G.  Soulard,  Eliza 
Soulard,  and  Benjamin  A.  Soulard,  children  and  heirs  at  law  of 
the  said  petitioner,  filed  their  petition  setting  forth  that  the  said 
Anloine  Soulard,  after  having  filed  and  prosecuted  his  said  peti- 
tion, died,  leaving  the  said  widow- and  children  his  only  heirs 
and  legal  representatives ;  and  praying  that  the  said  cau'se  might 
be  revived  and  stand  in  their  names  against  the.United  States; 
and  the  attorney  of  the  United  States  freely  admittiiTg  all  the 
facts  set  forth  in  the  petition  of  the  said  widow  and^hildren^  the 
said  cause  was  revived  accordingly. 
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And  it  also  appearing  that  the  answer  of  the  attorney  of  the 
United  States  sets  forth,  in  substance,  that  he  is  wholly  unin- 
formed of  all  the  matters  and  things  in  the  said  petition  of  An- 
toine  Soulard,  revived  as  aforesaid  contained,  and,  therefore,  that 
he  does  not  admit  the  same  to  be  true,  and  that  he  prays  the  court 
that  the  said  petitioners  may  be  held  and  required  to  prove  all 
such  facts,  matters,  and  things,  the  existence  whereof  is,  or  may 
be  deemed  nacessary  to  the  confirmation  of  the  said  claim.  And, 
moreover,  that  the  -said  petitioners  may  be  required  and  com- 
pelled to  produce  and  show  to  the  court  the  law,  usage,  or  cus« 
torn,  by  force  and  virtue  whereof  the  said  claim  can  or  ought  to 
be  confirmed.  And  it  further  appearing,  by  the  finding  of  the 
jury  erapannelled  to  try  the  issue  directed  in  this  cause,  that  such 
concession  was  made  to  the  said  Antoine  Soulard,  as  in  the  said 
petition  is  stated.  And  it  also  appearing  in  evidence  offered  on 
the  part  of  the  said  petitioners,  that  a  survey  of  the  said  land  was 
made,  and  a  plat  thereof  recorded,  as  in  the  said  petition  is  sta- 
ted. And  that  it  was  the  practice  of  the  lieutenant-governor  of 
upper  Louisiana  to  make*  concessions  of  land  in  virtue  of  th^ir 
office,  as  such  governors,  and  not  in  virtue  of  any  commission 
as  sub-delegate.  And  after  debate  of  the  matters  aforesaid,  and 
the  court  having  inquired  into  the  validity  of  the  title  of  the 
said  petitioners ;  and  for  that  it  appears  to  the  court  that  no 
grant  of  the  king's  domain  could  have  been  legally  made,  unless 
made  in  virtue  of  some  law  or  authority  from  him.  And  for  that 
the  regulations  of  Count  0'Reily,of  the  eighteenth  of  February, 
in  the  year  one  thousand  seven  hundred  and  seventy ;  and  of 
governor  Gayoso,  of  the  ninth  of  September,  one  thousand  $even 
hundred  and  ninety-seven ;  and  of  Morales,  the  intendant,  of 
the  seventeenth  of  July,  one  thousand  seven  hundred  land  nine- 
ty-nine, exhibit  a  general  intention  and  policy  on  the  part  of  the 
Spanish  government,  in  relation  to  the  disposition  of  the  public 
domain,  which  excludes  every  reasonable  supposition  of  the  ex- 
istence of  any  law,  usage,  or  custom,  under  and  in  conformity 
to  which  the  alleged  concession  might  have  been  perfected  into 
a  complete  title,  had  not  the  sovereignty  of  the  country  been 
transferred  to  the  United  States,  and  for  the  principles,  commands, 
and  probibitiops  in  those  regulations  contained,  are  not  to  be  re- 
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conciled  with  any  idea  of  the  legality  of  the  said  concession,  and 
are  incompatible  with  the  existence  of  any  law,  usage,  or  cus- 
tom in  confomity  with  which  the  said  concession  might  have  been 
confirmed,  had  no  change  of  sovereignty  taken  place.  The  court 
doth,  therefore^  find  the  alleged  concession  and  claim  of  the  pe* 
titioners  to  be  illegal  in  its  origin,  and  invalid  ;  and  doth,  there- 
fore, decide,  adjudge,^nd  decree  against  the  yalidity  of  the 
same ;  and  doth  further  order,  adjudge,  and  decree,  that  tlie  said 
petitioners  pay  all  costs  and  charges  occasioned  in  and  about  the 
prosecution  and  defence  of  this  suit. 

The  petitioners  ei)tered  an  appeal  to  this  court. 

At  January  term,  1830,  the  case  was  argued  by  Mr.  Benton, 
for  the  appellants,  and  by  Mr.  Wi^t,  attorney-general,  for  the 
United  States.  The  court  held  the  case  under  idvisement,  as 
stated  in  the  opinion  reported  in  4  Peters  511. 

The  appeal  was  again  argued  at  January  term,  1835,  by  Mr^ 
White,  for  the  appellants,  and  by  Mr.  Butler,  attorney-general, 
for  the  United  States ;  and  was  held  under  advisement  to  this 
term ;  when 

Mr.  Justice  Baldwin  delivered  the  opinion  of  the  Court. . 

This  is  an  appeal  from  the  decree  of  the  district  court  of  Mis- 
souri, on  the  petition  of  the  plaintiffs,  praying  for  the  confirma- 
tion of  their  claim  to  a  tract  of  land,  pursuant  to  the  act  of  1824, 
for  the  settlement  of  claims  to  land  in  that  state. 

I'he  petition  was  in  due  form,  setting  forth  such  a  case  as  gave 
jurisdiction  to  the  court  below,  who  decided  the  claim  to  be  in- 
valid ;  the  appeal  is  regularly  taken  according  to  the  terms  of 
the  law.  It  is  in  full  proof  that,  on  the  20th  April,  1796,  the 
lieutenant-governor  of  upper  Louisiana,  in  consideration  of  the 
services  rendered  to  the  Spanish  government  by  Antoine  Soulard, 
the  ancestor  of  the  petitioners,  made  a  concession  or  order  of 
survey  to  him  and  his  heirs  forever,  of  a  tract  of  land  of  ten  thou- 
sand arpents,  French  measure,  to  be  surveyed  and  located  on  any 
vacant  land  in  the  royal  domain.  Pursuant  to  this  order,  a  sur- 
vey was  made  in  February  1804,  and  recorded  in  the  office  of 
♦he  surveyor-general  of  the  district,  in  March  following. 
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To  the  confirmation  of  this  title  various  objections  were  made, 
on  the  ground  that  such  concession  waa  not  authorized  by  the 
laws  of  Spain ;  but  as  they  have  all  been  fully  considered  and 
overruled  in  the  numerous  cases  which  have  been  decided  by 
this  Court,  in  claims  to  land  in  Florida,  under  the  treaty  with 
Spain,  and  in  Missouri  under  the  treaty  with  France,  and  the 
various  acts  of  Congress  on  the  subject ;  it  is  deemed  unnecessa- 
ry to  notice  them.  To  the  survey  no  objections  have  been  made, 
if  the  concession  is  valid  ;  of  which  we  can  have  no  doubt,  con- 
sistently with  the  principles  heretofore  established  by  this  court. 

We  are  therefore  of  opinion,  that  the  claims  of  the  petitioners 
to  the  land  described  in  their  petition  is  a  good  and  valid  title 
thereto  by  the  law  of  nations,  the  laws,  usages,  and  customs  of 
Spain,  (under  whose  government  the  title  originated,)  the  treaty 
between  France  and  the  United  States  for  the  cession  of  Louisi- 
ana, and  the  stipulations  thereof,  as  well  as  the  acts  of  Congress 
in  relation  thereto  ;  and  that  it  ought  to  be  confirmed  to  the  peti- 
tioners agreeably  to  the  prayer  of  their  petition. 

The  Court  doth  therefore  finally  order,  adjudge,  and  decree 
that  the  decree  of  the  district  court  of  Missouri  be,  and  the  same 
is  hereby  annulled  and  reversed,  except  as  to  such  part  or  parts 
of  the  land  surveyed  to  the  said  Soulard,  pursuant  to  the  afore- 
said concession,  as  had  been  sold  by  the  United  States  before  the 
filing  of  the  petitions  in  this  case,  as  to  which  the  decree  of  the 
district  court  is  hereby  affirmed,  and  the  land  so  sold  confirmed 
to  the  United  States.  And  this  Court,  proceeding  to  render  such 
decree  as  the  district  court  ought  to  have  rendered,  doth  further 
order,  adjudge,  and  decree,  that  the  title  of  the  petitioners  to  all 
of  said  land  embraced  in  said  concession  and  survey,  which  has 
not  been  so  sold  by  the  United  States,  is  valid  by  the  laws  and 
treaty  aforesaid,  and  is  hereby. confirmed  to  them,  agreeably  to 
said  concession  and  survey.  And  the  Court  doth  further  order, 
adjudge,  and  decree,  that  the  surveyor  of  the  public  lands  in  the 
state  of  Missouri  shall  cause  the  land  specified  therein  and  in 
this  decree,  to  be  surveyed  at  the  expense  of  the  petitioners,  and 
to  do  such  other  acts  thereon  as  are  enjoined  by  law  on  such 
surveyor.  Also,  that  such  surveyor  shall  certify  on  the  plots  and 
certificates  of  such  survey  to  be  so  made,  what  pait  or  parts  of 
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the  original  survey  of  such  land  has  been  sold  as  aforesaid  by 
the  United  States,  together  with  the  quantity  thereof.  Which 
being  ascertained,  the  said  petitioners,  their  heirs  or  legal  repre- 
sentatives, shall  have  the  right  to  enter  the  same  quantity  of  land 
as  shall  be  so  certified  to  have  been  so  sold  by  the  United  States, 
in  any  land  office  in  the  state  of  Missouri,  after  the  same  shall 
have  been  offered  for  sale,  which  entry  shall  be  made,  conforma- 
bly to  the  act  of  Congress  in  such  case  made  and  provided. 
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Harriet  E.  Hook  and  others,  appkjllants  v.  John  Linton^ 

CURATOR; 

The  death  of  the  appellee  having  been  euggeeted,  and  the  counsel  for  hU  executor 
ofleriog  to  enter  his  appearance  for  the  executor,  the  court  suittamed  a  motion  to 
» the  cause,  as  no  person  appeared  to  prosecute  the  suit  for  the  appellants. 


BILL  ia  equity  from  the  district  court  of  Louisiana,  brought  by  . 
appeal  to  this  court,  from  a  decree  of  the  district  court  dimissing 
(he  bill  upon  a  demurrer. 

It  was  suggested  by  Mr.  Porter,  as  counsel  for  appellee,  that 
Linton  was  dead,  and  he  was  ready  to  enter  his  appearance  for 
his  executor,  and  to  revive  the  suit ;  and  as  no  person  appeared 
to  prosecute  the  suit  for  the  appellants,  he  moved  for  a  dismissal 
of  the  appeal. 

The  Court  took  the  motion  into  consideration,  and  on  the  sue* 
ceeding  day  directed  the  appeal  to  be  dismissed. 
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tide  ebbs  and  flows,  are  within  the  admiraltj  and  maritime  juris- 
diction  of  the  United  States.  The  service  is  strictly  maritime,  and 
falls  within  the  principles  already  established  by  this  court  in  the 
case  of  the  Thomas  Jefferson,  ( 10  Wheaton  R.  428,)  and  Pey- 
roux  V.  Howardt'-(6  Peters  R.  682.) 

The  other  part  of  Ihe  objection  is  not,  in  our  opinion,  main- 
tainable. The  jurisdiction  of  the  district  courts  of  the  United 
States,  in  cases  of  admiralty  and  maritime  jurisdiction,  is  not 
ousted  by  the  adoption  of  the  state  laws  by  the  act  of  congress. 
The  only  effect  is  to  leave  the  jurisdiction  concurrent  in  the 
state  courts  ;  and,  if  the  party  should  sue  in  the  admiralty,  to 
limit  his  recovery  to  the  same  precise  sum,  to  which  he  would 
be  entitled  under  the  state  laws,  adopted  by  congress,  if  he 
should  sue  in  the  state  courts. 

The  second  objection  has  been  met  at  the  bar  by  an  argument 
of  a  grave  cast,  viz.  that  the  act  of  congress,  so  far  as  it  adopts 
the  future  laws  to  be  passed  by  the  states  on  the  subject  of  pilot- 
age, is  unconstitutional  and  void  ;  for  congress  cannot  delegate 
their  powers  of  legislation  to  the. states;  and  that  as  Alabama 
was  not  admitted  into  the  union  as  a  state  until  the  year  1819, 
and  its  laws  on  this  subject  have  been  long  since  passed,  (in 
1822)  these  laws  are,  ipso  facto,  nullities.  This  question  was 
much  discussed  in  the  case  of  Gibbons  v.  Ogden,  (9  Wheaton^ 
R.  207,  208,)  and  may  not  be  without  difficulties.  But  we  are 
spared  from  any  discussion  of  it  on  the  present  occasion,  because 
we  are  of  opinion,  that  the  present  is  not  a  case  of  pilotage,  but 
of  salvage  ;  and  congress  have  never  confided  to  the  states  any 
power  to  regulate  salvage  on  the  sea,  or  on  tide  waters ;  but  the 
same  belongs  to  the  district  courts,  in  virtue  of  the  delegation 
to  them  of  admiralty  and  maritime  jurisdiction. 

Whether,  indeed,  this  be  a  case  of  salvage  or  not,  is  the  point 
involved  in  the  first  objection ;  and  we  shall  now  proceed  to  state 
the  reasons  why  we  are  of  opinion,  that  it  is. 

We  agree  to  the  doctrine  stated  in  the  cases  cited  at  the  bar, 
that  a  pilot,  while  acting  in  it  in  the  strict  line  of  his  duty^liowever 
he  may  entitle  himself  to  extraordinary  pilotage  compensation 
for  extraordinary  services,  as  contradistinguished  from  ordinary 
pilotage  for  ordinary  services,  cannot  be  entitkJ  to.  claim  sal- 
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vage.  In  thid  respect  he  is  not  distinguished  from  any  other 
officer,  public  or  privbte,  acting  within  the  appropriate  sphere  of 
his  daty.  But  a  pilot,  as  such,  is  not  disabled,  in  virtue  of  his 
office,  -from  becoming  a  salvor.  Qn  the  contrary,  wheneyer  he 
performs  salvage  services  beyond  the  line  of  his  appropiate  du- 
ties, or  under  circumstances,  to  which  those  duties  do  not  justly 
attach  ;  he  stands  in  the  same  relation  to  the  property  as  any 
other  salvor ;  that  is,  with  a  title  to  compensation  to  the  extent  of 
the  merit  of  his  services,  viewed  in  the  light  of  a  liberal  public 
policy.  Sir  William  Scott,  in  the  case  of  the  Joseph  Harvey,  ( 1 
Rob.  306,)  speaking  upon  this  subject,  where  pilots  were  claim- 
ing as  salvoriB,  said,  ^^  This  is  a  petition  praying  salvage  ;  and  it 
is  said  by  his  majesty's  advocate,  that  it  is  impossible  for  these 
|»ersons  to  claim  salvage,  as  there  is  little  more  than  pilotage  due  i 
although  it  is  allowed  that  the  court  may,  in  cases  of  pilotage,  as 
well  as  of  salvage,  direct  a  proper  remuneration  to  be  made.  It 
may  be  in  an  extraordinary  case  difficult  to  distinguish  a  case  of 
pilotage /rom  a  case  of  salvage  properly  so  called  ;  for  it  is  pos- 
^ble,  that  the  safe  conduct  of  a  ship,  under  circumstances  of  ex- 
trcQie  personal  danger  and  personal  exertion,  may  exalt  a  pilotage 
service  into  something  of  a  salvage  service.  But,  in  general,  they 
are  distinguishable  enough ;  and  the  pilot,  though  he  contributes 
tq  the  safety  of  a  sh^,  is  not  to  claim  as  a  legal  salvor."  From 
Ibis  language  ^t  is  obvious,  that  the  learned  judge  had  in  his  mind 
the  distinction  between  extraordinary  pilotage  services,  and  sal- 
vage services  properly  so  called;  the  one  cleaily  going  beyond 
the  mere  line  of  duty,  and  the  other  going  merely  to  the  extreme 
line  of  duty.  In  the  case  of  the  Aquilla,  (1  Rob.  37,)  where 
a  magistrate,  acting  in  discharge  of  his  public  duty,  demanded  to 
be  considered  as  a  salvor,  the  same  learned  judge  said :  ^'  This, 
however,  is  certain,  that  if  a  magistrate,  acting  in  his  public 
duty,  on  such  an  occasion,  should  go  beyond  the  limits  of  his 
official  duty  in  giving  extraordinary  assistance,  he  would  have  an 
undeniable  right  to  be  considered  as  a  salvor."  The  same  princi- 
ple was  fully  recognised  by  Mr  Justice  Washington,  in  the  case 
of  Le  Tigre,  (3  Wash.  Cir.  p.  169,  170,  171,)  in  which,  after 
stating  that  ordinary  oflicial  duties  were  not  to  be  compensated 
by  salvage,  he  added:  "Of  this  class  ofxases  is  that  of  a  pOot, 
voir.  x» — Q 
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lybo  safely  conducts  into  port  a  vessel  in  distress  at  sea.  He 
acts  in  the  performance  of  his  ordinary  duty,  imposed  upon  him 
by  the  law  and  nature  of  his  employment ;  and  he  is,  therefore, 
not  entited  to  salvage,  unless  in  a  case  where  he  goes  beyond 
the  ordinary  duties  attached  to  his  employment^!'  Mr.  Justice 
Thompson  in  the  MS.  case  of  The  Wave,  cited  at  the  bar,  main- 
tained the  same  doctrine,  upon  an  elaborate  review  of  all  the 
cases.  It  has  been  also  applied  to  another  very  meritorious- clas» 
of  cases,  we  mean  that  of  seamen,  who  in  the  ordinary  course  of 
things,  in  the  performance  of  their  duties,  are  not  allowed  to  be 
come  salvors,  whatever  may  have  been  the  perils  or  hardships  or 
gallantry  of  their  services  ill  savitig  the  ship  and  cargo.  We  say 
in  the  ordinary  course  of  things ;  for  extraordinary  events  may 
occur,  in  which  their  coni^exion  with  the  ship  may  be  dissolved 
de  facto,  or  by  operation  of  law,  or  they  may  exceed  their  proper 
duty,  in  which  cases  they  may  be  permitted  to  claim  as  sal- 
vors. Such  was  the  case  of  the  seaman  left  on  board  in  the 
case  of  the  Blaireau  (2  Cranch,  R.  ^8,)  ;  and  such  was  the 
exception  alluded  to  in  the  case  of  the  Neptune  ( I  Hagg.  Adm. 
R.  236,  2S7.(a)  In  this  last  case.  Lord  Stowell,  after  saying 
that  the  crew  of  a  ship  cannot  be  considered  as  salvors,  gave 
what  he  deemed  the  definition  of  a  salvor:  /^  What  (said  be)  is 
a  salvor  ?  A  person,  who,  without  any  particular  relation  to  a 
ship  in  distress,  proffers  useful  services,  and  gives  it  as  a  volun- 
teer adventurer  without  any  pre-existing  covenant,  that  connect- 
ed him  with  the  duty  of  employing  himself  for  the  preservation 
of  that  ship."  And  it  must  be  admitted,  that,  however  harsh  the 
rule  may  seem  to  be  in  its  actual  application  to  particular  cases, 
it  is  well  founded  in  publicpoticy,  and  strikes  at  the  root  of  those 
temptations,  which  might  otherwise  exist  to  an  alarming  extent,, 
to  seduce  pilots  and  others  to  abandon  their  proper  duty,  that 
they  might  profit  by  the  distresses  of  the  ship,  which  they  are 
bound  to  navigate. 

Such,  then,  being  the  rule,  let  us  see,  whether  it  has  any  ap- 
plication to  the  actual  circumstances  of  the  present  case.  In  the 
first  place,  none  of  the  Itbellants  were,  at  the  time  of  the  service 

(a)  See  3  Kent,  ComDi.  Lect.  47»p.  199,  (1st  edition  )    The  Two  Oatheruet,  '  - 
Mason,  319.  Newman  t.  Walters.  3  Bo«.and  PuU.612» 
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performed,  at  all  connected  with  the  Hope  in  the  character  of 
pflots.  The  pUot  had  been  regularly  discharged  at  the  usual 
place,  after  arriving  at  Mobile  point ;  and  he  became,  therefore, 
as  to  her,  functus  officio,  until  there  was  some  new  call  for  pilot 
duty.  Now,  the  subsequent  services,  asked  by  the  master  and 
projflfered  by  the  libellants,  as  the  very  agreement  suggested  in 
the  proceedings  abundantly  shows,  was  not  understood  by  either 
of  the  parties  to  be  for  mere  pilot  services,  but  for  services  of  a 
far  different  and  more  extensive  nature  and  character  than  be- 
long to  such  an  employment. 

Indeed,  in  no  just  sense  cati  the  semees  of  firese  libellants  be 
deemed  to  fall  within  the  scope  of  the  duties  of  pilots.  Lord 
Tenterden,  in  his  excellent  Treatise  on  Shipping  (part  2,  ch.  5, 
s.  1,  p.  148,)  has  defined  a  pilot  to  be  ^'  ar  person,  taken  on  board 
at  a  particular  place,  for  the  purpose  of  conducting  a  ship  through 
a  river,  road,  or  channel,  or  from  or  into  a  port."  His  duty, 
therefore,  is  properly  the  duty  to  navigate  the  ship  over  and 
through  his  pilotage  limits,  or,  as  it  is  commonly  called,  his  pilot- 
age ground.  The  case,  therefore,  necessarily  presupposes,  that 
the  ship  is  in  a  condition  capable  of  being  navigated;  distressed, 
if  you  please,  and  laboring  under  difficulties,  but  still  capable,  in 
point  of  crew,  equipments,  and  situation,  of  being  navigated.  No 
one  ever  heard  of  its  being  within  the  scope  of  the  positive 
duties  of  a  pilot  to  go  to  the  rescue  of  a  wrecked  vessel,' and  em- 
ploy himself  in  saving  her  or  her  cargo,  when  she  was  wholly 
unnavigablc.  That  is  a  duty  entirely  distinct  in  its  nature,  and 
no  more  belonging  to  a  pilot,  than  it  would  be  to  supply  such  a 
vessel  with  masts  or  sails,  or  to  employ  lighters  to  discharge 
her  cargo,  in  order  to  float  her.  It  is  property  a  salvaga  service, 
involving  duties  and  responsibilities,  for  which  his  employment 
may  peculiarly  fit  him  ;  but  yet  in  no  sense  included  in  the  duty 
of  navigating  the  ship.  Lord  Alyanley,  in  Newman  v.  Wallers, 
(3  Bos.  and  Pull.  616,)  puts  a  case  far  shoi*t  of  that,  which  is 
here  presented,  as  a  clear  case  of  salvage.  '' Suppose  (said 
he)  a  tempest  should  arise,  while  the  pilot  is  on  board,  and  he 
should  go  off  in  a  boat  to  the  shore  to  fetch  hands,  and  should 
risk  his  life  for  the  safety  of  the  ship  in  a  manner  dilTcrcnt  from 
that,  which  his  duty  required  ;  in  such  a  case  it  seems  to  me, 
that  he  would  be  entitled  to  a  compensation  in  the  nature  of  sal* 
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tMge ;  and  I  am  gUd  that  Sir  William  Scott  appears  to  entertain  the 
same  opinion.''  Now,  in  the  case  here  supposed,  the  pilot  had 
already  acquired  a  relation  to  the  ship  by  having  actually  entered 
upon  the  service  ad  such ;  and  yet  the  learned  judge  holds  it 
Upon  principle,  a  clear  case  of  salvage. 

What.^were  the  cirAimstances  under  which  the  present  service, 
was  performed  ?  The  brig  was  stranded  upon^a  bank,  with  -the 
sea  rolliag  over  her ;  her  masts,  and  bowsprit  were  cut  away ; 
her  pumps  were  choked  ;  two  feet  of  water  were  in  her  hold ; 
she  was  deserted  b^  her  master  and  crew,  and  incapable  of 
navigation  by  herself;  and  even  when  gotten  off,  she  was  navi- 
gated only  by  being  towed  by  two  pilot  boats'  and  a  steamboat 
into  port.  At  thif  time  the  libellants  had  no  official  cotinexion 
whatsoever  with  ner  as  pilots.  Where  then  was  the  obligatioii 
on  them  to  go  on  board,  and  take  charge  of  a  ¥^eck,  and  to 
hazard  their  lives  and  property,  and  to  apply  their  labor  to  de- 
liver the  brig  and  cargo  from  their'  present  imipinent  perils,  any 
more  than  on  any  other  persons?  We  know  of  none.  We  think 
the  whole  enterprise  was  an  enterprise  of  salv^e,  and  not  pf 
pilotage^  It  was  a  case,  where  they  acted  as  salvors  strictly  ac<' 
cording  to  the  definition  of  Sir  Wijliam  Scott.  They  hadal  the 
time  no  particular  relation  to  the  distressed  ship^  they  proffered 
useful  services  as  vplunteers,  without , any  pre-existing  op venant,^ 
that  connected  them  wi^h  tl^e  duty  of  employing  themselves  for 
her  preservation.  The  duties  they  unde^-toXik 'were, far  beyond 
any  belonging  to  pilots,  and  precisely  tho^e  belonging  to  salvors. 

For  these  reasons,  therefore*  we  are  of  o]^inion,.that  the  de- 
cree of  the  district  court  of  Alabama  ought  to  be  affirmed-with 
costs. 


This  cause  came  on  to  be  heafd  on  the  trapscript  of  {he  rec- 
ord from  the  district  court  of  the  United  States  for  the  southern 
district  of  Alabama,  and  was  argued  by  coufisel-;  on  considera- 
tion wher^ofj  it  is  adjudged  and  decreed  by  this  Court,  that  the 
decree,  of  the  said  district  court  in  this  cause  1)0,  and  the  same  is 
hereby  affirmed,  with  costs  and  damages  at  the  rate  of.  six  per 
centum  per  annum,  on  the  amount  decreed  by  the  said  district 
court  as  salvage. 
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RSPRESENTATIYES  OF  JoSEPH  H.  HaWXINS,  DECEASED. 

Although  ^Tentre  de  novo  u  fircquenUy  awarded  hy  a  court  of  error  upon  a  bill  of 
exceptions,  to  enable  partiei  to  amend,  and  though  amendmenti  may,  in  the  sound 
difcretion  of  the  court,  upon  a  new  trial,  be  permitted,  the  Tenire  de  novo  ie^  in  no 
instance,  any  Uiing  more  than  an  order  for  a  new  trial  in  a  cause  in  which  the  ver- 
dict or  judgment  is  erroneous  in  matter  of  law ;  and  is  never  "  equivalent  to  a.^new 
suit*'    No  statute  of  the  United  States  alters  the  law  in  thii  regard. 

It  has  never  been  the  practice  of  the  circuit  courts,  in  suits  under  the  law  of  the  3d 
March  1797,  to  deny  to  defendants  a  claim  for  credits  against  the  United  States, 
because  they  had  not  been  presented  and  disallowed  before  the  commencement  of 
the  suit.  The  pf|u:tice.to  allow  a  claim  for  c^iti,  after  the  suit  has  been  com- 
menced,, is  sustained  by  the  spirit  and  letter  of  the  third  and  fourth  sections  of  the 
statute.  When  ar  defendant  seeks  to  obtain  a  continuance  to  prevent  judgment 
from  being  granted  to  the  United  States  at  the  return  teim  of  the  cause,  he  is  re- 
quired, by  the  third  section,  to  make  oath  or  affirmation  that  he  is  equitably  entitled 
to  credits  which  had  been,  prenioua  to  the  cammeneemerU  qf  the  suitf  submitted  to 
the  consideration  of  the  accounting  officers  of  the  treasury  department,  an4  rejected ; 
but  the  fourth  section,  which  directs  that  n^  claim  for  a  credit  shall  b^  admitted 
tipon  trial,  but  such  as  shall  appear  to  hav^bee^  presented  to  the  accounting  offi^ 
cers  of  the  tineaauiy ,  and  by  them  disallowec ,  the  words  "  previous  to  the  commence- 
metU  of  the  suit"  are  omitted ;  and  further  provision  is  made  for  a  claim  for  credits, 
at  the  time  of  trial,  vthen  it  shall  be  proved  to  the  satisfaction  of  the  court,  that  the 
defendant  is  in  possession  of  vouchers  not  before  in  his  power  to  procure,  and  that 
he  was  prevented  from  exhibiting  a  claim  for  such  credits,  at  the  treasury,  by  ab- 
sence from  the  United  States,  or  some  unavoidable  accident.  Thus  showini;  it  to 
be  an  inflexible  requirement  of  the  statute,  that  the  defendant  shall  have  had  his 
claim  for  credits  disaUowed,  before  he  can  prevent  the  United  States  from  getting 
judgment  at  the  return  term,  by  a  continuance  of  the  cause;  and  that  he  may  have 
them  submitted  to  a  jary  at  the  trial,  if  they  have  been  refused  by  the  accounting 
officers  of  the  treasury,  after  the  suit  has  been  instituted ;  or  if  he  can  bring  himself 
within  either  of  the  liberal  provisions  of  the  fourth  section  of  the  act  of  the  3d  March 
1797. 

If  a  navy  agent,  without  a  receipt  from  a  purser,  upon  a  reqmaition  for  money,  volun- 
teers to  pay  demands  which  it  is  .the  purser's  duty  to  pay,  or  shall  pay  the  orders 
of  a  purser,  and  shall  permit  the  receipts  for  the  sums  paid  by  him  to  get  into  the 
parser's  possession,  by  whom  they  are  exhibited  at  the  treasury,  and  allowed  in  the 
final  settlement  of  his  account,  without  the  purser's  baring  given  credit  to  the  navy 
agent,  or  to  the  government,  for  the  amount ;  it  assumes  the  character  of  a  private 
transaction  between  the  purser  and  the  navy  agent,  or  becomes  a  debt  due  from  the 
purser,  as  an  individual,*  to  the  navy  agent,  as  a  private  perron :  and  the  latter  can- 
not claim  the  amount  at  the  treasury  as  an  allowaQce  in  the  setUenient  of  his  ac- 
count, nor  as  a  legal  or  equitable  credit  in  a  suit  against  htm  by  the  United  States. 
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The  itatate  preinsntt  delinquent  officen  from  delaying  the  United  States  by  frivoloot 
pretences,  from  obtaining  jodgment  at  the  return  term ;  gives  to  the  defendant  the  full 
benefit  of  having  every  credit  to  which  ho  may  suppose  himself  equitably  entitled, 
and  which  has  been  disallowed,  passed  upon  by  injury ;  and  guards  the  district  at- 
torney from  surprise,  by  informing  him,  through  the  treasury  department,  before  the 
lime  of  trial,  of  the  credits  whictehave  been  claimed,  and  the  reasons  for  the  rejec- 
tion of  them.  All  the  provisions  of  this  statute,  regulating  the  institution  of  suits 
and  tK  oyery  by  judgment  of  unpaid  balances  from  delinquent  officers,  are  as 
nni'ch  »  part  of  their  bonds,  an  if  they  were  recited  in  them ;  and  officers  and  their 
securities  arc,  in  contcmnUtioa-of  law,  apprbecV  dTOTcie  provisions,  when  their 
hondfl  are  ( 


IN  error  to  the  district  court  of  the  United  States,  from  the  east- 
em  district  of  Louisiana. 

This  case  was  before  the  court  at  January  term  183t,  on  a  writ 
of  error  to  the  district  court  of  Louisiana,  prosecuted  hj  Na- 
thaniel Cox,  Nathaniel  and  James  Dick,  plaintiffs  in  error,  t. 
the  United  States,  6  Peters's  ReporU,  172.  Nathaniel  Cox, 
and  John  Dick,  the  father  of  Nathaniel  and  James  Dick,  were 
the  sureties  of  Joseph  H.  Hawkins,  in  his  official  bond  to  the 
United  States,  a?  navy  agent  of  the  United  States,  at  New  Or- 
leans. In  the  district  court,  a  judgment  was  given  in  favor  of  the 
United  States,  and  the  same  was  reversed  for  an  informality  in 
entering  th^  same. 

On  the  former  writ  of  error,  certain  queations  were  raised  as 
to  the  admission  of  evidence  offered  in  the  district  court,  on  the 
part  of  the  defendants,  and  rejected  by  the  court.  This  court 
sustained  the  decision  of  the  district  judge,  6  Peters's  Rep. 
200. 

The  judgment  of  the  district  court  of  Louisiana  having  been 
reversed,  the  cause  went  back  to  that  court  on  the  following 
mandate : 

'^  Whereas  lately  in  the  district  court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  before  you,  in  a  cause  wherein 
the  United  States  of  America  were  plaintiff,  and  the  heirs  and 
representatives  of  J.  H.  Hawkins,  the  heirs  and  representatives 
of  John.  Dick  and  Nathaniel  Cox^  were  defendants,  the  judgment 
of  the  said  district  court  was  in  the  ioUowing  words,  viz. 

K'The  court  having  maturely  considered  the  motioB  in  ifffest 
cf  ftittgmetit,  now  order  that  judgment  be  entered  upas  of  the 
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15th  instant,  against  the  estate  of  John  Dick  and  Nathaniel  Cox, 
jointly  and  severally,  for  the  sum  of  20^000  ddlars,  with  six  per 
centum  interest  from  the  2d  day  of  January  1830,  until  paid,  and 
costs  of  suit,  and  that  judgment  be  entered  up  against  Nathaniel 
Dick  and  James  Dick,  for  the  sum  of  .10,000  dollars  each,  with 
six  per  centum  interest  from  the  2d  day  of  January  1830,  until 
paid,  and  the  costs.'  As  by  the  inspection  of  the  transcript  of  the 
record  of  the  said  district  court,  which'  was  brought  into  the  su- 
preme court  of  the  United  States  by  virtue  of  a  writ  of  error, 
agreeably  to  the  act  of  congress  in  such  case  made  ^nd  provided, 
fully  and  at  large  appears. 

^*  And  whereas  in  the  present  term  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-two,  the  said 
cause  came  on  to  be  heard  before  the  said  supreme  court,  on  the 
said  transcript  of  tho  record,  and  was  argued  by  counsel,  on  coif- 
sideration  whereof,  it  is  adjudged  and  ordered  by  this  court,  that 
the  judgment  of  the  said  district  court  in  this  cause  be,  and  the 
same  is  hereby,  reversed ;  and  that  this  cause  be,  and  the  same 
is  hereby,  remanded  to  the  said  district  court,  with- direction  to 
award  a  venire  facias  de  novo. 

/^¥ou,  therefore,  are  hereby  commanded,,  that  such  farther 
proceedings  be  had  in  said  cause,  as  according^o  right,  justice, 
and  the  laws  of  the  United  States  ought  to  be  had,  the  said  writ 
of  error  notwithstanding." 

Further  proceedings  took  place  in  the  cause  in  the  district  court, 
which  are  stated  at  large  in  the  opinipn  of  the  court.  A  verdict 
was  rendered  against  the  United  States ;  and  exceptions  being 
taken  to  the  charge  t)f  the  court,  the  United  States  prosecuted 
this  writ  of  error. 

The  case  was  argued  by  Mr.  Butler,  attorney-general,  for  the 
United  States.    No  counsel  appeared  for  the  defendants  in  error. 

He  stated  that,  on  the  former  trial  in  the  district  court,  the 
allegation  was,  that  certain  sums  had  been  paid  at  the  treasury 
which  had  not  been  allowed  in  favor  of  the  defendant,  Na- 
thaniel Cox.  Theje  claims  were  not  tlie  matters- of  defence  on 
the  second  trial ;  but  it  was  alleged  that  balances  were  due  to 
Cox,  on  a  separate  transaction  with  the  United  States^  and 
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vrhich  wercf  the  subject  of  a  separate  suit  between  the  defendant. 
Cox,  and  the  United  States.  The  original  claim  on  the  de- 
fendant was  for  upwards  $15,000,  which  was  reduced  by 
payments  into  the  treasury  to  $2,870  62.  It  is  admitted  that 
Nathaniel  Cox  is  entitled  to  a  further  credit  of  $1,820,  although 
the  same  was  not  regularly  established  in  the  district  court ;  and 
this  sum  may  be  allowed  to  him  as  an  ojflf-set  to  the  judgment  to 
which,  on  this  record,  the  United  States  are  entitled.  To  admit 
this  sum  to  his  credit,  in  the  present  state  of  the  case,  would  re- 
duce the  claim  of  the  United'States  below  the  amount  required  to 
sustain  the  jurisdiction  of  the  court ;  and  it  is  now  acknowledged, 
that  this  credit  shall  be  ultimately  allowed ;  but  in  such  a  form 
as  that  this  court  can  retain  and  decide  the  case 

The  United  States  object  .to  the  items  of  credit  claimed  by 
Cox,  the  defendant  in  error ;  not  only  on  account  of  the  irreg- 
ularity of  the  proceedings,  but  also  because  they  are<n6t  credits 
to  which  he  was  in  any  manner  entitled. 

On  the  last  trial  in  the  district  court,  these  credits  were  ob- 
jected to.  They  had  not  been  claimed  at  the  treasury  prior  to 
the  institution  of  the  suit ;  but  before  the  second  trial  they  were 
exhibited  at  the  treasury,  and  they  were  refused.  At  this  trial, 
after  the  mandate,  they  were  admitted ;  the  district  court  con- 
sidering the  case  as  standing  in  the  situation  of  a  new  suit. 

These  credits,  now  objected  to,  and  which  were  improperly 
allowed  to  go  to  the  jury,  were  claimed  in  a  supplemental  an- 
swer filed  after  the  mandate  on  the  10th  of  March  1834.  They 
were  the  sum  of  $5,840  54,  paid  by  reason  of  certain  checks, 
&c.  issued  by  purser  Wilkinson,  and  disallowed  at  the  treasury : 
and  also  the  sum  of  $1,438  12,  also  paid  under  the  same  circum- 
stances. Mr.  Cox  had  been  appointed  navy  agent,  after  the 
death  of  Hawkins. 

It  was  contended,  that  the  objections  to  these  claims  of  credit 
were  well  taken  by  the  district  attorney  of  Louisiana,  in  the  bills 
of  exceptions,  on  two  grounds : 

1.  It  did  not  appear  that  the  documents  to  sustain  them  had 
been  presented  to  the  proper  officers  of  the  treasury  before  the* 
commencement  of  this  suit  by  petition,  filed  October  19,  1823. 

2.  That  it  appeared  that  those  sums  had  been  already  allowed 
to  purser  ^Vilkinson. 
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Notwithstanding  these  objections,  the  district  judge  allowed 
them  to  be  read  in  evidence,  as  competent  testimony.  The 
court  stated  to  the  jury,  that  although  the  credits  had  been  al- 
lowed to  purser  Wilkinson,  it  was  no  reason  they  should  not  be 
allowed  to  Mr.  Cox,  if  the  jury  thought  they  were  equitably 
due. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  Court. 

On  the  19th  October,  1825,  the  United  States  instituted  a 
suit  in  the  district  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana,  according  to  the  practice  qf  that  state,  upon 
a  bond  of  Joseph  H^  Hawkins,  as  principal,  and  Nathaniel  Cox 
and  John  Dick,  as  sureties  in  the  penalty  of  twenty  thousand 
dollars,  with  the  condition  ^  that  if  Joseph  H.  Hawkins  shall 
regularly  account,  when  thereto  required,  for  all  public  moneys 
received  by  him,  from  time  to  time,  and  for  all  public  property 
committed  to  his  care,  with  such  person  or  persons,  officer  or 
officers  of  the  government  of  the  United  States,  as  shall  be  duly 
authorized  to  settle  and  adjust  his  accounts,  and  shall,  moreover, 
pay  over,  as  may  be  directed,  any  suin  or  sums  that  may  be  found 
due  to  the  United  States  upon  any  such  settlement  or  settle- 
ments,  and  shall  faithfully  discharge,  in  every  respect,  the  trust  re- 
posed in  him,  then  the  said  obligation  to  be  void  and  of  no  effect, 
otherwise  to  remain  in  full  force  and  virtue ;'  and  assigned  as  a 
breach  of  the  condition,  of  the  bond^  that  the  said  Hawkins  did 
not  in  his  lifetime  regularly  account  for  all  the  public  moneys 
received  by  him,  &c.,  but  did  at  his  death  remain  indebted 
to  the  United  States  in  the  sum  of  fifteen  thousand  five  hundred 
and  fifty-three  dollar^  and  eighteen  cents,  for  moneys  received 
by  him  as  navy  agent,  from  the  United  States,  since  the  date  of 
the  bond.  Hawkins  being  dead,  and  without  legal  representa- 
tives, and  Dick,  one  of  his  securities,  being  also  dead  at  the 
time  of  the  institution  of  the  suit,  but  having  legal  representa- 
tives ;  the  latter  with  Cox,  the  other  surety  of  Hawkins,  appear- 
ed according  to  the  practice  of  Louisiana,  and  put  in  separate 
answers  and  defences. 

A  verdict  was  found  for  the  United  States,  and  judgment 
entered  up   against   the    estate,  of  John  Dick  and   Nathaniel 
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Cox,  jointly  and  severally,  for  the  sum  of  twenty  thousand  dol- 
lars;' and,  also,  against  Nathaniel  Dick  and  James  Dick,  the 
representatives  of  John  Dick,  for  the  sum  of  ten  thousand  dollars 
each.  The  defendants  then  paid  into  court  the  sum  of  twelve 
thousand  six  hundred  and  eighty-two  dollars  and  forty-six  cents, 
on  account  of  the  judgment,  and  sued  out  separate  ivrits  of  error 
to  this  court ;  and  the  judgment  was  reversed,  as  may  be  seen  by 
the  report  of  the  case,  in  6  Peters  172,  with  directions  to  award 
a  venire  facias  de  novo.  Upon  the  return  of  the  mandate,  the 
defendant  Cox  petitioned  the  district  court  to  be  allowed  to  file 
a  supplemental  answer,  in  which  he  pleads,  as  a  set-off,  debts  al- 
leged to  be  due  to  him  by^the  United  States ;  one  in  his  own  right 
of  81,320  27,  balance  of  account  in  his  capacity  of  United  States 
navy  agent,  settled  at  the  treasury  department,  as  appears  by  a 
certified  copy  filed  in  another  suit  in  said  court ;  and  two  other 
sums  alleged  to  be  due  to  him  by  tbe  United  States,  for  payments 
made  by  him,  in  his  capacity  of  navy  agent,  on  account  of  the 
United  States,  upon  the  checks  and  vouchers  of  one  Joseph  B. 
Wilkinson,  then  a  purser  of  the  United  States  on  the  Orleans 
station ;  which  he  states  had  been  presented  and  disallowed  at 
the  treasury  department.  Against  the  defendant's  application'  to 
file  the  supplemental  answer,  the  district  attorney  of  the  United 
States  objected,  <  that  the  sums  placed  as  set-off  were  foregn  to 
the  matters  in  controversy  between  the  parties  ;'  and,  secondly, 
'  that  the  sums  cannot  be  admitted  as  a  credit  at  the  trial  of  the 
cause,  under  the  third  and  fourth  sections  of  the  act  of  Congress 
of  the  3d  March,  1797,  inasmuch  as  the  same  were  not,  previous 
to  the  commencement  qf  this  suit^  submitted  to  the  accounting 
officers  of  the  treasury,  and  rejected.'  The  objections  of  the  dis- 
trict attorney  were  overruled  by  the  court,  leave  was  given  to 
file  the  answer ;  the  court  expressing  its  opinion,  ^  that  the  man- 
date of  the  supreme  court  ordering  a  new  trial,  authorized  the 
plea  to  be  filed,  and  that  the  defendant  might  equitably  be  iillow- 
ed,  under  the  said  act  of  congress,  to  establish,  by  proof,  the 
sums  claimed  to  be  due  by  way  of  credit.' 

Distinguishing  between  the  judicial  discretion  of  the  court  to 
permit  a  supplemental  answer  lb  be  filed,  or  to  a  defendant  upon 
a  venire  facias  de  novo  to  amend,  to  enable  him  to  avail  himself 


JANUARY  TERM  1836.  131 

[The  United  SUlcs  v.  Hawkiiis.J 
of  a  proper  defence,  which  he  had  not  pleaded  on  the  fir^t  trial, 
we  will  here  merely  remark,  that  the  objections  of  the  district 
attorney  should  have  prevailed  against  the  allowanoQ  of  it  in  this 
instance,  for  reasons  which  will  be  found  to  apply  when  wc  sliulT 
discuss  the  exceptions  takbn  by  the  district  attorney  to  the  judg'- 
mcnt,  by  which  this  cause  has  again  been  brouglit  to  the  supreniOi 
court  by  writ  of  error. 

Upon  the  supplemental  answer,  however,  the  cause  was  car- 
ried to  trial.  The  district  attorney  objected  to  the  introduction 
of  ceitain  bills,  orders,  or  documents  offered  by  the  defendant  a3 
evidence  to  sustain  the  set-off  in  his  supplemental  answer,  on  the 
ground  that  they  were  not  *  sustaincd-by  bills  ol*  receipts  showing, 
the  same  were  paid  to  persons  in  public  service,  or  for  furnish- 
ing materials  or  articles  for  public  service,  or  that  they  had  been 
approved  by  the  commanding  naval  officer  at  New  Orleans.' 
*  That  it  does  not  appear  that  the  documents,  bills,  or  orders  had 
been  presented  to  the  proper  accounting  officers  and  disallowed 
previous  to  the  commencement *of  this  suit. 

^  That  it  appeared  from  the  document  that  the  sums  mention- 
ed in  it  and  claimed  as  a  sct-ofT  by  Cox,  the  defendant,  had  been' 
already  allowed  to  purser  Wilkinson.' 

Tlie^  court  overruled  the  objections,  permitted  the  bill  and 
vouchers  to  be  read  to- the  jury,  expressing  its  opinion  that  they 
were  '  competent  testimony  to  be  weighed  by  the  jury,  and  that 
the  mandate  of  the  supreme  court  requiring  the  axmp  to  be  sent 
back  with  directions  to  issue  a  venire  de  novo,  might  pro|nn4y 
be  regarded  as  equivalent  to  a  new  suit  within  the  statute.' 

Without  going  into  the  doctiine  in  what  cases,  or  for  what 
causes,  a  venire  de  novo  will  be  directed,  it  is  sufficient  for  us 
to  say,  though  it  is  frequently  awarded  by  a  court  of  error  upon 
a  bill  of  excieptions,  to  enable  parties  to  amend,  and  though 
amendments  may,  in  the  sound  discretion  of  the  court,  upon  a 
new  trial,  be  permitted,  tiie  venire  de  novo  is,  in  no  instance, 
any  thing  ntore  than  an  order  for  a  new  trial  in  a  cause  in  which 
ihii  verdict  or  judgment  is  erroneous  in  matter  of  law ;  and'  is 
never  "  equivalent  to  a  new  suit."  No  statute  of  the  United 
States  alters  the  law  in  this  regard. 

In  regard  to  so  much  of  the  exception  which  objects  to  the  in- 
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troduction  of  the  bills,  orders^  or  documents  claimed  as  credits  in 
the  defendants'  supplemental  answer — because  they  had  not  been 
presented  to  the  proper  accounting  officers,  and  disallowed  pre- 
vious to  the  ^mmencement  of  the  suit^-we  remark :  it  has  never 
been  the  practice  of  the  circuit  courts,  in  suits^  under  the  law  of  the 
3d  March  1797,  to  denj  to  defendants  si  claim  for  credits  against 
the  United  States,  because  thej  had  not  been  presented  and  dis- 
allowed before  the  commencement  of  the  suit.  The  practice 
to  allow  a  claim  for  credits,  after  the  suit  has  been  commenced, 
is  sustained  hj  the  spirit  and  letter  of  the  third  and  fourth  sec- 
tions of  the  statute.  When  a  defendant  seeks  to  obtain  a  con- 
tinuance to  prevent  judgment  from  being  granted  to  the  United 
Slates  at  the  return  term  of  the  cause,  he  is  required,  by  the 
third  section,  to  make  oath  or  afi&rmation  that  he  is  equitably 
entitled  to  credits  which  had  been  y  previous  to  the  commencement 
oj  the  8uit^  submitted  to  the  consideration  of  the  accounting  offi- 
cers of  the  treasury  department,  and  rejected ;  but  the  fourth 
section,  which  directs  that  no  claim  for  a  credit  shall  be  admitted 
upon  trial,  but  such  as  shall  appear  to  have  been  presented  ta 
the  accounting  officers  of  the  treasury,  and  by  them  disallowed, 
the  words,  ^^  previous  to  the  commence^nent  of  the  suW^  are 
omitted  ;  and  further  provision  is  made  for  a  claim  for  credits,  at 
the  time  of  trial,  when  it  shall  be  proved  to  the  satisfaction  of 
the  court,  that  the  defendant  is  in  possession  of  vouchers  not  be- 
fore in  his  power  to  procure,  and  that  he  was  prevented  from 
exhibiting  a  claim  for  such  credits,  at  the  treasury,  by  absence 
from  the  United  States,  or  some  unavoidable  accident.  Thus 
showing  it  to  be  an  inflexible  requirement  of  Ihegitatute,  that 
the  defendant  shall  have  had  his  claim  for  cn^dits  disallowed 
before  he  can  prevent  the  United  States  from  getting  judgment 
at  the  return  term,  by  a  continuance  of  tlic  cause  ;  and  that  he 
may  liave  them  submitted  to  a  jury  at  the  trial,  if  they  have  been 
refused  by  the  accounting  officers  of  tiie  treasury  after  the  suit 
has  been  instituted,  or  if  he  can  bring  himself  within  either  o( 
ihe  liberal  provisions  of  the  fourth  seclion  of  the  act  of  3d  March 
1797.  Such  was  the  construction  given  by  this  court  to  the  third 
and  fourth  sections  of  that  act,  in  the  case  of  the  United  States 
v.  Giles  and  others,  9  Cranch,  212 ;  and  Mr.  Justice  Stoiy,  giving. 
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the  opinion  of  the  court,  in  the  case  of  the  United  States  v.  Wil- 
kins,  6  Wheaton,  135,  says:  the  fourtli  section  ^'prohibits  no 
claim  for  any  credits  which  have  been  disallowed  at  the  treasury, 
from  being  given  in  evidence  by  the  defendant  at  the  time  of 
trial.^^  The  statute  prevents  delinquent  officers  from  delaying 
the  United  States  by  frivolous  pretences  from  obtaining  judg- 
ment at  the  return  term,  gives  to  the  defendant  the  full  benefit 
of  having  every  credit  to  which  he  may  suppose  himself  equitably 
entitled,  and  which,  has  been  disallowed,  passed  upon  by  a  jury  ; 
and  guards  the  district  attorney  from  surprise,  by  informing  him, 
through  the  treasury  department,  before  the  time  of  trial,  of  the 
credits  which  have  been  claimed,  and  the  reasons  for  the  rejec- 
tion of  them.  All  the  provisions  of  this  statute  regulating  the.  in- 
stitution of  suits  and  the  recovery  by  judgment  of  unpaid  balances 
from  delinquent  officers,  are  as  much  a  part  of  their  bonds  as  if 
they  were  recited  in  them ;  and  officers  and  their  securities  aie, 
in  contemplation  of  law,  apprized  of  those  provisions,  when  their 
bonds  are  executed.  Whilst  our  conclusion,  therefore,  is,  that 
a  defendant  is  not  prevented  from  claiming  the  benefit  of  credits 
which  may  not  have  been  disallowed  before  the  commencement 
of  the  suit,  we  do  not  mean  to  say,  that  the  credits  claimed  by 
the  defendant,  in  his  supplemental  answer,  were  proper  evidence 
in  this  cause. 

We  will  now  consider  the  objections  to  the  credits  claimedby 
the  defendant  Cox^  for  payments  said  to  have  been  made  by  him 
on  the  bills  and  orders  of  purser  Wilkinson,  which  were  allowed 
to  be  given  as  evidence  to  the  jury ;  the  court  giving  its  opinion 
'^  that,  although  the  credits  had  been  allowed  to  Wilkinson,  it 
was  no  reason  they  should  not  be  allowed  to  (/ox,  if  the  jury 
thought  they  were  equitably  due.^'  This  misdirection  of  the  court 
arose  from  its  misunderstanding  the  official  relations  between 
pursers  and  navy  agents,  and  their  separate  accountability  to  the 
Government.  Both  are  disbursing  officers,  whose  accounts  are 
separately  kept  at  the  treasury  department ;  it  b^ing  the  duty  of 
the  navy  agent,  when  he  has  funds  of  the  Government  on  hand, 
to  comply  with  the  requisitions  of  the  pursers  for  money ;  the 
latter  being  sanctioned  by  the  naval  officer  commanding  the  sta-' 
tion.    The  purser^s  receipt  to  the  navy  agent  upon  such  requi- 
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sition  is  his  voucher  for  a  credit  at  the  treasury ;  and  the  sum 
received  by  the  parser  is  disbursed  by  him  in  paying  officers  and 
seamen,  and  for  such  supplies  for  the  service  as  his  commanding 
officer  may  sanction.  The  receipts  taken  by  the  pui>"^r  are  his 
vouchers  for  credits  ngainst  the  sum  received  by  him  from  the 
navy  agent ;  but  before  the  purser's  accounts  can  be  settled  at 
the  treasury,  the  original  receipts  are  deposited  by  him  in  that 
department.  It  follows  then  that  credits  which  have  been  allow- 
ed to  the  purser  cannot  be  afteiwards  claimed  by  the  navy  agent, 
without  giving  to  him  a  credit  twice  for  the  same  sum;  the 
amount  of  the  receipts  in  detail,  and  the  purser's  requisition  upon 
him  in  gross.  Nor  can  the  navy  agent  ever  make  a  claim  for 
such  credits,  without  having  first  viobted  his  instructions  for  the 
disbursement  of  government  funds. 

If  a  navy  agent,  without  a  receipt  from  a  purser  upon  a  requi- 
sition for  money ,  volunteers  to  pay  demands  which  it  is  the  purser's 
duty  to  pay,  or  shall  pay  the  orders  of  n  purser,  and  shall  permit 
the  receipts  for  the  sums  paid  by  him  to  get  into  the  pui*ser's 
possession,  by  whom  they  arc  exhibited  at  the  treasury  and  al- 
lowed in  the  final  settlement  of  his  account,  without  the  pursef^ 
having  given  credit  to  the  navy  agent  or  to  the.  Government  for 
the  amount,  it  assumes  the  character  of  a  private  transaction  be- 
tween the  purser  and  the  navy  agent,  or  becomes  a  debt  due 
from  the  purser,  as  an  individual,  to  the  navy  agent,  as  a  private 
))er8on ;  and  the  latter  cannot  claim  the  amount  at  the  treasury  as 
an  allowance  in  the  settlement  of  his  account,  nor  as  a  legal  or 
equitable  credit  in  a  suit  against  him  by  the  United  States.  Such 
is  the  attitude  of  the  defendant  Cox  in  the  claim  which  he  makes 
for  credits  on  account  of  the  orders  of  purser  Wilkinson,  and 
such  would  have  been  the  relations  between  him,  purser  Wilkin- 
son, and  the  government,  if  he  had  sustained,  by  proof,  the  alle- 
gations in  his  supplemental  answer,  that  he  had  paid,  in  bis 
character  of  navy  agent,  and  for  the  use  of  the  United  States, 
the  bills  and  orders  of  purser  Wilkinson.  But  there  is  no  such 
proof.  The  document  which  the  court  permitted  to  be  given  as 
evidence,  and  tlie  only  evidence  upon  which  the  defendant  relies, 
shows  that  the  credits  claimed  by  him,  had  been  allowed  to  pur- 
ser Wilkinson  on  the  settlement  of  his  account ;  and  it  does  not 
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show  any  connexion  between  tbem  entitling  the  defendant,  upon 
any  equitable* ground,  to  credit  for  any  one  of  the  items  in  that 
account.  If  he  has  any  claim  upon  the  conscience  of  purser  WiU 
kinaon,  it  must  rest  upon  both  having  disregarded  those  regula- 
tions for  the  disbursement  of  public  funds,  which,  when  obsenred, 
are  a  protection  to  each,  and  which  only  preserve  that  responsi- 
bility  between  the  officer  and  the  government  required  by  the 
public  interest.  In  such  a  case,  the  defendant  must  look  to  pur- 
ser Wilkinson.  The  government  is*  not  to  be  involved  in  the 
consequences  to  either,  resulting  from  an  irregular  disbursement 
oMts  funds.  If,  as  may  have  been  the  case  in  this  instance,  pur- 
ser Wilkinson,  to  oblige  a  discharged  mariner,  or  one  to  whom 
his  pay  was  due,  when  there  were  no  funds  on  hand  to  pay  him,* 
assumed,  by  his  duebill  or  order,  the  amount  due,  to  enable  the 
mariner  to  have  it  cashed  by  any  one  who  would  make  him  the 
advance,  having  taken  a  receipt  officially  for  the  sum  due  by  the 
government ;  and  the  navy  agent  afterwards  took  up  the  purser's 
duebill ;  he  did  it  for  the  honor  of  the  purser,  and  must  look  to 
him  for  repayment.  He  has  not  the  purser's  receipt  for  the  mo- 
ney, but  hiB  duebill,  which,  if  even  ign^d  by  the  commanding 
officer  of  the  station,  and  bearing  \ipon  its  face  a  connexion.with 
the  original  transaction  between  the  seaman  and  the  service, 
would  not  give  to  the  navy  agent  a  legal  or  equitable  claim  for  a 
credit  at  the  treasury,  because  ihe  purser  cannot  be  debited  there 
for  any  money  for  which  he  has.not  given  his  receipt  in  due  form. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
sent  back  with  directions  to  issue  a  venire  de  novo. 

It  is  admitted  by  the  attorney-general,  that  the  defendant  may 
be  credited  with  the  sum  of  thirteen  hundred  and  twenty  dollars 
and  seventy-seven  cents  ;  that  sum  being  really  due  to  him  from 
the  treasury :  the  balance  claimed  by  the  government  being 
fifteen  hundred  and  fifty  dollars  and  forty-five  cents. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  district  cpurt  of  the  United  States  for  the  eastern 
district_of  Louisiana,  and  was  argued  by  counsel :  on  considera- 
tion whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the 
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judgment  of  the  said  district  court  in  thi^  cause  be,  and  the  same 
is,  hereby  reversed  :  and  that  this  cause  be,  and  the  same  is, 
hereby  remanded  to  the  said  district  court,  with  directions  to 
award  a  venire  facias  de  novo. 
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Under  me  act  of  CongNM  puM<]  on  the  14th  of  July,  1832,  entitled  "  An  act  to  alter 
and  amend  the  leveral  acta  impoeing  duties  on  imports,"  worsted  nhawls  with  cotton 
borders,  and  worsted  suspenders  with  cotton  straps  or  ends,  are  not  subjected  to  a 
doty  of  fifty  per  centum  ad  valorem. 

Laws  imposing  duties  on  importation  of  goods,  are  intended  for  practical  use  and  ap- 
plication by  men  engaged  in  commerce ;  and  hence  it  has  become  a  settled  rule  in 
the  interprela^n  of  statutes  of  this  description,  to  construe  the  language  adopted 
by  the  legislature,  and  partieolarty  in  the  denomination  of  articles,  according  to  the 
commercial  undeistanding  of  the  terms  used. 

A  collector  of  the  rsYenne  is  not  personally  liable  in  an  action  lo  recover  back  an  ex 
cess  of  duties  paid,  as  collector,  and  by  him  in  the  regular  or  ordinary  course  of  his 
duty  paid  into  the  treasuiy  of  the  United  States ;  he,  the  collector,  acting  in  good 
faith,  and  under  instructions  from  the  treasury  department,  and  no  jirotut  bting 
made  at  the  Hmt  qfpaymtnt^  or  notice  not  topay  tfu money  oter^or  inieniion  to  »ue  to 
reamer  back  the  amount  given,  him. 

In  case  of  a  voluntary  payment  by  mere  mistake  of  law,  no  action  will  lie  to  recover 
lyick  the  money.  The  construction  of  the  law  is>  open  to  both  parties,  and  each 
presumed  to  know  it. 

Any  instructions  of  the  treasury  department  to  tne  collector,  could  not  cliange  the  law, 
or  affect  the  rights  of  a  pasty  injured  by  them.  He  was  not  bound  to  take  and  adopt 
that  construction.  He  was  at  liberty  to  judge  for  himself  and  act  accordingly. 
These  instructions  from  the  treasuiy  seem  to  be  thrown  into  the  question  in  this  case 
for  the  purpose  of  showing,  beyond  all  dorht,  that  the  collector  acted  in  good  faith. 
To  make  the  collector  answerable,  after  he  had  pai<l  over  the  money,  without  any  inti- 
mation having  been  given  that  the  duty  was  not  legally  charged,  cannot  be  sustain- 
ed upon  any  sound  principle  of  policy  or  of  law.  There  can  be  no  hardship  in  re- 
quiring the  party  to  give  notice  to  the  collector,  that  he  considers  the  duty  claimed 
illegal ;  to  put  him  on  his  ipiard,  by  requiring  him  not  to  pay  over  the  money.  The 
collector  would  then  be  placed  in  a  situation  to  claim  an  indemnity  from  the  gov- 
ernment. But  if  the  party  is  entirely  silent,  and  no  intimation  of  an  intention  to 
seek  a  repayment  of  the  money,  there  can  be  no  ground  upon  which  the  collector 
can  retain  the  money,  or  call  upon  the  government  to  indemnify  him  against  a  suit. 
It  }fi  no  sufficient  answer  to  this  that  the  party  cannot  sue  the  United  States.  It  ii 
the  case  of  a  voluntary  payment  under  a  mistake  of  law,  and  the  money  paid  over 
into  the  treasury ;  and  if  any  ledbress  is  to  be  had,  it  must  be  by  application  to  the 
favor  of  the  government,  and  not  on  the  ground  of  a  legal  rigbt. 

The  collector  is  personally  liable  in  an  action  to  recover  back  an  excess  of  duties  paid  lu 
him  as  collector,  and  by  hun  pidd  over  in  the  regular  and  ordinary  course  of  hit 
duty  into  thei treasury  of  the  United  States,  he,  the  collector,  acting  in  good  faith., 
and  under  instmctions  from  the  treasury  department,  a  notice  having  been  given 
him  at  the  time  of  payment^  that  the  dutiee  were  charged  too  high,  and  that  the  party 
paying,  90  paid  to  get  poeeeeeion  of  hiegoode,  and  intended  to  eue^  to  recover  back  tht 
amount  erroneouHy  paid ;  and  a  notice  not  to  pay  over  the  amount  into  the  treutury 
TOL.  X. 8 
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It  is  the  wttled  doctriaa  of  the  Uw,  that  where  monej  u  Ulegally  demandeded  and  le- 
ceiTed  by  an  agent,  he  cannot  exonerate  him§elf  firom  pereonal  reeponwbility  by 
paying  it  over  to  his  prindpoli  when  he  hae  had  notice  not  to  pay  it  over. 

ON  a  certificate  of  division  from  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York. 

The  suit  was  originallj  instituted  in  the  superior  court  of  the 
citjof  New  York,  by  the  plaintiff  against  the  defendant,  the  col- 
lector pf  the  port  of  New  York ;  and  was  removed  by  certiorari 
into  the  circuit  court  of  the  United  States. 

The  action  was  assumpsit,  to  recover  from  the  defendant  the 
sum  of  thirty -one  hundred  dollars  and  seventy-eight  cents,  receiv- 
ed by  him  for  duties,  as  collector  of  the  port  of  New  York,  oh  an 
importation  of  worsted  shawls  with  cotton  borders,  and  worsted 
suspenders  with  cotton  straps  or  ends.  The  duty  was  levied  at 
the  rate  of  fifty  per  centum  ad  valorem,  under  the  second  clause 
of  the  second  section  of  the  act  of  the  14th  of  July,  183:2,  entitled 
*'  An  act  to  alter  and  amend  the  several  acts  imposing  duties  on 
imports,"  as  manufactures  of  wool,  or  of  which  wool  is  a  compo- 
nent part.  The  plea  of  non  assumpsit  was  pleaded  by  the  defend- 
ant in  bar  of  the  action  : 

The  following  points  were  presented  during  the  progress  of 
the  trial  for  the  opinion  of  the  judges ;  and  on  which  the  judges 
were  opposed  in  opinion : 

First.  Upon  the  trial  of  the  cause,  it  having  been  proved 
that  the  shawls  imported,  and  upon  which  the  duty  of  fifty  per 
centum  ad  valorem  had  been  received,  were  worsted  shawls 
with  cotton  borders  sewed  on ;  and  that  the  suspenders  were 
worsted  with  cotton  ends  or  straps ;  and  that  worsted  was  made 
out  of  wool  by  combing,  and  thereby  became  a  distinct  article, 
well  known  in  commerce  under  the  denomination  of  worsted. 

The  judges  were  divided  in  opinion  whether  the  said  shawls 
and  suspenders  were  or  were  not  a  manufacture  of  wool,  or  of 
which  wool  is  a  component  part,  within  the  meaning  of  the  words 
'  ail  other  manufactures  of  wool,  or  which  wool  is  a  component 
part,'  in  the  second  article  of  the  second  section  of  the  act  of 
Congress  of  the  14th  of  July,  1 832. 

Second.  Whether  the  collector  is  personally  liable  in  an 
action  to  recover  back  an  excess  of  duties,  paid  to  him  as  collec* 
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l»r ;  and  by  him,  in  the  regular  or  ordinary  eonrae  or  hia  duty, 
paid  into  the  treaauiy  of  ^e  United  Statea ;  he,  the  collector, 
acting  in  good  faith,  and  under  inatructiona  from  the  treaaury 
department,  and  no  proteat  heing  made  at  the  time  of  payment, 
or  notice  not  to  pay  the  money  over,  or  intention  to  aue  to  re- 
eorer  back  the  amount  gi^en  him. 

Third.  Whether  the  collector  ia  peraonally  liable  in  an  ac- 
tion to  recover  back  an  exceaa  of  dutiea  paid  to  him  aa  collector, 
and  by  him.  paid,  in  the  regular  and  ordinary  courae  of  hia  duty, 
into  the  treaaury  of  the  United  Statea,  he,  the  collector,  acting 
in  good  faith,  and  under  inatructiona  from  the  treaaury  depart- 
ment ;  a  notice  having  been  given,  at  the  time  of  payment,  that 
the  dutiea  were  charged  too  high,  and  that  the  party  paying,  ao 
paid,  to  get  poaaeaaion  of  hia  gooda ;  and  intended  to  aue  to  re- 
cover back  die  aaMunt  erroneoualy  paid,  and  a  notice  not  to  pay 
over  the  amount  into  the  treaaury.*' 

Theae  aevend  pointa  of  diaagreement  were  certified  to  thia 
court  by  the  direction  of  the  judgea  of  the  circuit  court. 

The  caae  waa  argued  by  Mr.  Ogden  for  the  plaintiff,  and  by 
Mr.  Butler^  attorney-general,  for  the  de£endaot 

Mr*  Ogden  stated,  that  the  queation  on  the  firat  pdnt.aroae 
nnder  the  aecond  dauae  of  the  aeoond  section  of  the  aet  of  Con- 
greaa  U  14th  July,  IMS,  <<  to  alter  and  amend  the  several  acta 
impoeing  dutiea  on  imports*''  The  language  of  that  part  of  the 
eection,  after  enumerating  a  number  of  aiticlea  on  which  a  spe- 
cific duty  is  laid,  ia  ^^  and  upon  merino  ahawls  made  of  wool,  or 
ef  which  weol  ta  a  component  part,  and  on  ready-made  clothing, 
fifty  per  cent,  ad  valorem.''  In  the  act,  a  duty  of  ten  per  cent^ 
ad  valorem  ia  laid  <'on  worsted  stuff  gooda,  ahawia,  and  other 
mannfactnrea  of? silk  and  worsted,  and  on  worated  yarn,  twenty 
per  cent,  ad  valorem." 

It  ia  contended  that  the  articles  imported  by  the  plaintiff  do 
not  come  under  the  proviaion  of  the  law  which  impoaea  a  duty 
of  fifty  per  cent,  ad  valorem  on  wooUen  goods ;  but  that  the  duty 
is  ten  per  cent,  ad  valorem,  aa  they  are  worsted  goods,  or  goods 
of  which  worsted  ia  the  principal  component  material, 
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Congress  draw  a  distinction  between  worsted  and  woollen 
goods.  These  articles  are  worsted  suspenders,  with  cotton  ends. 
The  shawls  are  worsted  shawls,  with  cotton  borders.  Worsted 
is  made  of  wool,  bat  it  undergoes  a  particular  process  of  carding 
and  Combing.    It  becomes,  hj  the  process,  '^  a  distinct  article." 

The  certificate  of  the  judges  states  the  fact,  that  although 
worsted  ^'  is  made  out  of  wool,  by  combing  it  becomes  a  distinct 
article,  known  in  commerce  under  the  denomination  of  worsted." 

Congress  are  to  be  considered  as  using  terms  of  art  and  commer* 
cial  terms,  as  thej  are  generally  used  and  generally  understood. 
This  has  been  so  decided  in  this  court,  in  the  case  of  the  United 
States  y .  200  chests  of  tea,  9  Wheat.  230.  The  question  in  that 
case  was,  whether  certain  tea  was  bohea  tea.  It  was  proved 
that  the  tea  was,  in  the  common  language  of  commerce,  called 
bohea  tea ;  although  it  was  not  in  d-uth  so  called  in  the  country 
from  which  it  was  brought.  If  this  settles  the  law  of  the  case, 
it  decides  the  question  in  the  case  before  the  court :  for  the  ar- 
ticles upon  which  the  higher  duties  are  claimed,  are  not  *'  wool" 
but  ^'  worsted,"  and  well  known  in  commerce  under  this  deno- 
mination. It  will  then  be  for  this  courtto^say,  on  the  first  point ; 
whether  the  articles  are.toool  or  worsted 

The  second  point  presents  the. question  of  the  personal  respon- 
sibility of  the  collector,  on Jhe  payment  of,  duties  to  him  which 
he  has  illegally  exacted.  The  duties  thus  demanded  were  paid 
by  compulson.*-Unless  paid,  the  goods  would  not  have  been  de- 
livered to  the  owner,  and  thus  this  became  a  compulsory  pay- 
ment. If  the  duties  were  not  due,  their  payment  gives  no  right 
to  retain  them. 

3.  The  payment  of  the  illegal  duties  gave  the  collector  no 
right  to  them,  and  the  collector  cannot  discharge  himself  by  pay- 
ing over  the  money.  1  Camp.  N.  P.  396.  This  was  a  case  iii 
which  n'oney  was  illegally  claimed  by  overseers,  and  was  paid 
over  to  their  successors ;  but  they  were  not  protected  from  per- 
sonal responsibility  by  the  payment.  If  it  was  illegally  demanded, 
it  was  illegally  paid  over  by  the  collector.  But  in  the  point  cer- 
tified, the  fact  of  a  notice  having  been  given  that  the  duties  were 
too  high  charged,  is  stated ;  and  the  collector  was  informed  that 
an  action  would  be  brought  against  him  to  recover  back  the 
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amount  erroneously  paid.    It  is  a  general  principle  of  law^  that, 
under  such  circumstances,  the  money  may  be  tecovered  back. 

The  attorney-general,  Mr.  Butler,  for  the  defendant. 

On  the  first  point  it  is  insisted,  on  the  part  of  the  defendant, 
that  the  shawls  and  suspenders  were  a  manufacture  of  wool,  or 
of  which  wool  was^  a  component  part,  within  the  meaning  of  the 
words  "  all  other  manufactures  of  wool,  or  of  which  wool  is  a 
component  part,"  in  the  second  article  of  the  second  section  of 
the  act  of  congress  of  the  14th  of  July  1832.  Laws  of  the  United 
States,  sessions  1832,  p.  187.  In  support  of  which  view  of  the 
subject,  the  following  reasons  are  suggested,  viz : 

1 .  The  articles  in  question  do  not  come  within  the  third  article 
of  the  section  above  referred  to,  and  are  not  manufactures  of 
cotton,  or  of  which  cotton  is  a  component  part ;  and  therefore 
subject  only  to  a  duty  of  twenty-five  per  cent,  ad  valorem :  but 
as  the  cotton  borders  and  cotton  straps  are  merely  adjuncts  or 
accessaries  to  the  shawls  and  suspenders^  the  entire  article  is 
liable  to  the  rate  of  duty  imposed  upon  that  component  part, 
which  is  most  essential  for  the  formation  of  the  entire  article, 
and  is  of  the  greatest  intrinsic  value. 

2.  The  duties  upon  the  articles  in  question  are  therefore  to 
be  determined  solely  by  the  words  and  intention  of  the  second 
article  of  said  second  section  ;  and  as  shawls  and  suspenders  are 
not  specifically  enumerated,  it  is  respectfully  insisted,  that  they 
come  within  the  general  concluding  clause.  **" 

3.  The  tariff  act  of  May  22,  1824,  §  1,  vol.  vii.  p.  269,  shows 
he  understanding  6f  congress,  in  their  legislation  upon  the  sub- 
ject, to  be,  that  worsted  goods  are  woollen  goods;  else,  why 
except  worsted  goods,  eo  nomine  ?  for  if  they  were  not  to  be 
deemed  woollen,  they  could, not  be  included  in  a  general  clause 
relative  to  woollen,  and  the  exception  would  be  surplusage. 
Worsted  goods,  although  made  of  wool  which  has  undergone  a 
different  process,  to  wit,  combings  from  wool  employed  in  vari- 
ous other  manufactures  ;  are  still  manufactures  of  wool.  The  case 
admits  that  it  is  wool  prepared  to  a  certain  state ;  and  until  it  can 
be  shown  that  any  other  raw  material,  as  cotton,  flax,  &c.  is 
usually  manufactured  into  the  intermediate  stage  denominated 
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worsted  J  then  it  follows  that  worsted  can  have  no  existence,  ex- 
cept as  a  manufacture  of  wool. 

4.  Whatever  weight  might,  in  a  case  of  doubtful  construction, 
be  attached  to  the.  consideration,  that  war$led  being  made  out  of 
wool  by  combing,  ^^  thereby  became  a  distinct  article,  well 
known  in  commerce  under  the  denomination  of  worsted,''  no 
understanding,  either  of  merchants  or  others,  can  countervail 
either  the  express  language  of  a  statute,  or  the  meaning  t>f  the 
legislature  to  be  derived  from  the  language  they  have  employed. 
The  language  and  intention  of  the  statute  are  so  explicit  as  to 
preclude  (he  admission  of  extrinsic  evidence  for  settling  their 
interpretation.  In  The  United  States  v.  Clarke,  5  Mason,  32. 
Judge  Story  clearly  understands  that  an  article  composed  of 
worsted  is  ^'  a  fabric  of  which  wool  is  a  component  material." 
Faw  V.  Marsteller,  2  Cranch  23,  shows  that  the  general  words 
of  a  law  are  not  to  be  restrained  by  implication,  ^^  unless  that 
implication  be  very  clear,  necessary,  and  irresistible."  The 
United  States  v.  Fisher,  2  Cranch  386.  <^  Where  the  intent  is 
plain,  nothing  is  left  to  construction." 

5.  If  congress  had  intended  to  discriminate  between  woollen 
and  worsted,  they  would,  in  some  manner,  have  expressed  their 
intention,  either  by  enumerating  all  the  specific  worsted  articles 
subject  to  duty ;  or  by  introducing  a  general  clause  relative  to 
worsted  similar  to  that  respecting  woollen, 

6.  It  is  encumbent  on  the  plaintiff  to  show  that  these  goods 
were  expressly  excepted  by  some  special  provision  of  the  law 
from  the  operation  of  the  general  clause ;  if  no  such  exception 
shall  be  shown,  these  articles  necessarily  fall  wittiin  the  general 
clause,  and  are  subject  to  a  duty  of  fifty  per  cent. 

7.  Shawls  and  suspenders  are  not  worsted  stuff' goods^  within 
the  meaning  of  the  second  article  ;  as  the  term  worsted  sttff 
goods  applies  only  to  articles  known  in  commerce  as  piece  goods, 
and  such  as  are  sold  by  the  yard. 

On  the  second  point,  it  is  insisted,  on  the  part  of  the  de  - 
fendant,  that  a  collector  of  the  customs  is  not  personally  liable 
in  an  action  to  recover  back  an  excess  of  duties  paid  to  him  as 
collector ;  and,  in  the  regular  ordinary  course  of  his  duty,  paid 
into  the  treasury  of  the  United  States;  he,  the  collector,  acting 
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ia  good  faith,  and  under  instructions  from  the  treasury  depart- 
ment, and  no  protest  being  made  at  the  time  oT  payment,  and  no 
notice  not  to  pay  the  moQ^y  over,  or  intention  to  sue  to  recover 
back  the  amount  paid,  given  him.     Because, 

1.  No  action  lies  to  recover  back  money  paid  voluntarily,  and 
without  compulsion,  where  the  party  receiving  the  money  is  not 
guilty  of  fraud,  and  where  both  parties  are  equally  cognizant  of 
the  facts  upon  which  their  rights  depend.  Gower  v.  Popkin, 
2  Starkic  85;  Fowler  v.  Shearer,  7  Mass.  Rep.  14;  Bilbic  v. 
Lumley,  2  East.  Rep.  469. 

<  2.  The  collector  being  merely  an  agent,  no  action  to  recover 
back  money  will  lie  against  him ;  in  those  cases  in  which  an  agent 
of  any  other  description  or  character  would  not  be  liable. 

S.  An  agent's  liability  to  refund  does  not  extend  beyond  that 
of  his  principal,  where  the  payment  has  been  made  directly  io 
him.  Therefore,  a  voluntary  and  bona  fide  payment  to  an  agent 
is  the  same,  as  regards  the  rights  of  the  claimant,  as  if  the  pay- 
ment had  been  made  to  the  principal  himself.  It  is  money  had 
and  received  by  the  agent  to  the  use  of  h%8  principal ;  and  not  qf 
the  party  paying  it. 

4.  The  money  having  been  received  by  the  collector,  in  good 
faith,  and  having  been  paid  over  by  him  to  the  treasury,  in  the 
regular  ^course  of  his  duty,  without  protest  or  notice  from  the 
plaint:?;  Jie  is  not  liable  to  the  plaintiff,  even  admitting  that  a 
voluntary  ancl'bona  Qde  payment  to  the  principal  may,  under  any 
circutnstanccs,  be  revoked.  Saddler  v.  Evans,  4  Burr.  1985; 
BuUer  v.  Harrison,  Cowp.  a65 ;  Stevenson  v.  Mortimer,  Cowp. 
806. 

5.  The  collector,  being  a  revenue  officer,  cannot  be  called  on 
to  refund  money  which  he  has  bona  fide  received  in  his  oflScial 
capacity ;  even  if  an  ordinary  agent  might,  under  similar  cir- 
cumstances, be  required  to  refund.  An  action  for  money  had 
and  received  will  not  lie  against  a  revenue  officer  for  an  over- 
payment.   Whitebread  v.  Brooksbank,  Cowp.  69. 

6.  The  present  action  is,  in  effect  and  substantially,  an  action 
io  try  a  right ;  that  is,  the  right  of  the  United  States  to  claim 
duties  upon  certain  goods,  at  a  higher  rate  than  admitted  by  the 
importer.     A  question  of  this  nature,  so  far  from  being  triable 
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in  an  action  against  the  agent,  cannot  be  introduced  in  an  action 
for  money  had  and  received,  wherein  the  person  paying  and  the 
principal  are  the  immediate  parties.  Lindon  v.  Hooper,  Cowp. 
414;  Staplefield  v.  Yewd,  Bull".  N.  P.  133 ;  Potter  v.  Bermiss 
1  Johns.  Rep.  515. 

On  the  third  point,  it  is  insisted,  on  the  part  of  the  defendant, 
that  the  collector  is  not  personally  liable  in  an  action  to  recover 
back  an  excess  of  duties  paid  to  him  as  collector,  and  by  him 
paid  in  the  regular  and  ordinary  course  of  his  duty  into  the 
treasury  of  the  United  States ;  he,  the  collector,  acting  in  good 
faith,  and  under  instructions  from  the  treasury  department,  a  no- 
tice having  been  given  at  the  time  of  payment,  that  the  duties 
were  charged  too  high,  and'^that  the  party  paying,  so  paid  to  get 
possession  of  his  goods,  and  intended  to  sue  to  recover  back  the 
amount  erroneously  paid,  and  a  notice  not  to  pay  over  the  amount 
into  the  treasury. 

The  general  propositions  presented  under  the  second  point 
are  fi^Uy  applicable  to  the  present ;  and  it  is  therefore  unneces- 
sary to  reiterate  them,  lurther  than  as  may  be  necessary  to  show 
their  applicability  to  this  head. 

The  additional  facts  presented  by  this  third  point  do  not  vary 
the  result,  to  which  it  is  respectfully  insisted  the  court  must 
arrive,  upon  a  consideration  of  the  questions  arising  under  the 
second  point. 

These  additional  facts  do  not  vary  such  result,  for  the  follow- 
ing reasons : 

1.  It  was  a  voluntary  payment;  because  the  party  making  it 
was  apprized,  at  the  time,  of  his  right  to  resist,  or  withhold  pay- 
ment ;  as  the  case  expressly  states,  it  was  at  the  time  of  payment 
that  notice  was  given  that  the  duties  were  charged  too  high,  and 
that  the  party  paying  so  paid  to  get  possession  of  his  goods ;  in- 
tended to  sue  to  recover  back  the  amount  erroneously  paid,  and 
gave  a  notice  not  to  pay  over  the  amount  into  the  treasury. 
Brown  v.  McKinally,  1  Esp.  Rep.  279 ;  Greenway  v.  Hurd,  4 
Term  Rep.  553;  Fulham  v.  Down,  6  Esp.  Rep.  25  n;  Mowatt 
V.  Wright,  1  Wendell  355. 

2.  The  plaintifif's  notice  of  an  intention  to  sue  to  recover  back 
the  amount  erraneawly  paid,  is  inconsistent  with  the  previous 
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fMirt  of  his  notice,  as  stated  in  the  case,  to  wit,  *^  that  the  duties 
were  charged  too  high."  He  was  cognizant  of  all  his  rights 
both  in  fact  and  in  law,  and,  if  believing  he  was  under  no  obli- 
gation to  pay  the  money,  he  notwithstanding  paid  it,  it  is  still  a 
mere  voluntary  payment ;  for  which,  if  he  eould  have  no  claim 
against  the  princi|.al,  still  less  can  he  demand  restitution  of  the 
agent. 

3.  Both  parties  were  acting  in  good  faith,  and  supposing  that 
they  understood  their  mutual  rights.  The  plaintiff  believing 
that  he  was  not  bound  to  pay  duties  at  the  rate  demanded,  and 
the  collector  believing  that  he  was  entitled  to  demand  and  re- 
ceive at  that  rate,  the  plaintiff  not  ./ithstanding  pays  the  demand. 
All  pretence  then  of  ignorance  on  the  one  part,  of  his  rights, 
and  of  fraud  and  bad  faith  on  the  other,  being  expressly  nega- 
tived ;  has  the  plaintiff  shown  any  additional  circumstance  on 
which  to  support  his' action  ?  It  is  merely  stated  that  "he  so 
paid  to  get  possession  of  his  goods." 

4.  It  is  not  denied  that  an  illegal  and  compulsory  payment 
may  be  the  foundation  of  an  action ;  but  the  payment  must  be 
both  illegal  and  compulsory :  admitting  then  that  the  collector 
misconstrued  the  law ;  or  to  speak  more  correctly,  that  he  applied 
the  law,  as  it  had  been  construed  by  his  official  superiors ;  yet, 
in  the  absence  of  mala  fides,  it  is  necessary  for  the  plaintiff  to 
show  fully  and  satisfactorily,  that  the  payment  was  compulsory. 
It  is  not  enough  to  allege  that  he  paid  the  money  to  get  posses- 
sion of  his  goods ;  but  he  must  show  that  the  immediate  posses- 
sion of  the  goods  was  so  necessary  and  urgent  as  not  to  admit 
the  delay  of  a  judicial  or  authoritative  decision  on  the  right. 
Ashley  v.  Reynolds,  Sir.  916.  That  a  party  might  protect  him- 
self by  a  replevin ;  is  an  answer  to  an  action  for  money  had  and 
received,  under  threat  of  a  distress  for  rent,  1  Esp.  Rep.  84. 

The  circumstance  that  in  this  case  the  plaintiffs  had  an  option 
to  give  a  bond  for  the  duties,  in  a  suit  upon  which  the  validity 
of  the  demand  could  have  been  put  in  issue ;  repels  all  idea  that 
this  was  a  compulsory  payment. 

5.  Admitting  that  a  party  payings  money  to  an  agent  under 
misappiehension,  either  of  fact  or  law;  may,  after  becoming 
aware  of  the  mistake,  treat  the  agent  as  a  mere  stake-holder,  and 
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suspend  the  money  in  his  hands,  bjr  a  notice  not  to  pay  it  over; 
yet  in  this  instance  there  was  no  notice  within  the  scope  and 
meaning  of  the  rule  alluded  to.  The  notice  given  was  simulta- 
neous with  the  payment ;  which  was  made  knowingly  and  de- 
liberately,  and  was  received  fairly  and  honestly.  The  cotem- 
poraneous  notice  or  protest,  therefore,  does  not  render  it  the  less 
a  voluntary  payment. 

6.  Admitting  that  a  notice  given  subsequent  to  payment, 
would,  in  the  case  of  an  ordinary  agent  or  factor,  detain  the  mo- 
ney in  his  hands ;  the  rule  does  not  apply  to  a  ministerial  officer 
of  the  government,  who  is  bound  to  pay  the  money  ^*  in  (he 
regular  and  ordinary  course  qf  his  duty  into  the  treasury  of  the 
United  States^^^  and  who  has  actually  so  paid  it.  See  act  March 
2,  1799,  §  21 ;  S  Laws  U.  S.,  p.  157.  Upon  receipt  of  it  by 
him,  he  was,  as  regards  the  payer,  functus  officio.  If  he  re- 
fuses or  neglects  to  pay  it  into  the  treasury ;  the  treasury  alone 
can  require  it  of  him,  and  the  payer  must  look  to  the  govern- 
ment for  reimbursement. 

7.  The  collector  is  not  an  agent  or  factor,  within  the  usual  un- 
derstanding of  the  term.  He  in  a  mere  ministerial  officer  bound 
to  receive  what  the  law  and  the  instructions  of  his  superior  re- 
quire him  to  receive,  and  bound  to  pay  over  when,  in  what 
manner,  and  to  whom  the  law  and  those  instructions  may  direct. 
The  peculiar  character  of  a  collector,  as  different  and  distinct 
from  that  of  an  ordinary  agent,  will  clearly  appear  from  an  ex- 
amination of  the  act  of  March  2,  1799,  §  62,  65;  3  Laws  U.  S., 
193, 198.  Hehasno  common  law  lien,  either  general  or  special, 
upon  the  funds  in  his  hands.  If  a  collector  is  liable  to  an  action 
in  a  case  like  this,  as  well  may  a  suit  be  brought  against  a  mer- 
chant's clerk,  who  has  received  money  on  his  master's  account, 
to  which  the  latter  was  not  entitled. 

8.  Although  it  is  not  pretended  that  the  command  of  a  superior 
justifies  the  tort  or  trespass  of  his  inferior,  still  the  general  policy 
of  the  law  requires,  that  ministerial  officers,  and  particularly  offi- 
cers of  the  revenue,  should  be  protected  where  they  have  acted 
in  good  faith  lender  the  instructions  of  their  superior ;  especially 
in  those  instances  in  which  the  law  itself  exacts  an  implicit  obe- 
dience to  those  instructions. 
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9.  Such  also  is  the  general  policy  of  the  revenue  laws  of  the 
United  States;  by  which  the  direction  and  superintendence  of  the 
collection  of  duties  is  expressly  delegated  to  the  treasury  depart- 
ment. 

10.  If  it  bad  been  the  intention  of  the  plaintiff  to  resist  the 
payment  of  duties,  he  ought,  instead  of  paying  the  amount  at  the 
time,  to  have  given  a  bond  in  the  usual  manner ;  and  then  in  a 
suit  upon  the  bond,  he  could  have  shown  that  the  duties  had 
been  improperly  liquidated.  Ex  parte  Davenport,  6  Peters  661. 
The  United  States  v.  Phelps,  8  Peters  700«  As  he  had  an  op- 
tion in  this  respect,  either  to  pay  the  duties,  or  to  secure  their 
amount,  it  follows,  that  the  payment  was  voluntary ;  and  tbei  e 
is  therefore  no  reason  why  he  should  be  allowed  to  litigate  in  a 
collateral  action,  and  against  a  third  person,  questions  which 
could  be  directly  raised  in  a  direct  action  between  the  parties  in 
interest.  If  the  plaintiff's  object  was  to  obtain  immediate  posses- 
sion of  his  goods,  and  if  such  immediate  possession  was  indispen- 
sable, the  foregoing  consideration  negatives  all  idea  that  the  mo- 
ney was  exacted  by  taking  an  undue  advantage  of  his  situation. 

Mr.  Ogden,  in  reply,  contended,  that  the  true  construction  of 
the  act  of  congress  was,  that  these  goods  were  to  pay  no  more 
than  the  lowest  duty.  They  were  worsted — worsted  stuff  goods. 
The  language  of  th  section  could  only  be  fairly  and  reasonably 
so  applied.  The  denomination  of  worsted,  was  to  be  carried  on 
to  shawls,  so  as  to  read  worsted  shawls.  The  article  formed  by 
combing  the  wool,  and  using  it  so  as  to  make  worsted  from  it, 
became  essentially  different  from  the  original  material.  It  was 
the  change  produced  by  the  manufacture,  which  placed  it  on  the 
h*st  of  articles  subjected  to  a  lower  duty.  The  result  of  this  pro- 
cess of  manufacture  was  the  subject  of  regulation  by  congress  in 
another  article,  and  a  difference  of  duty  imposed.  Woollen  yayn 
is  subject  to  a  duty  of  twenty  |)er  cent.,  while  worsted  yam  pays 
four  or  four  and  a  half  per  cent.  Paper  is  made  from  linen  ;  but 
paper  is  not  linen. 

Upon  the  question  of  notice :  was  it  necessary  to  give  the 
collector  notice  ?  The  collector  was  bound  to  know  the  law  ;  and 
if  by  law  the  goods  were  not  liable  to  the  duty  he  insisted  upon. 
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he  18  liable,  and  can  have  no  right  to  notice.  It  appears  that 
the  collector  was  instructed  to  demand  the  higher  duties.  While 
obedience  to  his  instructions  might  give  him  a  full  claim  to  in- 
demnity on  the  government,  he  is  not  the  less  responsible  to 
individuals.  Such  instructions  are  no  protection  to  him,  when 
he  violates  the  law. 

It  is  said  the  case  presented  is  that  of  a  voluntary  payment.  A 
voluntary  payment,  which  i»an  be  set  up  to  prevent  a  recovery 
back  of  money  paid,  can  only  be  where  all  the  circumstances  are 
well  known  to  the  person  paying ;  and  where  no  constraint  exists, 
and  a  free  and  unlimited  action  is  permitted,  to  make  or  refuse 
the  payment.  But  in  this  case,  the  duties  must  be  paid  or  bonds 
given  for  them,  or  the  owner  could  not  obtain  his  goods.  He 
might  be  entirely  ruined  by  not  having  the  possession  of  the  goods. 
He  may  have  made  contracts  for  their  sale  and  delivery,  the  ef- 
fects of  a  violation  of  which  would  be  such  as  he  could  not  sus- 
tain. The  case  stated  in  the  points  certified,  is,  that  the  money 
was  paid  to  get  possession  of  the  goods.    This  was  involuntary. 

But  it  is  said  the  collector  was  an  agent.  He  is  agent  of  the 
law,  to  carry  its  provisions  into  effect.  He  is  not  an  agent  for 
any  illegal  purposes  ;  and  he  is  bound  to  disregard  instructions 
from  the  department  of  the  government  having  charge  of  the 
collection  of  the  revenue,  if  they  are  contrary  to  law.  If  a 
collector  is  an  agent  of  the  treasury,  then  he  is  not  an  agent  of 
the  law  of  the  land. 

The  collector  is  responsible  as  a  principal,  when  he  compels 
the  payment  of  duties ;  and  he  must  answer  to  an  injured  indivi- 
dual for  his  actions.  This  is  a  responsibility  from  which  he  can- 
not escape. 

A  sheriff  in  levying  an  execution,  is  tlie  agent  of  the  plaintiff^ 
but  he  cannot  protect  himself  by  this  circumstance.  He  will  not 
justify  his  proceedings  by  pleading  the  instructions  of  another. 

It  is  said  this  is  a  question  of  the  right  of  the  government  to 
compel  the  payment  of  duties..  It  is  not  such  a  question ;  but  it 
is  one  whether  the  government  has  a  right  to  collect  exces- 
sive duties:  whether,  under  the  right  to  collect  and  compel 
the  payment  of  actual  duties,  too  much,  more  than  the  law  au- 
thorizes, shall  be  exacted.     Too  much  has  been  paid  in  this 
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case,  and,  therebrc,  the  action  Tor  money  had  and  received  is 
proper. 

The  suggestion  that  there  was  another  remedy,  that  of  an  action 
of  replevin,  is  not  correct.  Replevin  would  not  lie.  The  right 
of  the  United  States  to  retain  the  goods  subject  to  duties,  is  in- 
disputable ;  and  until  this  lien  is  removed  by  the  payment  of  the 
same ;  although  the  amount  may  not  bo  certainly  ascertained ;  the 
lien  continues,  and  assures  (o  the  United  States  the  absolute 
custody  of  them. 

Nor  is  it  admitted  that  a  bond  could  have  been  given.  The 
delivery  of  a  bond  would  have  been  an  admission  that  the  goods 
were  woollen  goods ;  and  thus  the  plaintiff  would  have  been  es- 
topped from  saying  they  were  worsted.  Without  such  a  bond, 
the  goods  could  not  have  been  obtained;  which  would  have 
been  a  surrender  of  the  claim  in  this  suit.  But  two  modes  of 
proceeding  were  presented.  Either  to  take  the  goods,  paying 
the  duties  claimed,  and  to  institute  an  action  to  recover  back  the 
excess ;  or  to  let  them  remain  in  the  hands  of  the  collector. 

Had  an  action  of  trover  been  resorted  to,  years  would  elapse 
before  the  termination  of  the  suit :  and,  in  the  mean  time,  all  the 
consequences  of  being  kept  out  of  tlic  property  would  have  been 
sustained.  An  application  to  Congress  for  redress  might  have 
been  attended  with  the  same  delay. 

The  laws  of  the  United  States  prescribe  the  form  of  !)onds  for 
duties ;  and  although  the  description  of  the  goods  is  not  inserted 
in  the  bond,  it  is  founded  on  an  entry  in  which  they  are  describ- 
ed ;  and,  in  this  case,  the  defendant  would  have  required  they 
&hould  be  entered  as  woollen  goods. 

The  attorney-general  referred  the,/:ourt  to  the  62d  section  of 
the  act  of  congrefs  for  the  collection  of  duties.  The  provisionh 
of  this  section,  taken  in  connexion  \»ith  those  of  the  65th  sec- 
tion, provide  for  the  correction  of  errors  in  the  computation  of 
duties.  This  court  decided,  in  Davenport's  case,  6  Peters,  that 
these  pto\isions  aie  to  be  liberally  construed.  In  8  Peters  700, 
Ihe  couit  decided  that  a.party  was  not  estopped,  by  giving  a  bond, 
fioni  claiming  a  i eduction  or  alteration  in  the  computation  of  (he 
duties. 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit  to  recover  from  the  defendant 
the  sum  of  three  thousand  one  hundred  dollars  and  seventy-eight 
cents,  received  by  him  for  duties  as  collector  of  the  port  of  New 
York,  on  an  importation  of  worsted  shawls  with  cotton  borders, 
and  worsted  suspenders  with  cotton  straps  or  ends.  The  duty  firas 
levied  at  the  raie  of  50  per  centum  ad  valorem,  under  the  second 
article  of  the  second  section  of  the  act  of  the  14th  of  July,  183^6, 
entitled  ^'  An  act  to  alter  and  amend  the  several  acts  imposing 
duties  on  imports,"  as  manufactures  of  wool,  or  of  which  wool 
was  a  component  part.  Upon  the  trial  of  the  cause,  it  appeared 
that  the  shawls  imported,  and  upon  which  the  duty  of  50  per 
centum  ad  valorem  bad  been  received,  were  worsted  shawls  with 
cotton  borders  sewed  on ;  and  that  the  suspenders  were  worsted 
with  cotten  ends  or  straps.  And  it  appeared  in  evidence,  that 
worsted  was  made  out  of  wool,  by  combing,  and  thereby  become 
a  distinct  article,  wcll,known  in  commerce  under  the  denomina- 
tion of  worsted,  and  upon  the  trial,  the  judges  were  divided  in 
opinion  upon  the  following  questions : 

1.  Whether  the  said  shawls  and  suspenders  were  or  were  not 
a  manufacture  of  wool,;  or  of  which  wool  was  a  component  part, 
within  the  meaning  o(  the  words  "  all  other  manufactures  of 
w*ool,  or  of  which  wool  is  a  component  part,"  in  the  second  ar- 
ticle of  the  second  section  of  the  act  of  congress  of  the  14th  of 
July,  in  the  year  1832. 

2..  Whether  the  collector  is  personally  liable  in  an  action  to 
recover  back  an  excess  of  duties  paid  to  him  as  collector,  and  by 
him  in  the  regular  or  ordinary  course  of  his  duty  paid  into  the 
treasury  of  the  United  States  ;  he,  the  collector,  acting  in  good 
faith,  and  under  instructions  from  the  treasury  department ;  and 
no  protest  being  made  at  the  time  of  payment,-  or  notice  not  to 
pay  the  money  over,  or  intention  to  siie  to  recover  back  the 
amount  given  him. 

3.  Whether  the  collector  is  personally  liable  in  an  action  to 
recover.back  an  excess  of  duties  paid  to  him  as  coUector,  and  by 
him  paid  over  in  the  regular  and  ordinary  course  of  his  duty  into 
the  treasury  of  the^United  States ;  he,  the  collector,  acting  in  good 
faith,  and  under  instructions  from  the-  treasury  depailment,  a 
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notice  having  been  given  him  at  the  time  of  pajment,  that  the 
duties  were  charged  too  high,  and  that  the  party  paying,  so  paid 
to  get  possession  of  his  goods,  and  intended  to  sue,  to  recover 
back  the  amount  erroneously  paid,  and  a  notice  not  to  pay  over 
the  amount  into  the  treasury. 

1.  The  act  of  1832,  in  the  Action  under  which  this  question 
arises,  after  imposing  a  specific  duty  on  a  number  of  enumerated 
articles,  concludes  in  these  words :  ^^  and  upon  merino  shawls 
made  of  wool,  all  other  manufactures  of  wool,  or  of  which  wool 
is  a  component  part,  and  on  ready-made  clothing,  50  per  centum 
ad  valorem.''  And  the  only  question  under  this  point  is,  whether 
worsted  shawls  with  cotton  borders,  and  worsted  suspenders 
with  cotton  ends  or  straps,  are  manufacturesof  wool,  or  of  which 
wool  is  a  component  part.  It  is  stated  in  the  point,  as  a  fact, 
and  to  be  taken  in  connexion  with  the  question,  that  worsted  is 
made  out  of  wool  by  combing ;  but  tha^it  becomes  thereby  a  dis- 
tinct article,  well  known  in  commerce  under  the  denomination 
of  worsted. 

Laws  imposing  duties  on  importations  of  goods,  are  intended 
for  practical  use  and  application  by  men  engaged  in  commerce ; 
and  hence  it  has  become  a  settled  rule  in  the  interpretation  of 
statutes  of  this  description,  to  construe  the  language  adopted  by 
the  legislature,  and  particularly  in  the  denomination  of  articles, 
according  to  the  commercial  understanding  of  the  terms  used. 
This  rule  is  fully  recognised  and  established  by  this  court,  in  the 
case  of  two  hundred  chests  of  tea,  reported  in  9  Wheat.  4S8. 
The  court  there  say,  the  object  of  the  duty  laws  is  to  raise  revenue, 
and  for  this  purpose  to  class  substances  according  to  the  general. 
usage  and  known  denominations  of  trade.  Whether  a  particular 
article  was  designated  by  one  name  or  another,  in  the  country  of 
its  origin  ;  or  whether  it  were  a  simple  or  mixed  substance ;  was 
of  no  importance  in  the  view  of  the  legislature.  It  applied  its 
attention  to  the  description  of  ai*ticles,  as  they  derived  their  ap- 
pellations in  our  own  markets,  in  our  domestic  as  well  as  our 
foreign  traffic  ;  and  it  would  have  been  as  dangerous  as  useless, 
to  attempt  any  other  classification  than  that  derived  from  the 
actual  business  of  human  life.  It  being  admitted,  in  this  case, 
that  worsted  is  a  distinct  article,  well  known  in  commerce  under 
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that  denomination,  we  must  understand-  congress  as  using  the 
term  in  that  commercial  sense,  and  as  contradistinguished  from 
wool,  and  woollen  goods,  and  other  well-known  denomination 
of  goods.  The  classification  of  the  article  in  this  section,  shows 
that  congress  had  in  view  a  class  of  goods  known  as  worsted 
goods,  as  contradistinguished  from  wool,  and  tipon  which  a  diSer- 
cnt  duty  is  laid.  A  duty  of  ten  per  centum  ad  valorem  is  laid 
on  worsted  stuif  goods,  shawls,  and  other^  manufactures  of  silk 
and  worsted,  and  on  worsted  yarn,  twenty  per  centum  ad  valo- 
rem. If,  because  worsted  is  made  of  wool,  all  manufactures  o( 
worsted  become  woollen  manufactures,  there  would  be  no  pro- 
priety in  enumerating  worsted  goods  as  a  distinct  class. 

Suppose  the  shawls,  in  this  case,  had  been  without  borders ; 
they  would  then  have  been  entirely  composed  of  worsted.  It 
could  not,  certainly,  in. such  case,  be  pretended  that  they  were 
manufactures  of  wool,  if  there  is  any  distinction  b  Btween  worsted 
and  w*ool.  Nof. would  they  be.  a  manufacture  of  which'wool  is 
a  component  part.  Such  manufactures  are,  where  the  article  is 
^composed  of  different  materials  compounded  ;  but  these  shawls, 
without  the  borders,  would  be  entirely  worsted,. and  no  com- 
pound, of  different  materials.  And  if  the  shawls,  without  the 
borders,  would  j^e.woi-sted,  and  not  woollen  goods,  the  addition 
of  a  cotton  border'would  not  make  them  woolleir.  If  the  border 
had  been  wool  insteud  of  cotton,  it  might  with  some  propriety 
be  a^iiy  that  wool  was  a  component  part.  But  adding.cotton  to 
worsted,  cannot  with  any^  propriety  be  said  to  moke  the  article 
woollen.  The  same  remarks  may  be  applied  ta  the  suspenders ; 
addin>  cotton  ends  or  straps  to  worsted  suspenders,  cannot  make 
them*  woollen  goods. 

Ti;i<s»  vi^w  of  the  case,  would  be  an  answer  to  the  question  as 
put  in  the  poirit.  The  court  is  not  called  upon  tosay  what  is 
the  duty  imposed  by  the  law  upon  these  articles,  but  only  to  say 
whether  they  are  subject  to  a  duty  of  fifty  per  centum  ad  valo- 
rem, as  manufactures  of  wool,  or  of  which  wool  is  a  component 
part;  But  as  this  question  may  arise  uppn  l^elrial,  it  is  proper 
for  the  court  to  express  an  opinion  upoft  it.  The  question  is 
certainly,  as  it  respects  the  suspenders,  not  freie  from  difficulQr. 
The  language  of  the  act  is  obscure,  apd  not  suscoptible  of  an  in- 
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terpreUiion  entirely  satisfactor  j.  There  is  no  part  of  tliis  sec- 
tion that  will  cover  the  goods  in  question,  except  that  which  im- 
poses a  duty  of  ten  per  centum  ad  valorem  on  worsted  stuff  goods, 
riiawls,  and  other  manufactures  of  sflk  and  worsted.  This  duty 
is  imposed  upon  shawls  of  some  description,  and  none  but 
worsted,  would  at  all  answer  the  denomination.  Merino  shawls, 
made  of  wool,  are  specifically  enumerated  and  made  subject  to  a 
duty  of  fifty  per  centum.  .  The  clause  imposing  thc^  duty  on 
worsteds  may  well  admit  of  reading  **  worsted  stuff  goods  and 
worsted  shawb ;''  they  are  certainly  not  a  manufacture  of  worsted 
and  silk.  It  might  be  a  proper  subject  of  inquiry  upon  the  trial, 
whether  shawls  of  this  description  are  usuaUy  denominated 
worsted  shawls  in  the  market,  and  if  so,  ihe  rule  of  construction 
alluded  to,  would  apply  to  the  easel  At  all  events,  the  answer 
to  be  given  to  the  question  as  put,  must  be,  that  the  shawls  and 
suspenders  are  not  a  manufii(oture  of  wool,  or  of  which  wool  is  a 
component  part. 

t.  The  case  put  in  the  second  point,  is  where  the  collector 
has  received  the  money  in  the  ordinary  and  regular  course  of  his 
duty,  and  has  paid  it  over  into  the  treasury,  and  no  objection 
made  at  the  time  of  payment,  or  ^t  any  time  before  the  money 
was  paid  over  to  Ae  United  States.  The  manner  in  which  the 
question  is  here  put,  presents  the  case  of  a  purely  voluntary  pay- 
ment, without  objection  or  notice  not  to  pay  over  the  money, 
or  any  declaration  made  to  -the  collector  of  an  intention  to  pros- 
ecute him  to  recover  back  the  money.  It  is  therefore  to  be  con- 
sidered as  a  voluntary  payment,  by  mutual  mistake  of  Uw;  and, 
in  such  case,  n6  action  will  lie  to  recover  back  the  money.  The 
construction  of  the  law  is  open  to  both  parties,  and  each  pre- 
sumed to  know  it.  Any  instructions  from  the  treasury  depart- 
ment could  not  change  the  law,  or  affect  the  rights  of  the  plaintiff. 
He  was  not  bound  to  take,  and  adopt  that  construction.  He  was 
at  liberty  to  judge  for  himself,  and  act  accordingly.  These  in- 
structions ffx>m  the  treaaur}*^  seem  to  be  thrown  into  the  question 
for  the  purpose  of  showing,  beyond  all  doubt,  that  the  collector 
acted  in  good  faith.  To  make  the  collector  answerable,  after  he 
had  paid  over  the  money,  without  any  intimation  having  been 
^ven  that  the  duty  was  not  legally  charged,  cannot  be  sustained 
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upon  any  sound  principles  of  policy  oi  of  law.    There  can  be 
no  hardship  in  requiring  the  party  to  give  notice  to  the  collector 
that  he  considers  the  duty  claimed  iliegaK  and  put  him  on  his 
guard,  by  requiring  him  not  to  pay  over  the  money.     The  col- 
lector would  then  be  placed  in  a  situation  to  claim  an  indemnity 
from  the  government.   But  if  the  party  is  entirely  silent,  and  no 
intimation  of  an  intention  to  seek  a  lepajmeot  of  the  money; 
there  can  be  no  ground  upon  which  the  collector  can  retain  the 
money,  or  call  upon  the  government  to  indemnify  him  against  a 
suit.    It  is  no  sufficient  answer  to  this  that  the  party  cannot  sue 
the  United  States.    The  case  put  in  the  question,  is  one  where 
no  suit  would  lie  at  all.     It  is  the  case  of  a  voluntary  payment 
under  a  mistake  of  law,  and  the  money  paid  over  into  the  treasury : 
and  if  any  redress  is  to  be  had,  it  must  be  by  application  to  the 
favor  of  the  government,  and  not  on  the  ground  of  a  legal  right. 
The  case  of  Morgan  v.  Palmer,  2  Barn,  and  Cres.  729,  v^as  an 
action  for  money  had  and  received,  to  recover  back  money  paid 
for  a  certain  license ;  and  one  objection  to  sustaining  the  action 
was,  that  it  was  a  voluntary  payment.  The  court  did  not  consider 
it  a  voluntary  payroeni,  and  sustained  the  action:   but  Chief 
Justice  Abbot,  and  the  whole  couit,  admitted  that  the  objection 
would  have  been  fatal,  if  well-founded  in  point  of  fact.     The 
court  said  it  had  been  well  argued,  that  the  payment  having  bee^ 
voluntary,  it  could  not  be  recovered  back  in  an  action  for  money 
had  and  received.     And  in  Brisbain  v.  D^cres,  5  Taunt.  154, 
the  question  is  very  fully  examined  by  Gibbs,  justice,  and  most 
of  the. cases  noticed  and  commented  upon,  and  with  the  concur- 
rence of  the  whole  court,  except  Chambre,  justice,  lays  down 
the  doctrine  broadly,  that  wher^  a  man  demands  money  of  aifi- 
other,  as  matter  of  right,  and  that  other,  with  a  full  knowledge 
of  the  facts  upon  which  the  demand  is  founded,  has  paid  a  sum 
of  money  voluntarily,  he  cannot  recover  it  back.    It  inay  be, 
^ays  the  judge,  that,  upon  a  further  view,  he  may  form  a  different 
opinion  of  the  law ;  and  it  may  be,  his  subsequent  opinion  may 
be  the  correct  one.    If  we  were  to  hold  otherwise,  many  incon- 
veniences may  arise.  There  are  many  doubtful  questions  of  law. 
When  they  arise,  the  defendant  has  an  option,  either  to  litigate 
the  question,  or  submit  to  the  demand  and  pay  the  money.    But 
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it  would  be  most  mischievous  and  unjust,  if  he,  who  has  acqui* 
esced  in  the  right  by  such  yoluntary  payipent,  should  be  at  lib- 
erty, at  any  time  within  the  statute  of  limitations,  to  rip  up  the 
matter,  and  recover  back  the  money.  This  doctrine  is  peculiarly 
applieable  to  a  ease  where  the  money  has  been  paid  over  to  the 
public  treasury,  as  in  the  question  no^  under  consideration. 
Lord  Eldon,  in  the  case  of  Bromley  v.  Holland,  7  Vesey  2S, 
approves  the  doctrine,  and  says  it  is  a  sound  principle,  that  a 
voluntary  payment  is  not  recoverable  back.  In  Cox  v.  Prentice, 
3  Maul  and  Selw.  348,  Lord  Ellenborough  says ;  I  take  it  to  be 
clear,  that  an  agent  who  receives  money  for  his  principal,  is 
liable,  as  a  principal,  so  long  as  he  stands  in  his  original  situation, 
and  until  there  has  been  a  change  of  circumstances,  by  his  having 
paid  over  the  money  to  his  principal,  or  done  something  equiv- 
alent to  it.  And  in  BuUer  v.  Harrison,  2  Cowp.  568,  lord  Mans- 
field says,  the  law  is  clear,  that  if  an  agent  pay  over  money, 
which  has  been  paid  to  him  by  mistake,  he  does  no  wrong,  and 
the  plaintiff  must  call  on  the  principal ;  that  if,  after  the  payment 
has  been  made,  and  before  the  money  has  been  paid  over,  the 
mistake  is  corrected,  the  agent  cannot  afterwards  pay  it  over 
without  making  himself  personally  liable.  Here,  then,  is  the 
true  distinction :  when  the  money  is  paid  voluntarily,  and  by  mis- 
take, to  an  agent,  and  he  has  paid  it  over  to  his  principal,  he 
cannot  be  made  personally  responsible :  but  if,  before  paying  it 
over,  he  is  apprized  of  the  mistake,  and  required  not  to  pay  it 
over,  he  is  personally  liable.  The  principle  laid  down  by  Lord 
Ellenborough,  in  Townsend  v.  Wilson,  1  Campbell  396,  cited 
and  relied  upon  on  the  part  of  the  plaintiff,  does  not  apply  to  this 
case.  "He  says,  if  a  person  gets  money  into  his  hands  illegally, 
be  cannot  discharge  himself  by  paying  it  over  to  another :  but 
the  payment,  in  that  case,  was  not  voluntary :  for,  says  Lord 
Ellenborough,  the  plaintiff  had  been  arrested,  and  was  under 
duress  when  he  paid  the  money.  In  Stevenson  v.  Mortimer, 
2  Cowp.  816,  Lord  Mansfield  lays  down  the  general  principle, 
that  if  money  is  paid  to  a  known  agent,  and  an  action  is  brought 
against  the  agent  for  the  money,  it  is  an  answer  to  such  action 
that  he  has  paid  it  over  to  his  principal.  That  he  intended,  how- 
ever, to  apply  this  rule  to  cases  of  voluntary  payments  made  by 
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mistake,  is  evident  fiom  whM  fell  from  him  in  Sadler  v.  Evans, 
4  Bur.  1987<  He  there  said,  he  kept  clear  of  all  payments  to 
third  persons,  but  Tvhere  it  is  to  a  known  agent ;  in  which  case  the 
action  ought  to  be  brought  against  the  principal,  unless  in  special 
cases,  as  under  no/tce,  or  mala  fides :  which  seems  to  be  an  ad- 
mission that,  if  notice  is  given  to  the  agent  before  the  money  is 
paid  over,  such  payment  will  not  exonerate  the  agent.  And  this 
is  a  sound  distinction,  and  applies  to  the  two  questions  put  in  the 
second  and  third  points  in  the  case  now  before  the  court.  In 
the  former,  the  payment  over  is  supposed  to  be  without  notice ; 
and  in  the  latter  after  notice,  and  a  request  not  to  pay  over  the 
money.  The  answer,  then,  to  the  second  question  is,  that  under 
the  facts  there  stated,  the  collector  is  not  personally  liable. 

3.  The  case  put  by  the  third  point,  is  where,  at  the  time  of 
payment,  notice  is  given  to  the  collector  that  the  duties  are 
charged  too  high,  and  that  the  party  paying,  so  paid  to  get  pos- 
session of  his  goods ;  and  accompanied  by  a  declaration  to  the 
collector,  that  he  intended  to  sue  him  to  recover  back  the  amount 
erroneously  paid,  and  notice  given  to  him  not  to  pay  it  over  to 
the  treasury. 

This  question  must  be  answered  in  the  affirmative  ;  unless  the 
broad  proposition  can  be  maintained,  that  no  action  will  lie 
against  a  collector  to  recover  back  an  excess  of  duties  paid  him  ; 
but  that  recourse  must  be  had  to  the  government  for  redress. 
Such  a  principle  would  be  carrying  an  exemption  to  a  public 
officer  beyond  any  protection,  sanctioned  by  any  principles  of 
law  or  sound  public  policy.  The  case  of  Irving  v.  Wilson  and 
another,  (4  Term  Rep.  485,)  was^n  action  for  .money  had  and 
received,  against  custom-house  officers,  to  recover  back  money 
paid  to  obtain  the  release  and  discharge  of  goods  seized,  that  were 
not  liable  to  seizure :  and  the  action  was  sustained.  Lord  Ken- 
yon  observed,  that  the  revenue  laws  ought  not  to  be  made  the 
means  of  oppressing  the  subject ;  that  the  seizure  was  illegal  [ 
that  the  defendants  took  the  money  undex-cifcumstances  which 
could  by  no  possibility  justify  them  ;  and,  therefore,  this  could 
not  be  called  a  voluntary  payment. 

The  case  of  Greenway  v.  Hurd,  (4  Term  554,)  was  an  action 
against  an  excise  officer,  to  recover  back  duties  illegally  receiv- 
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ed ;  and  Lord  Kenyon  does  say,  that  an  action  for  money  had  and 
received  will  not  lie  against  a  known  agent,  btkt  the  party  must 
resort  to  the  superior.     But  this  was  evidently  considered  a  case 
of  voluntary  payment.    The  plaintiff  had  once  refused  to  pay, 
but  afterwards  paid  the  money ;  and  thid  circumstance  is  express- 
ly referred  to  by  Buller,  justice,  as  fixing  the  character  of  the 
payment.     He  says,  though  the  plaintiff  had  once  objected  to 
pay  the  money,  he  seemed  afterwards  to  waive  the  objection  by 
pajring  it.    And  Lord  Kenyon  considered  the  case  as  falling 
within  the  principle  of  Sadler  v.  Evans,  4  Bur.  1984,  which 
has  already  been  noticed.     In  the  case  of  Snowden  v.  Davis, 
1  Taunt.  358,  it  was  decided  that  an  action  for  money  had  and 
received,  would  lie  against  a  bailiff,  to  recover  back  money  paid 
through  compulsion,  under  color  of  process,  by  an  excess  of  au- 
thority, although  the  money  had  been  paid  over.     The  court 
say,  the  money  was  paid  to  the  plaintiff,  under  the  threat  of  a 
distress;  and  although  paid  over  to  the  sheriff,  and  by  him  into 
the  exchequer,  the  action  well  lies  ;  the  plaintiff  paid  it  under 
terror  of  process  to  redeem  his  goods,  and  not  with  intent,  that 
it  should  be  paid  over  to  any  one.     The  case  of  Ripley  v.  Gel- 
ston,  9  John.  201,  was  a  suit  against  a  collector  to  recover  back 
a  sum  of  money  demanded' by  him  for  the  clearance  of  a  vessel. 
The  plaintiff  objected  to  the  payment,  as  being  illegal,  but  paid 
it  for  the  purpose  of  obtaining  the  clearance,  and  the  money  had 
been  paid  by  the  collector  into  the  branch  bank  to  the  credit  of  the 
treasurer.     The  defence  was  put  on  the  ground  that  the  money 
had  been  paid  over,  but  this  was  held  insufficient.   The  money, 
say  the  court,  was  demanded  as  a  condition  of  the  clearance ; 
and  that  being  established,  the  plaintiff  is  entitled  to  recover  it 
back,  without  showing  any  notice  not  to  pay  it  over.      The 
eases  which  exempt  an  agent  do  not  apply.     The  money  was 
paid  by  compulsion.     It  was  extorted  as  a  condition  of  giving  a 
clearance,  and  not  with  intent  or  purpose  to  be  paid  over.     In 
the  case  of  Clinton  y.  Strong,  9  John.  369,  the  action  was  to  re- 
cover back^  certain  costs,  which  the  marshal  had  demanded  on 
delivering  up  a  vessel  which  had  been  seized,  which' costs  the 
court  considered  illegal ;  and  one  of  the  questions  was  whether 
the  payment  was  voluntary.     The  court  said  the  payment,  could 
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not  be  Toluntary.  The  costs  were  exacted  by  the  officer,  colore 
officii,' as  a  condition  of  the  redelivery  of  the  property ;  and  that  it 
would  lead  to  the  greatest  abuse  to  hold  that  a  payment  under 
such  circumstances,  was  a  voluntary  payment  precluding  the 
party  from  contesting  it  afterwards.  The  case  of  Hearsey  v. 
Pryn,  7  John.  179,  was  an  action  to  recover  back  toll  which  had 
been  illegally  demanded ;  and  Spencer,  justice,  in  delivering  the 
opinion  of  the  court,  says  the  law  is  well  settled,  that  an  action 
may  be  sustained  against  an  agent  who  has  received  money,  to 
which  the  principal  had  no  right,  if  the  agent  has  had  notice  not 
to  pay  it  over.  And  in  the  case  of  Fry  v.  Lockwood,  4  Cowen 
456,  the  court  adopts  the  principle,  that  when  money  is  paid  to 
an  agent  for  the  purpose  of  being  paid  over  to  his  principal,  and 
is  actually  paid  over,  no  suit  will  lie  against  the  agent  to  recover 
it  back.  But  the  distinction  taken  in  the  case  of  Ripley  v.  Gelston, 
is  recognised  and  adopted ;  that  the  cases  which  exempt  ao 
agent  when  the  money  is  paid  over  to  his  principal  without  no- 
tice, do  not  apply  to  cases  where  the  money  is  paid  by  compul- 
sion, or  extorted  as  a  condition,  &c.  From  this  view  of  the 
cases,  it  may  be  assumed  as  the  settled  doctrine  of  the  law,  that 
where  money  is  illegally  demanded  and  received  by  an  agent, 
he  cannot  exonerate  himself  from  personal  responsibility  by  pay- 
ing it  over  to  his  principal ;  if  he  has  had  notice  not  to  pay  it 
over.  The  answer,  therefore,  to  the  third  point  must  be,  that 
the  collector  is  personally  liable  to  ah  action  to  recover  back  an 
excess  of  duties  paid  to  him  as  collector,  under  the  circumstances 
stated  in  the  point ;  although  he  may  have  paid  over  the  money 
into  the  treasury. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States,  for  the  southern  dis- 
trict of  New  York,  and  on  the  questions  on  which  the  judges  of 
the  said  circuit  court  were  opposed  in  opinion,  and  which  were 
certified  to  this  Court  for  its  opinion,  agreeably  to  the  act  of 
congress  in  such  case  made  and  provided,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  the  opinion  of  this  Court, 
on  the  first  question,  that  the  said  shawls  and  suspenders  were 
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not  a  manufacture  of  wool,  or  of  which  which  wool  was  a  com- 
ponent part,  within  the  meaning  of  the  words  ^^  all  other  manu- 
fitctures  of  wool,  or  of  which  wool  is  a  component  part,"  in  the 
second  article  of  the  second  section  of  the  act  of  congress  of  14th 
Jul7, 18S2. 

On  the  second  question,  it  is  the  opinion  of  this  Court,  that, 
under  the  facts  as  stated  in  the  said  second  question,  the  collec- 
tor is  not  personally  liable. 

On  the  third  question,  it  is  the  opinion  of  this  Court,  that  the 
collector,  unjder  the  circumstances  as  stated  in  the  said  question, 
is  liable  to  an  action  to  recover  back  an  excess  of  duties  paid  to 
him  as  collector,  although  he  may  hare  paid  over  the  money  in- 
to the  treasury.  Whereupon,  it  is  ordered  and  adjudged  by  this 
Court,  to  be  so  certified  to  the  said  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York. 
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John  Hagan,  PLAiNTirr  isr  error  t.  Thomas  J.  Poison^ 

The  onis  probandt  of  the  amount  in  controversy,  to  ettabliflh  the  juriediction  in  a 
case  brought  before  the  court  by  writ  of  error,  is  upon  the  party  eeelung  to  obtain  a 
revision  of  the  case.  He  may  prove  that  the  value  exceeds  two  tbousand  doJiais, 
exclnave  of  costs.  In  this  case,  the  matter  in  question  is  the  ownership  of  one 
nejrro  woman  and  two  children,  who  are  slaves,  and  it  is  not  supposed  their  value 
can  be  equal  to  that  sum.    The  writ  of  error  was  dismissed. 

IN  error  to  tbe  district  court  of  the  United  States,  tor  the  southern 
district  of  Alabama. 

This  case  was  argued  by  Coxe  ior  the  plaintiflf  io  error,  and 
by  Mr.  Key  for  the  defendant.  After  the  argument,  the  court, 
on  inspecting  the  record,  became  satisfied  that  the  amount  m  con- 
troversy between  the  parties,  was  not  sufficient  to  give  the  plain- 
tiff a  right  to  bring  the  case  up  by  writ  of  error. 

Mr.  Justice  Story  delivered  iht  opinion  ol  the  court. 

The  court  are  not  satisfied  that  this  case  is  within  their  appel- 
late jurisdiction.  To  support  that  jurisdiction,  it  is  necessary 
that  it  should  appear  Upon  the  face  ot  the  record,  or  upon  affida- 
vits to  be  filed  by  the  parties,  that  the  sum  or  value  in  contro- 
versy exceeds  $2fiOO^  exchiftive  of  costs.  The  onis  probandi  is 
upon  the  party  seeking  to  obtain  a  revision  of  the  case,  to  es- 
tablish the  iurisdiction.  Here  tbe  whole  matter  in  controversy 
is  the  ownership  of  one  negro  woman  and  two  children,  who  are 
slaves ;  and  it  is  not  supposed  that  their  value  can  be  equal  to 
$2,000.  The  bond  in  the  case,  in  the  nature  of  a  forthcoming 
bond,  in  a  larger  penalty,  does  not  vary  the  result.  But  the 
plaintiff  in  error  is  at  liberty  to  establish,  if  necessary^  that  the 
vaiue  exceeds  that  sum.  But  there  are  other  cases  on  the  docket, 
between  the  plaintiff  in  error  and  other  persons,  which  involved 
the  same  points,  which  have  been  argued  in  this  case.  If  any  of 
these  caAes  involved  a  sum  or  value  which  entitles  the  court  to 
take  jurisdiction,  we  will  hereafter  give  an  opinion  upon  those 
points. 
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W1L.L.IAM  C.  S.  Ventress  et  al.,  executors  of  Lovic  Ven- 

TRESS,  DECEASED,  PLAINTIFFS  tJX  ERROR,  Y.  NeAL  SmITH,  AD- 
ftllNISTRATOR  OF  JoHN  ClARK,  DECEASED. 

The  power  to  sue  for  debts  dac  to  the  estate  of  aii  iiitpstato  is  implied  in  the  authority 
given  to  adminiblrators  ad  collcgeudum,  issued  under  the  authority  of  the  statute 
law  of  MiRsiiu>iiipi. 
Oon^tiuciion  u^  the  6(atuto  of  MisAuwipiii  pioviding  for  the  substitution  of  executors 

or  administrators,  when  either  party  to  a  suit  dies  before  judgment, 
it  i>  incumbiiit  on  a  pltiintilT  in  crro.*  to  make  out  an  alleged  error,  clearly,  and  satis* 
fdctcrily.  Eury  icabonoble  intendment  should  be  in  iavt>r  of  a  judgment  of  a 
court, 
r  he  admitiisiraior,  in  Alabama,  had  sold  slaves  belonging  to  the  estate  of  tlio  intentate, 
without  an  onlcr  ot  court,  authorizing  the  sale;  and' by  private  sale.  By  the.Court : 
Thr  9'tatutc  ot  Alabama,  (Laws  Ala.  p.  33-1,)  declues  that  it  shall  not  be  lawful 
lu'  any  ciccutor  or  adiuinistrator  to  dispose  of  the  estate  of  any  testator  or  intestate 
ax  private  fudVf  cxcqit  where  the  same  is  directed  by  the  will  of  the  testator ;  but 
that,  in  all  cases  where  it  may  be  necessary  to  sell  the  whole,  or  any  part  of  the 
(lerMonal  estate,  application  must  be  made  to  the  orphans'  court  for  an  order  of  sale, 
which  sale  is  required  to  be  at  public  auclioni  after  giving  notice  thereof  as  pointed 
out  by  the  statute.  The  sale  of  these  negroes,  ^although  bona  fide  and  for  a  valu- 
able consideration,  was  not  made  according  to  the  provision^  of  this  law.  It  was  a 
private  sale,  and  made  without  any  order  from  the  court.  The  order  of  sale  ex- 
pri'ttttly  excepts  the  uegroes.  The  sale  was  then  not  only  without  authority,  but 
in  express  violation  of  the  provisions  of  the  statute.  Such  a  sale  cannot  be  sup* 
ported  upon  any  principles  of  law. 
Executors  and  administrators,  in  making  sales  of  property,  must  comply  strictly 
vnih  the  requisites  of  all  statutory  provisions,  on  the  subject;  and  unless  every 
e»«»cntial  direction  of.  the  law  is  complied  with,  ail  whoso  interests  are  affected  by 
the  authority  to  sell  are  not  concluded  by  the  sale,  uuless,  froui  a  long  acquiescence, 
a  foundation  is  laid  for  a  fair  and  reasonable  presumption,  that  the  requisites  of  the 
law  had  been  complied  with.  No  such  presumption  can  arise  in  this  ease.  It  is  a 
general  rule  of  law,  that  a  sale  by  a  person  who  has  no  right  to  sell,  is  not  valid 
a;;ain»t  the  rightAil  owner. 
Auth<rily  gi\eu  to  executors  and  ^dimnistratorh  to  sell,  is  a  personal  trust,  and  must 
be  ttncf  ly  pursued ;  and  if  they  transcend  their  authority,  in  any  essential  particular, 
their  art  is  voiil. 
It  has  sometimes  been  contended,  that  a  bona  fide  purchase  for  a  valuable  .considera- 
tion, (iiid  without  notice,  was  equivalent  to  a  purchase  in  market  overt,  under  the 
Eii^hfth  law,  and  bound  the  pro|x-rty  ,  nainst  the  party  whd  had  right.  But  we  are 
not  awaie  th^t  this  Saxon  institution  of  markets  overt,  which  controls  and  inter- 
feres with  the  application  of  the  common  law,  has  ever  been  recognised  in  any  of 
the  United  States,  or  received  any  judicial  sanction.  At  all  evenlb,  no  local  usage 
.  or  custom  has  been  ^hown,  applicable  to  the  present  case,  to  take  it  out  of  the  gen- 
eral principle  of  the  law  of  sales. 
VOL.IL. — V 
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John  Hagan,  plaintiff  in  error  t.  Thomas  J.  Poison^ 

The  onis  probandi  of  the  amount  in  controversy,  to  eftabUsh  the  jurudietion  in  a 
case  brought  before  the  court  by  writ  of  error,  is  upon  the  party  eeelung  to  obtain  a 
revision  of  the  case.  He  may  prove  that  the  value  eiceeds  two  thousand  doiiais, 
excluave  of  costs.  In  this  case,  the  matter  in  question  is  the  ownership  of  one 
nefiTO  woman  and  two  children,  who  are  slaves,  and  it  is  not  supposed  their  value 
can  be  equal  to  that  sum.    The  writ  of  error  was  dismissed. 

IN  error  to  the  district  court  of  the  United  States,  for  the  southern 
district  of  Alabama* 

This  case  was  argued  by  Coxe  for  the  plain tiflf  in  error,  and 
by  Mr.  Key  for  the  defendant.  After  the  argument,  the  court, 
on  inspecting  the  record,  became  satisfied  that  the  amount  in  con- 
troversy between  the  parties,  was  not  sufficient  to  give  the  plain- 
tiff a  right  to  bring  the  case  up  by  writ  of  error. 

Mr.  Justice  Story  delivered  the  opinion  of  the  court. 

The  court  are  not  satisfied  that  this  case  is  within  their  appel* 
late  jurisdiction.  To  support  that  jurisdiction,  it  is  necessary 
that  it  should  appear  upon  the  face  ot  the  record,  or  upon  affida- 
vits to  be  filed  by  the  parties,  that  the  sum  or  value  in  contro- 
versy exceeds  j|t2,000,  exchiftive  of  costs.  The-^onis  probandi  is 
upon  the  party  seeking  to  obtain  a  revision  of  the  case,  to  es- 
tablish the  {urisdiction.  Here  the  whole  matter  in  controversy 
is  the  ownership  of  one  negro  woman  and  two  children,  who  are 
slaves ;  and  it  is  not  supposed  that  their  value  can  be  equal  to 
^2,000.  The  bond  in  the  case,  in  the  nature  of  a  forthcoming 
bond,  in  a  larger  penalty,  does  not  vary  the  result.  But  the 
plaintiff  in  error  is  at  liberty  to  establish,  if  necessary  j  that  the 
value  exceeds  that  sum.  But  there  are  other  cases  on  the  docket, 
between  the  plaintiff  in  error  and  other  persons,  which  involved 
the  same  points,  which  have  been  argued  in  this  case.  If  any  of 
these  caAes  involved  a  sum  or  value  which  entitles  the  court  to 
take  jurisdiction,  we  will  hereafter  give  an  opinion  upon  those 
points. 
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W1LL.IAM  C.  S.  Vkntress  et  al.,  executors  of  Lovic  Vkw- 

TRESS,  DECEASED,  PLAINTIFFS  tJX  ERROR,  Y.  NeAL  SmITH,  AD- 
MINISTRATOR OF  John  Clark,  deceased. 

The  power  to  sue  for  debts  duo  to  the  esutc  of  an  intpstatc  is  implied  in  the  authority 
given  to  ndminifclrators  ad  collcgoudum,  issued  under  the  auUkority  of  the  statute 
law  of  Mifuiiitt>i|>pi. 

f-on«tfuclion  of  the  btatutc  of  MisMisvipiii  pioviding  for  the  substitution  of  executors 
or  administrators,  when  cither  party  to  a  suit  dies  before  judgment. 

It  i>  incumbent  on  a  plainlia' in  crro.*  to  make  out  an  alleged  error,  clearly,  and  satis* 
factcrily.  E^cry  itabondble  intendment  should  be  in  favt>r  of  a  judgment  of  a 
court. 

Fhc  admiriistritor,  in  Alabama,  had  sold  slaves  belonging  to  the  estate  of  the  intestate, 
without  an  order  ot  court,  authorizing  the  sale;  and" by  private  sale.  By  the.Court : 
Thr  Ptatttlc  ot  Alabama,  (Laws  Ala.  p.  33-1,)  declares  that  it  shall  not  be  lawful 
io<  any  ciccutor  or  adiuinistrator  to  dispose  of  the  estate  of  any  testator  or  intestate 
aft  private  salo,  cxci-|it  where  the  same  is  directed  by  the  will  of  the  testator ;  but 
that,  in  all  cases  where  it  may  be  necessary  to  sell  the  whole,  or  any  jxut  of  the 
fierHonal  estate,  apf^cation  must  be  made  to  the  orphans'  court  for  an  order  of  sale, 
which  sale  is  required  to  be  at  public  auctioUi  after  giving  notice  thereof  as  pointed 
out  by  the  Htatutc.  The  sale  of  these  negroes,  ^although  bona  fide  and  for  a  valu- 
able consideration,  was  not  made  according  to  the  provisions  of  this  law.  It  was  a 
private  sale,  and  made  without  any  order  from  the  court.  The  order  of  sale  ex- 
pnr««ly  excepts  the  negroes.  The  sale  was  then  not  only  without  authori^,  biH 
in  express  violation  of  the  provisions  of  the  statute.  Such  a  sale  cannot  be  sup* 
ported  upon  any  principles  of  law. 

Executors  and  administrators,  in  making  sales  of' property,  must  comply  strictly 
with  the  requisites  of  all  statutory  provisions,  on  the  subject;  and  unless  every 
e»«ential  direction  of.  the  law  is  complied  with,  all  whose  interests  are  affected  by 
the  authority  to  sell  arc  not  concluded  by  thebaic,  unless,  from  a  long  acquiescence, 
a  foundation  is  laid  for  a  fair  and  reasonable  presumption,  that  the  requisites  of  the 
law  had  been  complied  with.  No  such  presumption  can  arise  in  this  case.  It  is  a 
general  rule  of  law,  that  a  sale  by  a  person  who  has  no  right  to  sell,  Is  not  valid 
A;;ainst  the  rightAil  owner. 
Autlicrity  gi\eu  to  executors  and  adimnistratorb  to  sell,  is  a  personal  trUst,  and  must 
be  i'tncf  ly  pursued ;  and  if  they  transcend  their  authority,  in  any  essential  particular, 
their  art  is  voi«l. 
It  has  sometimes  been  contended,  that  a  bona  fide  purchase  for  a  valuable  .considera- 
tion, diid  without  notice,  was  equivalent  to  a  purchase  in  market  overt,  under  the 
Eii^bfth  law,  and  bound  the  profx-rtv  i  nain^t  the  party  wh6  had  right.  But  we  are 
not  awate  th«it  this  Saxon  institution  of  markets  overt,  which  controls  and  inter- 
feres with  the  application  of  the  common  law,  has  ever  been  recognised  in  any  of 
the  United  States,  or  received  nny  judicial  banction.     At  all  evenlb, no  local  usage 

.   or  custom  has  been  shown,  applicable  to  the  present  case,  to  take  it  out  of  the  gen- 
eral principle  of  the  law  of  sales. 
VOL.  It. — V 


164  SUPREME  COURT. 

I  VrniiT5<Ael  al.  v.  Smith.] 

and  sold,  by  the  administrator  pr  administratrix,  or  other  person  . 
at  reproprosentative  of  said  John  Clark,  in  the  stale  of  Alabama  ^ 
Answer.  Deponent  sattii  that  he  hath  reason  to  believe,  and 
doth  believe,  that  the  said  negroes  were  removed  and  sold,  not 
by  thp  authority  Or  request  of  the  administrati  ix  or  any  other 
person  representing  said  estate ) — the  defendants,  by  their  coun- 
sd,  objected  to  as  evidence  to  the  jury,  on  the  ground  of  licing 
ifmdmissibic  from  the  manner  oi  its  answer,  and  moved  the  court 
to  rule  it  out  as  inadmissible  testimony.  But  the  court  overruled 
the  application  of  the  defendant's  counsel,  and  permitted  die 
said  answer  to  be  read  to  the  jury  as  evidence  in  the  cause.** 

U|K>n  the  submission  of  the  cause  to  the  jury,  the  plaintiflPs 
counsel  requested  the  court  to  charge  the  jury — 

1 .  That  it  must  appear  in  evidence  to  the  Jury,  that  Abigail 
Clark  was  authorized,  by  an  order  of  the  court  in  Alabama,  to 
sell  the  slaves,  or  she  could  convey  no  legal  title  to  the  defendant. 

2.  That  it  must  also  appear  by  evidence  to  the  jury,  that  James 
McDonald  was  authorized,  either  by  a  legal  purchase  or  by  a 
power  from  the  administratrix,  to  sell  the  slaves^or  his  convey- 
ance could  not  divest  the  estate  of  Clark  or  the  legal  title  in  his 
representatives. 

3.  That  unless  both  of  the  above  facts  appeared,  to  wit,  the 
authority  of  the  administratrix  to  sell,  and  the  authority  of  Mc- 
Donald, either  by  a  legal  purchase  or  power  of  attorney  from  the 
administratrix,  that  the  title  to  the  slaves  still  remained  in  the 
legal  representatives  of  John  Clark,  deceased. 

4.  That  if  the  pKintifls  were  entitled  to  recover,  they  were 
entitled  to  the  value  of  (he  hire  of  the  slaves,  by  way  of  damages, 
from  the  time  the  slaves  came  into  the  possession  of  Ventress. 

The  defendants'  counsel  also  presented  the  court  with  the  fol- 
lowing  points  in  writing,  which  they  requested  the  court  to  give 
in  charge  to  the  jury  : 

I .  That  if  the  jury  shall  believe,  froii)  the  evidence  before 
theni,  that  Abigail  Clark  became  the  administratrix  of  (he  estate 
John  Clark,  deceased,  in  the  state  of  Alabama,  and,  as  such  ad- 
ministratrix, held  and  ]K>8sessed  tlie  slaves  sued  for,  till  her  in- 
termarriage with  John  Farrington,  and  that  said  Farrington  and 
wife,  in  virtue  of  the  administration  of  said  Abigail,  were  also 


JANUARY  TERM  183C.  1G5 

f  V^nlTihw  i»t  al.  V.  Smith. J 

possessed  of  the  slaves  sued  for  ;  and  that  the  possession  of  these 
defendants,  or  their  testator,  of  the  slaves  sued  for,  was  acquired 
bjr,  through,  or  from  the  said  Farrington  and  wife,  either  direct- 
\y  or  indirectly  ;  then  the  plaintiff,  as  administrator  to  collect  the 
estate  of  John  Clark,  deceased,  has  no  right  to  recover  in  this 
action  against  these  defendants.  "^ 

2.  Will  charge  the  jury — if  they  shall  believe,  from  the  evi- 
dence, that  the  slaves  sued  for  in  this  action  were,  since  the 
death  of  said  John  Clark,  held  and  possessed  by  Abigail  Clark, 
his  adniinistratinx,  in  the  state  of  Alabama,  and  that  during  her 
administration,  she  intermarried  with  John  Farrington,  and  that 
Parrington  and  wife  possessing  said  slaves  by  virtue  of  the  ad- 
ministration of  said  Abigail,  eloigned,  wasted,  embezzled,  sold, 
or  otherwise  converted  or  disposed  of  them,  in  violation  of  their 
duties  as  administrators  of  said  Clark^s  estate,  by  which  devasta* 
vit  of  said  administrators,  the  slaves  sued  for  passed  to  the  pos- 
session of  one  James  McDonald,  who  brought  them  to  this  state 
and  sold  them  for  a  full  and  bona  fide  consideration,  to  Lovic 
Vcntress,  defendants'  testator,  who  purchased  in  good  faith,  and 
without  notice  of  such  devastavit  of  said  administrator ;  then  the 
testator,  Lovic  Ventress,  acquired  a  good  title  as  against  the 
plaintiff,  and  the  verdict  should  be  for  the  defendants. 

3.  Will  charge  the  jury — that  if  they  believe,  from  the  evi- 
dence, the  slaves  sued  for  belonged  to  the  estate  of  John  Clark, 
deceased,  at  the  time  of  his  death,  and  passed  into  (he  possession 
of  hid  administrators,  in  the  state  of  Alabama,  who  embezzled 
and  disposed  of  the  same,  in  disregard  of  their  duties  as  admin- 
istrators ;  but  that  defendants'  testator,  Lovic  Ventress,  became 
an  innocent  purchaser  of  said  slaves,  (in  this  state,)  for  a  valua- 
ble consideration,  without  notice  of  the  mal-administration  of 
said  Clark's  estate  in  Alabama  ;  then  they  should  find  (heir  ver- 
dict for  the  defendants. 

The  court  refused  tb  instruct  the  jury  in  all  or  either  of  the 
several  points  as  sought  for  and  recfuested  by  the  defendants' 
counsel,  as  aforesaid  ;  but  did  charge  the  jury  as  requested  by  the 
plaintiff,  <BXcept  upon  the  fourth  point ;  in  whcc;i  the  court  was  of 
opinion  that  hire,  as  damages,  could  be  recovered  only  from  the 
commencement  of  the  suit. 
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The  counsel  or  the  defendants  excepted  to  the  opinion  of  the 
court  in  charging  as  requested  by  the  counsel  for  the  plaintiff, 
and  refusing  to  charge  tlie  jury  as  requested  by  them,  on  behalf 
of  the  defendants. 

The  defendants  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Jones  for  the  plaintiffs,  and  by  Mr. 
Key  for  the  defendant  in  error.  ' 

Mr.  Jones,  for  the  plaintiff,  maintained — 

1 .  That  the  letters  ad  collegendum  from  the  court  of  probates  in 
Mississippi  vested  not  in  the  plaintiff  below,  but  in  terms  ex- 
cluded, any  title  to  the  )K>ssession  of,  or  to  maintain  any  posses- 
sory action  for  the  property  in  question,  under  the  peculiar  cir- 
cumstances and  relations  of  that  property  and  of  these  parties ; 
even  if  a  good  title  were  shown  in  the  legal  representatives  of 
Clark  in  Alabama. 

2.  That  the  process  of  the  suit  in  the  record  shows  a  discon- 
tinuance and  a  mis-trial. 

3.  That  the  evidence  excepted  to  by  defendants  in  the  first 
bill  of  exceptions,  and  admitted  by  the  court,  was  inadmissible. 

4.  That  the  right  of  Yen  tress  (defendantsUestator)  by  purchase, 
bona  fide,  for  a  valuable  and  full  consideration,  without  any  notice  of 
breach  of  trust  or  other  fraud  in  the  vendors,  who  had  possession 
and  the  right  of  possession,  clothed  with  a  legal  title ;  a  purchase 
consummated  long  before. the  second  lettersof  lulministration  grant- 
ed to  the  plaintiff  in  Alabama,  and  his  letters  ad  coUigenium  in 
Mississippi,  and  whilst  the  original  letters  of  -administration, 
granted  to  the  vendor  in  Alabama,  stood  unrevoked  and  in  full 
force;  were  valid  «nd  indefeasible:  consequently, that  the  several., 
opinions  and  instructions, 'both  those  delivered  and  those  rejected, 
by  the  court  below,  and  botiv  affirmatively  an.d  negatively^  dis-! 
paraging  that  title,  and  sustaining  the  plaiiitiiSs'  title,  are  erro- 
neous. •  ' 

Upon  the  first'point,  Mr.  Jones  cited  Stat.  Edward  3,  ch»  11. 
Lord  Coke's  Commentaries  on  the  Stat,  of  Edw.  3,  2  Inat.  397, 
398,  Stat.  4  Edw.  3,  31  Edw.  3^,  1  Coiny.  Dig.  Adm.  E.  13,  2 
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Doug.  Rep.  545, 1  Hen.  Black.  184, 1  Bos.  and  Pull.  330, 1  Maul 
andSelw.  409. 

Upon  the  4th  point,  Mr.  Jones  cited  4  T.  Rep.  625,  621,  1 
Bos.  and  Pul.  293,  7  Ves.  152,  8  Ves.  209,  Williams  on  Execu- 
tors and  Administrators  1  vol.  303. 

Mr.  Key,  for  the  defendant  in  error,  contended,  that  the  testi- 
mony objected  in  the  first  exception  was  peoperly  admitted. 
The  instruction  prayed  for  by  appellee  properly  given;  and 
those  asked  by  appellant  properly  refused. 

He  cited  1  Williams  on  Executors  and  Administrators  333, 609, 
611,  Statutes  of  Mississippi  281,  Walker's  Rep.  386,  Holt's 
Nisi  Prius  Reports  485,  1  Payne's  Rep.  400,  2  Wheaton's  Rep. 
263,  Randolph's  Rep.  195,  4  Mumford  19^,  Laws  of  Alabama 
( Toulmin'S  Digest )  334,  act  of  1 809. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  from  the  district. court  of  the  district  of 
Mississippi,  upon  a  writ  of  error.  It  is  an  action  of  detinue,  to 
recover  five  negio  slaves,  of  which  John  Clark,  deceased,  was 
the-  owner.  The  plaintiA*,  in  the  court  below,  prosecuted,  as 
administrator  ad  colligendum,  under  letters  of  administration 
granted  by  the  judge  of  probate  of  Wilkinson  county,  in  the  state 
of  Mississippi.  The  action  appears,  by  the  record,  to  have  been^ 
commenced  in  the  year  1822  against  Lovic  Ventress.;  and  after 
the  cause  was  at  issue,  and  before  trial,  Lovic  Ventress  died, 
and  a  scire  facias,  tested  the  first  Monday  in  April  1823,  was 
issued  against  Elizabeth  Ventress,  administratrix,  &c.,  who  after- 
wards appeared  in  court,  and  the  cause,  as  is  stated  upon-  the 
record,  was  legally  continued;  At  a  subsequent  term  of  the  court, 
the  cause  being  legally  continued,  as  is  alleged,  the  death  of  the 
defendant,  Elizabeth  Ventress,  the  administratrix,  was  suggested 
and  admitted  to  be  true ;  and  thereupon  a  scire  facias  was  issued 
to  the  present  defendants  in  the  court  below,  as  executors  of 
Lovic  Ventress,^  tested  the  first  Monday  in  October  1^26^  and 
due  service  thereof  upon  the .  defendants  was  returned  The 
record  then  states  that  afterwards,  in  January  term  1834,  to  which 
term  the  cause  was  regularly  continued  by  consent,  the  parties 
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appeared  by  their  attoriieys,  and  the  cause  was  tried,  and  a  ver- 
dict found  for  the  plaintiff.  Upon  the  trial  iwo  bills  of  exceptions 
were  taken.  One  in  relation  to  the  admissibility  of  evidence, 
and  the  other  upon  instructions  given  ^by  the  court  to  the  jury 
upon  the  merits  of  the  case ;  which  will  be  noticed  hereafter. 

It  will  be  necessary,  in  the  first  place,  to  dispose  of  two  objec- 
tions, arising  upon  the  record,  which  have  been  raised  against 
the  plaintiff's  right  to  maintain  the  present  action : 

1.  That  the  letters  of  administration  ad  coUegendum,  granted 
by  the  court  of  probates  in  Mississippi,  did  not  vest  in  the  plain- 
tiff any  right  or  title  to  the  possession  of  the  property  in  question, 
or  authorize  him  to  maintain  an  action  to  recover  it,  even  if  a 
good  title  was  shown  in  the  legal  representatives  of  John  ClariL 
in  Alabama. 

2.  That  the  record  shows  a  discontinuance  of  the  cause,  and  a 
niis-tiial. 

It  may  be  proper  to  observe,  with  respect  to  the  fii-st  of  these 
excepti<»ns,  that  as  it  rests  upon  the  disability  of  the  plaintiff  to 
sue,  it  ought  to  have  been  pleaded  in  abatement;  but  as  we  think 
the  objection  untenable,  in  whatever  form  it  is  raised,  we  shall 
proceed  to  notice  it  in  the  manner  in  which  it  is  now  presented. 

These  letters  of  administration  recite,  that  John  Clark,  of 
Clark  county,  in  the  state  of  Alabama,  as  it  is  said,  had,  at  his 
decease,  personal  property  within  this  state,  the  administration 
whereof  cannot  be  immediately  granted,  but  which,  if  speedy 
care  be  not  taken,  may  be  lost,  destroyed,  or  diminished  ;  to  the 
end,  therefore,  that  the  same  may  be  preserved  for  \hosc  who 
shall  appear  ta  have  a  legal  right  or  interest  therein,  we  do 
hereby  request  and  authorize  Neal  Smith  to  secure  and  collect 
the  said  property,  wheresoever  the  same  may  be  in  this  state,  or 
in  Wilkinson  county,  whether  it  be  goods,  chattels,  debts,  or 
credits,  and  to  make  a  true  and  perfect  iuventoiy  thereof,  &c. 

These  letters  of  administration  were  granted  under  the  author- 
ity of  an  act  of  the  legislature  of  Mississippi,-  (Laws  of  Missis- 
sippi, 281,)  which  empowers  the  chief  justice  of  the  orphans' 
court,  in  the  county  in  which  such  justice  resides,  whenever  he 
may  deem  it  necessary,  to  appoint  an  administrator  to.collect  to- 
gethei  the  {;oods  of  the  deceased,  for  the  purpose  of  depositing 


JANUARY  TERM  I8S6.  169 

{ VentreM  ei  al.  ▼.  Smith.] 

(kern  in  the  hands  of  the  chief  justice ;  out  of  which  he  shall  pay 
the  debts  of  the  deceased,  and  be  liable,  in  law,  as  other  admin- 
istrators. The  argument  at  the  bar  is,  that  the  power  given  to 
the  administrator,  does  hot  authorize  him  to  bring  a  suit«  That 
no  such  power  is  expressly  given,  nor  is  it  implied  in  the  power 
to  collect.  The  words  of  the  statute  are,  general,  to  collect  to- 
gether the  goods  of  the  deceased,  The  power  vested  in  the 
magistrate  to  appoint  such  administrator,  is  discretionary  when- 
ever he  may  deem  it  necessary.  And  if  the  words  of  the  act, 
lipon  any  reasonable  interpretation,  will  admit  of  a  construction 
which  will  uphold  the  authority  given  by  the  letters  of  adminis- 
tration, they  ought  not  to  be  so  construed  as  to  impute  to  the 
magistrate  an  unauthprized  exercise  of  power.  And  if  we  look 
to  the  letters  of  administration^  the  power  to  sue  is  necessarily 
implied  in  the  language  there  used :  '^  We  do  hereby  authorize 
the  said  Neal  Smith  to  secure  and  collect  the  said  property, 
whether  it  be  goods,  chattels,  debts,  or  credits,"  &c.  These 
words  are  amply  sufficient  to  authorize  the  bringing  of  suits,  if 
necessary  for  the  purpose  of  executing  the  power,  and  is  certainly 
no  forced  interpretation  of  the  word  collect,  as  used  in  the 
statute,  to  consider  it  as  implying  the  authority  to  bring  suits.  In 
the  case  of  Irwin  and  Wright  v.  Peak,  Walker  Rep.  386,  de- 
cided in  the  supreme  court  of  Mississippi,  in  the  year  1831,  it 
was  held  that  an  administrator  ad  cblligendum,  may  bring  suits. 
This  power,  however,  in  the  view  of  the  court,  rested  upon  a 
statute  referred  to  in  the  opinion,  but  which  has  not  been  pro- 
duced on  the  argument  of  this  case.  But  the  decision  is  so  re- 
cent, and  referring  expressly  to  the  statute,  we  think  we  may 
safely  rely  upon  it  as  an  authority  to  sustain  the  right  to  sue,  un- 
der the  power  given  hy  the  letters  of  administration  in  this  case. 
And  we  the  more  readily  adopt  tliis  conclusion,  because  we 
think  the  right  to  sue  is  necessarily  implied  in  the  authority  to 
collect  the  goods,  chattels,  rights,  and  credits.  The  grant  of  the 
power  carries  with  it  all  the  usual,  ordinary,  and  necessary  means 
to  effectuate  the  beneficial  exercise  of  the  power. 

2.  The  proceedings,  as  stated  upon  the  record  to  continue  the 
cause,  appear  to  have  been  in  conforiQity  to  *a  statute  of  that 
state,  (Mississippi  Statutes  238,)  which  provides  that,  when  any 
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buit  shall  be  depending  in  any  court,  and  either  of. the  parties 
shall  die  before  judgment,  the  executors  or  administrators  of  the 
deceased,  in  case  the  cause  of  action  by  law  survives,  shall  have 
full  power  to  prosecute  or  defend  such  action ;  and  the  court 
is  authorized  and  required  to  render  judgment  for  or  against 
the  executor  or  administrator,  as  the  case  may  require ;  and  a 
scire  facias  is  authorized  to  be  issued  to  call  in  the  executor  or 
administrator  to  make  himself  a  party ;  and  such  was  the  course 
adopted  in  the  present  case,  as  appears  from  the  record.  Upon 
the  death  of  Lovic  Ventress,  a  scire  facias  issued  to  Elizabeth 
Yentress,  the  administratrix,  who  appeared  and  became  a  party 
to  the*  suit,  and  the  cause  was  continued  ;  and  upoa  the  death  of 
the^  administratrix  antothcr  scire  facias  issued,  tp  call  in  the  de- 
fendants,  the  executors  of  Lovic  Yentress,  who  appeared  and 
became  parties  to  the  suit,  which,  according  to  the  record,  was 
regularly  continued,  by  consent,  to  the  term  of  the  court  when 
the  cause  was  tried.  For  what  reason  or  under  what  circum- 
stances Elizabeth  Yentress  was  appointed  administratrix  of 
Lovic  Yentress,  when  the  defendants  Were  his  executors,  does 
not  appear.  But  the  court  will  not  intend  that  it  was  without 
authority.  Circumstances  may  readily  be  supposed  to  have  ex- 
isted, that  would  require  the  appointment  of  an  administration 
.for  some  special  purpose.  Whether  she  was  a  general  i^dminis- 
tratrix,  or  only  one  with  limited  powers  for  some  special  pur- 
pose, does  not  appear.  But  when  the  record  states  that  the 
cause  was  regularly  continued,  by  consent  of  the  present  parties, 
who  were  fully  competent  to  give  such  consent,  there  can  be  no 
ground  upon  which  this  court  can  now  consider  the  cause  dis- 
continued. 

S.  The  next  objection  arises  upon  a  bill  of  exceptions  taken 
at  the  trial,  relative  to  the  admission  of  evidencjB._ 

The  plaintiff  offered  in  evidence  the  deposition  of  Neal  Mc- 
Nair,  and  the  objection  arises  upon  the  answer  to  the  tenth  cross- 
interrogatory,  which  is  as  follows:  "Were  they  not  sent  away, 
or  intrusted  to  some  person  to-be  removed  and  sold  bjthe  ad- 
ministrator or  administratrix,  or  other  personal  representative  of 
lohp  Clark,  in  the  State  of  Alabama?*'  Answer:  **Deponeht 
saith  he  has  reason  to  believe,  and  doth  believe,  that  the  said  ne-  " 
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groes  were  removed  and  sold,  not  by  the  authority  or  request  of 
the  administratrix  or  any  other  person  representing  said  estate.'' 
This  answer  was  objected  to  on  the  part  of  the  defendant,  but 
admitted  by  the  eourt,  to  be  read  to  the  jury.  The  whole  depo'* 
sitioA  is  not.  set  out  in  the  bill  of  exceptions ;  and  this  question  and 
the  answer  standing  alone,  unconnected  with  the  antecedent  and 
subsequent  interrogatories  and  answers,  are  in  a  great  measure 
unintelligible.  The  very  form  of  the  interrogatory,  shows  the 
question  to  have  1)ad  relation  to  some  antecedent  inquiry,  and  is 
vague  and  indefinite.  ^^  Were  they  not  sent  away,  or  intrusted 
to  some  person  (naming  no  one)  to  be  removed  and  sold  by- 
the  administrator  or  administratrix,  or  other  persMisal  repre- 
sentative of  John  Clark  n  It  seemed  to  he  a  fishing  inquiry, 
that  would  hardly  admit  of  a  direct  and  positive  answer.  Had 
rt  .been  a  direct  question  to  some  specific  fact,  the  belief  of  tlie 
witness  would  be  no  legal  answer.  The  belief  of  a  witness  is  a 
conclusion  from  facts.  The  witness  should  state- (acts,  and  the 
conclusion  to  be  drawn  from  them,  rests  with  the  jury.  Although 
(his  answer,,  standing  alone,  may  not  be  strictly  admissible ;  yet, 
when  connected  with  other  facts  of  the  deppsttion,  it  might  hot 
not  be  objectionable.  Subsequent  inquiries  might  have  drawn 
from  the  witness  the' facts  upon  which  lis  belief  was  founded; 
and  all  being  submitted  to  the  jury,  the  belief  of  the  witness 
might  be  at  least  rendered  harmless.  It  docs  not  appear  how 
or  under  what  authority  this  deposition  was  taken,  or  whether 
the  parties  were  present  or  not.  If  they  were,  and  no  objection 
was  made  to  the  answer,  it  ought  to  be  considered  a  waiver ;  and 
the  exception  not  allowed  at  the  trial.  It  is  incumbent  on  the 
plaintiff  to  make  out  the  error  clearly  and  satisfactorily;  every 
reasonable  intendment  should  be  in  favor  of  the  judgment ;  and 
we  think  the  exception  too  vague  to  justify  a  reversal  of  the 
judgment 

4.  This  second  bill  of  exceptions  embraces  the  merits  of  the 
case,  and  turns  upon  the  validity  of  the  purchase  of  the  slaves  by 
Lovic  Ventress  in  his  lifetime.  The  facts  upon  which  the  court 
was  called  upon  to  instruct  the  iury  on  this  question,  are  brieffy 
these : 

The  slaves  in  controversy,  were  the  property  of  John  Clark, 
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of  Alabama,  and  in  his  possession  at  the  time  of  his  death,  in  the 
year  1818.  This  widow,  Abigail  Clark,  was  appointed  adminis- 
tratrix of  his  estate,  and  m  May  1819,  intermarried  with  John 
Farrington,  and  in  June  1819,  filed  an  inventory  of  John  Clark's 
estate,  including  therein  the  slaves  in  question.  On  the  first  of 
November  of  the  same  year,  the  letters  of  administration  to  her 
were  revoked,  and  administration  granted  to  Neal  Smith,  the 
present  plaintiff,  in  the  court  below.  In  August,  1819,  the  county 
court  of  Clark  county,  in  the  state  of  Alabama,  authorized  Abi- 
gail Farrington,  the  administratrix  of  John  Clark,  to  sell  all  the 
personal  property  of  John  Clark  except  the  negroes ;  and  it  docs 
not  appear  that  any  order  of  sale  of  the  slaves  of  John  Clark  had 
been  obtained.  The  defendants  offered  no  other  evidence  of 
title  to  the  slaves,  than  a  bill  of  sale  from  James  McDonald  to 
the  defendants'  testator,  in  Wilkinson  county,  in  the  state  of 
Mississippi,  dated  November  2,  1819,  for  the  consideration  of 
nineteen  hundred  dollars,  which  was  paid  at  the  time  of  sale, 
and  which  was  deemed  a  full  and  fair  value  of  the  slaves.  Upon 
this  evidence  the  plaintiffs^  counselrequcsted  the  court  to  charge 
the  jury — 

1 .  That  it  must  appear  in  evidence  to  the  jury,  that  Abigail 
Clark  was  authorized  by  an  order  of  the  court  of  Alabama,  to 
sell  the*  slaves,  or  she  could  convey  no  legal  title  to  them. 

2.  That  it  must  also  appear  by  evidence  to  the  jury,  that 
James  McDonald  was  authorized,  either  by  a  legal  purchase  or 
by  a  pow*er  from  the  administratrix ;  to  sell  the  slaves,  or  his  con- 
veyance could  not  divest  the  estate  of  Clark  of  the  legal  title  in 
his  representatives. 

3.  That,  unless  both  of  the  above  facts  appeared,  to  wit,  the 
authority  of  the  administratrix  to  sell,  and  the  authority  of  Mc- 
Donald, either  by  a  legal  purchase  or  power  of  attorney  from 
the  administratrix,  that  the  title  to  the  slaves  still  remained  in 
the  legal  representatives  of  John  Clark.  These  tnstrtYctions  the 
court  gave.  A  fourth  was  requested,  which  the  court  refused  to 
give,  and  which  it  is  unnecessary  here  to  notice. 

The  defendants'  counsel  also  requested  the  court  to  instruct 
the  jury  uopn  certain  points,  substantially  as  follows  : 

1.  That  if  they  belive,  from  the  evidence,  that  Abigail  Clark 
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became  the  administratrix  of  John  Clark,  deceased,  and,  as  such, 
held  possession  of  the  slaves  in  question,  and  that  after  her  inter- 
marriage with  John  Farrington,  she  and  her  husband  were  in  pos- 
session of  them,  and  that  the  possession  of  the  slaves  by  the  de- 
fendants or  their  testator,  was  acquired  directly  or  indirectly  from 
or  through  Farrington  and  his  wife,  then  the  plaintiff,  as  adminis- 
trator to  collect  the  estate  of  John  Clark,  has  no  right  to  recover 
in  this  action  against  the  defendants. 

2.  If  they  believe,  from  the  evidence,  that  Farrington  and  his 
wife,  so  possessing  the  slaves  by  virtue  of  the  administration 
aforesaid,  had  wasted,  embezzled,  sold,  or  otherwise  converted 
the  slaves,  in  violation  of  their  duty  as  administrators,  by  which 
devastavit  the  slaves  passed  to  the  possession  of  one  James 
McDonald,  who  brought  them  to  the  state  of  Mississippi  and  sold 
them  to  Lovic  Ventress,  the  defendants'  testator,  for  a  full  and 
valuable  consideration,  and  that  he  purchased  them  bona  fide 
without  notice  of  such  devastavit,  then  Lovic  Ventress  acquired 
a  good  title  as  against  the  plaintiff,  and  the  verdict  should  be  for 
the  defendants. 

3.  That  if  they  believed  that  the  slaves  belonged  to  the  estate 
of  John  Clark,  and  passed  into  the  possession  of  his  administra- 
tors, who  embezzled  and  disposed  of  them  in  disregard  of  their 
duly  as  administrators,  but  the  defendants'  testator,  Lovic  Ve- 
tress,  became  an  innocent  purchaser  of  the  slaves  for  a  valuable 
consideration,  without  notice  of  the  maladministration  of  said 
Clark's  estate  in  Alabama,  then  they  should  find  a  verdict  for 
the  defendant.     These  instructions  the  court  refused  to  give. 

It  is  unnessary  to  notice  separately  the  several  instructions 
prayed  by  the  parties,  respectively.  The  general  question  arising 
under  them,  and  one  which  lies  at  the  foundation  of  the  action, 
relates  to  the  sale  of  the  negroes  by  Abigail  Clark,  the  administra- 
trix of  John  Clark.  The  several  instructions  prayed  on  the  part  of 
the  plaintiff  and  given  by  the  court,  assume  that,  in  order  to  divest 
the  plaintiff  of  the  right  to  recover  as  the  present  administrator 
of  John  Clark,  it  must  be  shown  that  his  first  administratrix  had 
authority  to^^sell  the  slaves  by  an  order  of  the  court  in  Alabama  ; 
and  that  James  McDonald  was  authorized  either  by  purchase 
from  the  administratrix  or  by  authority  from  lier,  to  sell  the  slaves, 
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in  order  to  divest  the  representauves  or  Clark  of  the  title,  and 
take  trom  the  plaintiff  the  right  to  recover.  The  principle  as- 
sumed in  the  instructions  asked  on  ^he  part  of  the  defendants,  is, 
that  the  administratrix  of  Clark  being  in  possession  of  the  slaves, 
and  that  possession  having  passed  directly  or  indirectly  to  the 
defendants,  the  plaintiff,  as  administrator  ad  colligendum  of  John 
Clark,  cannot  recover  in  this  action.  And  that  admitting  the  admin- 
istratrix  had,  by  her  conduct  with  respect  to  the  slaves,  commit- 
ted a  devastavit ;  yet  if  the  defendants*  testator  purchased  them 
bona  fide  and  for  a  valuable  consideration,  without  notice  of  such 
devastavit,  he  acquired  a  good  title  to  the  slaves,  and  the  plain* 
tiff  had  no  right  to  recover.  It  may  be  observed  here  that  the 
case  is  entirely  silent  in  the  statement  of  the  evidence  with  re- 
spect to  notice  by  the  defendants'  testator,  of  the  situation  of 
these  slaves.  The  instruction  prayed,  however,  was  subject  to 
the  decision  of  the  jury  upon  that  point;  and  we  assume,  in  the 
consideration  of  the  case,  that  Lovic  Ventress  was  a  bona  fide 
purchaser  without  notice,  and  rest  the  question  entirely  upon  the 
want  of  authority  in  the  administratrix  of  Clark  to  sell  the  slaVes. 
It  may  be  observed,  in  the  first  place,  that  the  letters  of  adminis- 
tration to  her  were  revoked  before  the  sale  to  the  defendants' 
testator.  The  revocation  was  on  the  first  of  November,  1819, 
and  the  bill  of  sale  bears  date  on  the  day  after.  There  may  be 
some  mistake,  however,  in  this,  and  we  place  no  reliance  upon  it ; 
as  the  want  of  authority  in  the  administratrix  is  clearly  establish- 
ed on  other  grounds.  Th6  statute  of  Alabama,  (Laws  Ala.  p. 
334, )  declares,  that  it  shall  not  be  lawful  for  any  executor  or  ad- 
ministrator to  dispose  of  the  estate  of  any  testator  or  intestate  at 
private  sale  except  where  tlie  same  is  directed  by  the  will  of  the 
testator ;  but  that  in  /all  cases  where  it  may  be  necessary  to  jtell 
the  whole  or  any  part  of  the  personal  estate,  application  must  be 
be  made  to  the  orphans'  court  for  an  order  of  sale,  which  sale  is 
required  to  be  at.  public  auction,  after  giving  notice  thereof  as 
pointed  out  by  the  statute.  The  sale  of  these  negroes,  although 
bona  fide  and  for  a  valuable  consideration,  was  not  made  accord- 
ing to  the  provisions  of  this  law.  It  was  a  private  sale,  and  made 
without  any  order  from  the  court.  The  order  of  sale  expressly 
excepts  the  negroes.     The  sale  was  then  not  only  without  jitt^ 
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tboriiy,  but  iu  express  violation  of  the  provisions  of  the  statute. 
Such  a  sale  cannot  be  supported  upon  anj  priifciples  of  law.  In 
the  case  of  the  executors  of  Emos  v.  James  (4  Mum.  194,)  it 
was  held  by  the  court  of  appeals  of  Virginia,  that  the  sale  of  a 
slave  belonging  to  the  estate  of  the  testator  by  a  person  named 
in  the  will  as  one  of  the  executors,  but  who,  at  the  time  of  the 
sale,  had  not  qualified  or  given  the  bond  required  by  a  statute  pf 
that  state ;  was  void  against  the  executor  who  had  qualified :  al- 
though the  sale  was  bona  fide  and  for  a  valuable  consideration. 
It  was  admitted,  that  if  the  question  was  to  be  decided  upon  the 
principles  of  the  common  law,  without  regard  to  the  act  of  as- 
sembly, the  sale  would  have  been  valid,  the  power  of  the  exec- 
utor being  derived  from  the  will.  But  he  not  having  qualified 
and  complied  with  the  statute,  by  giving  the  bond  required,  the 
foundation  of  his  authority  was  done  away ;  and  all  his  acts  were 
invalid,  and  the  sale  illegal  and  void.  The  present  is  a  much 
stronger  case.  The  want  of  authority  in  the  executor  to  sell  in 
that  case  rested  upon  the  construction  of  the  statute ;  influenced, 
in  ^me  measure,  by  the  policy  which  governed  its  enactment. 
But  in  the  present  case,  the  sale  was  against  the  express  excep- 
tion in  the.order  of  aale,  and  in  violation  of  the  positive  prohibi- 
tion in  the  statute  to  sell  at  private  sale.  The  law  in  this  class 
of  cases  is  well  settled :  that  executors  and  administrators,  in 
making  sales  of  property,  must  cpmply  strictly  with  the  requisites 
of  all  statutary  provisions  on  the  subject;  and  that,  unless  every 
essential  direction  of  the  law  is  complied  with,  all  whose  inter- 
ests are'  affected  by  the  authority  to  sell  are  not  concluded  by  the 
sale;  (7  Mass.  Rep.  488,)  unless,  from  a  long  acquiescence,  a 
-  foundation  is  Jaid  for  a  fair  and  reasonable  presumption,  that  the 
requisites  of  the  law  had  been  complied  with.  No  such  pre- 
sumption can  arise  in  this  case.  It  is  a  general  rule  of  law,  that 
a  aale  by  a  person  who  has  no  right  to  sell,  is  not  valid  against 
thel*ightful  owner.  Authority  given  to  executors  and  administra- 
tors to  sell,  is  a  personal  trust  and  must  be  strictly  pursued  ;  and 
if  they  transcend  their  authority  in  any  essential  particular,  their 
act  is  toid.  (4  John.  Ch.  368,  6  Con.  Rep.  S87.)  It  was  a  max- 
im of  the  civil  law  that,  nemo  plus  juris  irialium  trantferre  po- 
UM^quamipne  hab£t ;  and  this  is  a  plain  dictate  of  common  sense. 
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It  was  aliK)  a  principle  of  the  English  common  law  that,  a  said 
out  of  market  overt,  did  not  change  the  property  from  the 
rightful  owner ;  and  the  custom  of  the  city  of  London,  which 
forms  an  exception  to  the  general  rule,  has  always  been  regard** 
ed  and  restricted  by  the  courts  with  great  care  and  vigilance, 
that  all  such  sales  should  be  brought  strictly  within  the  custom. 
(Com.  Dig.  Tit.  Market  E.)  It  has  sometimes  been  contended) 
that  a  bona  fide  purchase  for  a  valuable  consideration  and  widi* 
out  notice,  was  equivalent  to  a  purchase  in  market  overt  under 
the  English  law,  and  bound  the  property  against  the  party  who 
had  right.  (1  John.  Rep.  478.)  But  we  are  not  aware  that  this 
Saxon  institution  of  markets  overt,  which  controls  and  interferes 
with  the  application  of  the  common  law,  has  ever  been  recog*> 
nized  in  any  of  the  United  States,  or  received  any  judicial  sanc- 
tion. At  all  events,  no  local  usage  or  custom  has  been  shown 
applicable  to  the  present  case,  to  take  it  out  of  the  general  prin^ 
ciplesof  the  law  of  sales.  And  although  the  defendants'  testator 
was  a  bona  fide  purchaser,  for  a  valuable  consideration  and  with* 
out  notice  ;  the  sale  being  without  authority  and  against  law ;  he 
acquired  no  title  that  will  bind  the  property  against  the  party 
who  has  right. 

The  judgment  of  the  court  below  must  accordingly  be  aflb-med 
with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  district  of  Mis* 
sissippi,  and  was  argued  by  counsel,  on  consideration  whereof,  it 
is  ordered  and  adjudged  by  this  Court,  that  the  judgment  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby,  af* 
firmed,  with  costs  and  damages,  at  the  rate  of  six  per  centum  per 
atinum  upon  the  sum  adjudged  by  the  said  district  court,  to  the 
plaintiff  in  this  court,  in  case  the  said  plaintiff  cannot  have  the 
said  liiegro  slaves  delivered  to  him. 
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Sarah  Boone  and  othrrs,  appellants  v.  William  Chiles 
and  others,  appellees. 

The  fomplAiiutnU  filed  a  hill  in  ihc  circuit  court  of  Kentucky,  claiming  a  conveyance 
of  tke  legal  title,  and  an  account  of  rents  and  profits  of  a  tract  of  land,  the  legal 
title  to  which  waf  derived,  in  virtue  of  the  law  of  Virginia,  under  a  aettlement  and 
a  pre-emption  right,  held  by  Reuben  Searcy.  Searcy  gave  his  bond  to  Hoy,  to 
make  a  deed  of  one-half  of  the  land  to  which  he  was  thus  entitled ;  the  other  half 
having  been  given  by  him  to  on«.  Martin,  to  obtain  the  location  and  patenting.  He 
afterwards  gave  the  (ilals  and  surveys  to  Hoy,  who,  in  1785,  obtained  a  patent  for 
tke  land,  which  he  was  to  have  a  deed  for.  Hoy,  in  1781,  assigned  the  bond  of 
Searcy  to  George  Boone,  and  made  himself  surety  for  its  performance ;  and  Oe«rge 
Boone  assigned  the  bond  to  Thomas  Boone,  the  ancestor  of  the  complainanU. 
Thsiaas  Boone  lived  in  the  state  of  Pcnnsylvaaia,  and  was  in  Kentucky  in  1803, 
1910,  and  1819,  in  the  neighborhood  of  the  land;  but  while  there  he  took  no  meas- 
ures, personally,  to  obtain  the  title  or  possession  of  it.  In  1787  he  gave  to  George 
Boone  a  power  of  aUorney  to  obtain  a  conveyance  of  the  land  -,  and  in  1803  he  made 
a  conditional  sale  of  it  to  Hesekiah  Boone ;  but  the  condition  was  not  performed  by 
HeiekiAJ  Boone ;  so  that  under  the  agreement  ho  obtained  no  right  to  the  land. 
Poaiession  was  taken  uf  parts  of  the  land,  and  improvements  made  as  early  as  or 
before  1806,  and  the  persons  in  possession  are  among  the  defendants.  George 
Boone  ciceeded  his  powers,  and  made  agreements  to  sell  the  land ;  and  also  agreed 
to  give  up  to  one  of  the  heirs  of  Hoy^  Searcy's  bond ;  and  some  of  the  heirs  sold  parts 
cf'tho  land -to  the  persons  in  possession,  asserting  a  right  to  the  legal  title :  and 
another  of  thelieirs  sold  by  a  quit-claim  deed  all  her  rights,  as  one  of  the  heirs  of 
iloy,  to  Grrcn  Clay.  Afterwards  William  Chiles,  alleging  that  he  had  obtained 
from  George  Boone,  and  from  Heiekiah  Boone,  tho  conditional  purchaser,  the 
equitable  right  of  Thomas  Boone,  under  Searcy's  bond ;  filed  in  the  name  of  Tho- 
ma»,.Gkorge,  and  Uezekiah  Boone,  and  in  his  own  name,  in  th^  county  court  of 
Bourbon  county,  a  bill  agaimt  the  heirs  of  Hoy,  the  persons  in  possession,  and 
against  Green  Clay,  alleging  him  to  be  a  purchaser  with  notice  of  Thomas  Boone's 
suitable  title',  under  Searcy  anil  Hoy:  and  obtained  from  that  court  a  decree  for  a 
conveyance  to  him- of  tho  legal  title,  and  afterwards  a  deed  for  the  same  from  a  com- 
miaaioBcr  appointed  to  execute  the  same.  This  decree  was  afterwards,  on  appeal, 
reversed  for  informality  *,  but  before  the  same  was  reversed,  the  complainants  filed 
this  bill,  asking  for  a  conveyance  from  Chiles  of -all  the  title  he  held  in  the  land, 
cither  under  4he  decree,  or  in  any  other  maimer^  Chiles,  afier  the  bill  was  filed, 
pufchaaed  from  Green  Clay  the  rights  he  held  ;  and,  in  liis  answer,  alleges  him  to 
have  been  an  innocent  purchaser,  without  notice.  The  persons  in  possession,  who 
porcbased  from  Chilei<,  after  the  decree  of  the  Bourbon  court,  answered^  asserting 
their  possession,  and  that  th^  were  protected  by  the  statute  of  limitation ;  and 
ftobmit  to  such  rules  ami  regulations,  according  to  law  and  equity,  as  the  case  may 
re<)uire.  In  1833,  Thomas  Boone  made  an  agreement  with  Boone  Engles,  by 
which  the  latter  took  upon  him  the  institution  and  conducting-  of  this  suit,  for  a 
portion  of  the  benefit  to  be  derived  from  it  j  and  this  the  |iersoiis  in  posseseioii 
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It  was  uUo  a  principle  of  the  Engiiah  common  law  that^  a  said 
out  of  market  orert,  did  not  change  the  property  from  the 
rightful  owner ;  and  the  custom  of  the  city  of  London,  which 
forms  an  exception  to  the  general  rule,  has  always  been  regard** 
ed  and  restricted  by  the  courts  with  great  care  and  vigilance, 
that  all  such  sales  should  be  brought  strictly  within  the  custom. 
(Com.  Dig.  Tit.  Market  £.)  It  has  Sometimes  been  contended^ 
that  a  bona  fide  purchase  for  a  valuable  consideration  and  with* 
out  notice,  was  equivalent  to  a  purchase  in  market  overt  under 
the  English  law,  and  bound  the  property  against  the  party  who 
had  right.  ( 1  John.  Rep.  478.)  But  we  are  not  aware  that  this 
Saxon  institution  of  markets  overt,  which  controls  and  interferes 
with  the  application  of  the  common  law,  has  ever  been  reeog'* 
nized  in  any  of  the  United  States,  or  received  any  judicial  sanc- 
tion. At  all  events,  no  local  usage  or  custom  has  been  shown 
applicable  to  the  present  case,  to  take  it  out  of  the  general  prin- 
ciples of  the  law  of  sales.  And  although  the  defendants'  testator 
was  a  bona  fide  purchaser,  for  a  valuable  consideration  and  with* 
out  notice  ;  the  sale  being  without  authority  and  against  law ;  he 
acquired  no  title  that  will  bind  the  property  against  the  party 
who  has  right. 

The  judgment  of  the  court  below  must  accordingly  be  aflBrmed 
with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  district  of  Mis- 
sissippi,  and  was  argued  by  counsel,  on  consideration  whereof,  it 
is  ordered  and  adjudged  by  this  Court,  that  the  judgment  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby,  af- 
firmed, with  costs  and  damages,  at  the  rate  of  six  per  centum  per 
atinum  upon  the  sum  adjudged  by  the  said  district  court,  to  the 
plaintiff  in  this  court,  in  case  the  said  plaintiff  cannot  hare  the 
said  liiegro  slaves  delivered  to  him. 
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Sarah  Boone  and  others,  api'kllants  v.  William  Chiles 
and  others,  appellees. 

The  coniplainanU  filed  a  bill  in  ihc  cireait  court  of  Kentucky,  claiming  a  conveyance 
of  the  legal  title,  and  an  account  of  rents  and  profits  of  a  tract  of  land,  the  legal 
title  to  which  wa^  derived,  in  virtue  of  the  law  of  Virginia,  under  a  settlement  and 
a  pre-emption  right,  held  by  Reuben  Searcy.  Searcy  gave  his  bond  to  Hoy,  to 
make  a  deed  of  one-half  of  the  land  to  which  he  was  thus  entitled ;  the  other  half 
having  been  given  by  him  to  on*.  Martin,  to  obtain  the  location  and  patenting.  He 
afterwards  gave  the  ]ilats  and  surveys  to  Hoy,  who,  in  1785,  obtained  a  patent  for 
the  land,  which  he  was  to  have  a  deed  for.  Hoy,  in  1781,  assigned  the  bond. of 
Searcy  to  George  Boone,  and  made  himself  surety  for  its  performance ;  and  Ge«rge 
Boone  asaignod  the  bond  to  Thomas  Boone,  the  ancestor  of  the  complainants. 
Thomas  Booac  lived  in  the  state  of  Pennsylvania,  *  and  was  in  Kentucky  in  1803, 
1810,  and  1819,  in  the  neighborhood  of  the  land^  but  while  there  he  took  no  meas- 
ures, personally,  to  obtain  the  title  or  possession  of  it  In  1787  he  gave  to  George 
Boone  a  power  of  attorney  to  obtain  a  conveyance  of  the  land ;  and  in  1803  he  made 
a  conditional  sale  of  it  to  Hesekiah  Boone ;  but  the  condition  was  not  performed  by 
HesekiAJ  Boone ;  so  that  under  the  ajs^reement  ho  obtained  no  right  to  the  land. 
Possession  was  taken  of  parts  of  tho  land,  and  improvements  made  as  early  as  or 
before  1806,  and  the  persons  in  possession  are  among  the  defendants.  George 
Boone  exceeded  his  powers,  and  made  agreements  to  sell  the  land ;  and  also  agreed 
to  give  up  to  one  of  tho  heirs  of  Hoy,  Searcy's  bond ;  and  some  of  the  heirs  sold  parts 
cf'tho  Jand -to  tho  persons  in  possession,  asserting  a  right  to  the  legal  title  :  and 
another  of  the  "heirs  sold  by  a  quit^clalm  deed  all  her  rights,  as  one  of  the  heirs  of 
.Uoy,  to  Green  Clay.  Afterwards  William  Chiles,  alleging  that  he  had  obtained 
from  George  Boone,  and  from  Heiekiah  Boone,  the  conditional  purchaser,  the 
equitable  right  of  Thomas  Boone,  under  Scarry's  bond;  filed  in  the  name  of  Tho- 

'  mas,  .George,  and  Hezekiah  Boone,  and  in  liis  own  name,  in  tfa^  county  court  of 
-oourbon  county,  a  bill  .again.'^t  the  heirs  of  Hoy,  the  persons  in  possession,  and 
against  Green  Clay,  alleging  him  to  be  a  purchaser  with  notice  of  Tiiomas  Boone*s 
equitable  title',  under  Searcy  anil  Hoy :  and  obtained  from  that  court  a  decree  for  a 
'Conveyance  to  him.  of  tho  legal  title,  and  afterwards  a  deed  for  the  same  from  a  com- 
rotssioner  appointed  to  execute  the  same.  This  decree  was  afterwards,  on  appeal, 
xeversod  tbr  informality ;  but  before  the  same  was  reversed,  the  complainants  filed 
tlua  bill,  asking  for  a  conveyance  from  Chiles  of -all  the  title  he  held  in  the  land, 
either  under  4he  decree,  or  in  any  other  maimer^  Chiles,  after  the  bill  was  filed, 
{Hiivhased  from  Green  Clay  the  rights  he  held  ;  and,  in  his  answer,  alleges  him  to 
have  been  an  innocent  purchaser,  without  notice.  The  persons  in  posswsion,  who 
purchased  from  Chilei<,  after  the  decree  of  the  Bourbon  couit,  answered,  asserting 
their  possession,  and  that  th^  Were  protected  by  the  statute  of  limitation ;  and 
submit  to  such  rules  and  regulations,  according  to  law  and  equity,  as  the  case  may 
require.  In  1^2,  Thomas  Boone  made  an  agreement  with  Boone  Engles,  by 
which  the  latter  took  upon  him  the  institution  and  conducting*  of  this  suit,  for  a 
IMTtion  of  the  benefit  to  be  derived  from  it}  and  this  the  iiersousin  posseseion 
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allege  to  be  champerty.  The  court  decreed  a  conveyajnce  by  Chiles,  and  by  ot&ers 
who  held  the  legal  title,  to  be  made  to  the  conipiainantA,  of  all  the  laiuls  uiuold, 
and  not'in  the  possewion  of  othcrsj  and  that  thutic  who  are  in  poaeeiuoB,  who  had 
purchased  from  Chiles,  should  pay  to  the  compiuiiumts  the  sums  which  they  agreed 
to  pay,  respectively,  with  intercbt,  according  to  ihrir  respective  contracts. 

A  court  of  equity  must  be  rcfraFdlcss  of  all  its  rulc^,  before  it  can  recognise  Chiles  as 
a  purchaser,  or  as  having  any  right  whatexcr  in  the  land :  it  must  also  forfeit  it* 
character,  if  it  sanctions  such  a  course  of  ini<iuitou8  fraud.  We  deem  it  wholly 
useless  to  contrast  the  relative  equities  cf  the  plaintiffs  and  Chiles,  in  order  to  affirm 
their  right  to  a  decree  for  the  conveyance  of  Uie  legal  title,  obtained  in  violation  of 
every  principle  which  governs  courts  of  equity ;  unless  ho  has  made  out  acme  ob- 
jections to  the  relief  prayed,  on  ground:^  unconnected  witli  the  justice  of  the  case. 

The  heirs  of  Searcy  are  not  parties :  they  had  no  interest  in  the  land ;  their  fathcrV 
bond  was  satisfied  by  the  performance  of  the  condition,  when  the  patents  were  ob- 
tained by  Hoy ;  who,  by  purchase  from-  Martin  and  Searcy,  held  the  legal  title  to 
the  whole  fourteen  hundred  acres,  subject  to  be  diverted  only  by  the  equity  of 
Boone,  derived  by  this  agreement  to  transfer  the  one-half.  No  act,  therefore,  re- 
mained to  be  performed  by  the  heirs  of  Searcy.  The  title  of  Boone  becomes  com- 
plete, by  the  union  of  his  equitable  with  lioy's  legal  title,  without  any  inten[iosition 
of  the  heirs  of  Searcy,  who  have  no  interest  to  defend,  or  title  to  convey. 

The  lapse  of  time  and  the  etalenessof  the  plaintiflb'  equity,  is  also  set  up  as  a  bar  Co 
a  decree  in  their  favor :  but  whatever  effect  time  may  have  in  equity  in  favor  of  a 
possc^on  long  and  peaceably  held;  it  can  have  none  in  favor  of  Chiles,  whose  onlj 
claim  is  under  the  equity  of  Thomak  Boone,  and  against  whom  the  present  suit 
was  brought  in  six  years  eiVer  he  first  interfered  with  it.  It  canliot  be  permitted 
to  him  to  acquire  the  legalHitle  of  Hoy,  in  vhrtuo  of  Boone's  equity,  and  to  hold  it 
to  his  own  use ;  on  the  ground  that  Boone's  right  had  become  extinct  by  Ihe  lapse 
of  time,  before  he  acquired  it.  The  means  by  which  the  Isgal  title  has  been  con- 
veyed to  Chiles,  have  affected  his  conscience  too  deeply  with  fraud,  for  a  court  of 
equity  to  suffer  him  to  enjoy  its  fruits.  As  to  him,  the  plaintiffs  have  established  a 
light  to  a  decree  for  the  conveyance  of  whatever  title  he  may  have  deriyei  by  any 
conveyance  to  himself  directly,,  of  the  legal  right  of  Hoy's  heirs. 

By  the  rules  of  an  appellate  court,  it  can  act  on  no  evidence  which  was  not  before  the 
court  below,  or  receive  any  paper  that  was  not  used  at  the  hearing. 

A  party  is  not  allowed  to  state  one  case  in  a^bill  or  answer,  and  make  o«t  a  different 
one  by  proof:  the  allegata  and  probata  must  agree ;  the  latter  must  support  the 
former. 

A  purchaser  with  notice  may  protect  himself  under  a  purchaser  by  deed  without  m)> 
tice ;  but  cannot  do  it  by  purchase  from  one  who  holds  or  claims  by  contract  only- 
ThB  cases  are  wholly  distinct.  In  the  former,  the  purchaser  with  notice  is  protect- 
ed;  in  the  latter,  he  has  no  standing  in  ^quity,  for  an  obvious  reason ;  that  the 
phiintiffs'  elder  equity  shall  prevail,  unless  the  defendant  can  shelter  himself  under 
Ihe  legal  title  acquired  by  one  whose  conscience  was  not  affected  with  flravd  er  no- 
tice, and  who  can  impart  his  immunity  to  a  guilty  purchaser,,  as  the  representative 
of  his  legal  rights  fairiy  acquired'  by  deed,  in  sudi  a  manner  as  exempts  kun  tnm 
the  jurisdiction  of  a  court  of  equity.  Such  a  imrchase  affixes  no  stain  on  the  con- 
science, and  equity  cannot  disturb  the  legal  title.  But  as  it  does  not  pass  by  a  con- 
tract of  purchase  without  deed,  the  defendant  can  acquire  only  an  equity ;  the  trans- 
fer of  which  does  not  absolve  him  from  the  consequences  of  his  first  fraudulent 
purchase.  His  second  purchase  of  an  equity  will  not  avail  him  more  than  the  fint  r 
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ti>r  the  onginal  notioe  of  the  pUintUPs  equity  tainu  hie  conscience,  so  m  to  mt&e 
him  a  luere  trustee,  if  he  holds  the  legal  title  from  unc  who  is  not  an  innocent,  bona 
fide  porchascr. 

It  is  a  general  principle  in'  cottrU  of  equity,  that,  where  both  parties  claim  by  an  equit- 
able title,  the  one  who  is  prior  in  time  is  deemed  the  better  in  right ;  and  that  where 
the  equities  are  equal  in  point  of  merit,  the  law  prevails. 

Strong  as  a  plaintiffs  equity  may  be,  it  can  in  no  case  be  stronger  than  that  of  a  pur- 
chaser, who  has  put  himself  in  peril  by  purchasing  a  title,  and  paying  a  valuable 
consideration,  without  notice  of  any  defect  in  it :  and  when,  in  addition,  he  shows 
a  legal  titlQ  from  one  seised  and  possessed  of  the  property  purchased,  he  has  a  right 
to  demand  protection  and  relief,  which  a  court  of  equity  imparts  liberally.  Such 
suitors  are  ite  most  especial  favorites.  It  will  not  inquire  how  he  may  have  ob- 
tained a  statute,  mortgage,  encumbrance,  or  even  a  satisfied  legal  term,  by  which 
he  can  defend  himself  at  law,  iOmtstanding :  equity  will  not  aid  his  adversary  in 
taking  from  him  the  tiUmla  in  nar^ragio^  if  acquired  before  a  decree.  Relief  will 
not  be  granted  against  him  in  fevor  of  the  widow  6t  orphan,:  nor  shall  the  heir  see 
the  title-papers.  It  is  a  bar  to  a  bill  to  perpetuate  testimony,  or  for  discovery ;  and 
goes  to  the  jurisdiction  of  the  court  over  him :  his  conscience  being  clear,  any  ad- 
versary must  be  left  to  his  remedy  at  law.  ^ 

But  this  will  net  be  done  on  mere  averment,  or  allegation ;  the  protection  of  such  bona 
fide  purcha^  is  necessary  only  when  the  plaintiiT  has  a  prior  equity ;  which  can 
be  barrod  or  avoided  only  by  the  union  of  the  legal  title  with  an  equity,  arising  from 
the  payment  of  the  money,  and  receiving  the  conveyance  without  notice,  and  a  clear 
conscience 

In  setting  it  np,  a  bona  fide  purchase  without  notice,  by  plea  or  answer,  it  must  state 
the  deed  of  purchase,  the  date;  parties,  and  contents  briefly ;  that  the  vendor  wa^ 
sailed  in  fee,  and  in  possession :  the- consideration  must  be  stated,  with  a  distinct 
averment  thdt  it  was  bona  fide  and  truly  paid,  independently  .ot  the  recital  in  the 
deed.  Notice  must  be  denied  previous  to,  and  down  to  the  time  of  paying  the 
money,  and  the  delivery  of  the  deed ;  and  if  notice  is  specially,  charged,  the  denial 
must  be  of  all  circumstances  referred  to,  from  which  notice  can  be  inferred ;  and  the 
answerer  plea  must  show  how  the  grantor  acquired  title.  The  title  purchased  must 
be,  apparently,  perfect,  good  at  law,  a  vested  osUtc  in  fee  simple.  It  must  be  a  regu- 
ia^,  conveyance ;  for  the  purchaser  of  an  equitable  title  holds  it  subject  to  the  equi- 
ties -upon  it  in  the  hands  of  the  vendor,  and  has  no  better  stonding  in  a  court  of 
equity.  Such  is  the  case  which  must  be  stated  to  give  the  defendant  the  benefit  of 
an  answer  or  plea  of  an  innocent  purchase  without  notice ;  the  case  stated  must  be 
made  out ;  evidence  will  not  be  permitted  to  be  given  of  any  otlier  matter  not  set  out. 

The  objections  to  the  plaintiffs*  recovery  on  the  ground  of  the  contract  between  Tho- 
mas Boone  and  Boon  Engles  being  within  the  statutes  of  champerty  and  mainte- 
nance, cannot  be  sustained  for  two  reasons :  1.  The  English  statutes  on  this  sub- 
ject, wliich  were  adopted  in  Kentucky,  punished  the  offence  and  declared  the  con- 
tract for  maintenance  void  between  the  parties,  but  did  not  direct  or  authorize,  the 
dismissal  of  the  suit  instituted  between  other  parties  In  furtherance  of  such  contract. 
Boon  Engles  is  no  party  to  this  suit ;  and  it  does  not  concern  the  defendants  whether 
it  was  commenced  and  is  conducted  by  his  agency,  or  by  the  plaintiffs  themselves : 
tlie  right  of  plaintiffs  is  not  forfeited  by  such  an  agreement,  and  it  may  be  asserted 
againit  the  defendants  whether  the  contract  witli  Boon  Engles  is  valid  or  void.  2.  By 
the  act  of  Kentucky  of  179d,  which  was  in  force  when  this  contract  was  made,  and 
suit  brought ;  no  person  could  be  prevented  from  prosecuting  or  defending  any  claim 
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lu  Uiid  AfrlJ  under  the  land  laws  of  Vir|{iiiiA ;  nor  was  any  suit  brought  to  male 
good  aucb  claim  conaidercd  aa  coining  within  the  proviaions  of  the  common  law, 
ur  any  statute  againiA  champerty  or  maintenance.  These  statulc!<  were  not  revived 
till  laM. 

The  time  doea  not  bar  a  direct  trual  aM  between  truatccn  and  ceatui  que  truat,  till  it  is 
diisavoweil :  yet,  where  a  conatructive  truat  is  made  out  in  equity,  time  protects  the 
truateo,  though  liis  coutluct  was  originally  fraudulent,  and  his  purchase  wouM  bavr 
been  repudiated  for  fraud.  So,  where  a  party  takes  |XMMession  in  hiyi  own  right, 
autl  was  prima  facie  the  owikt,  and  iu  turned  into  a  trustee  by  matter  of  evidence 
merely.  And  where  one  intending  to  purchase  the  entire  interest  in  the  land,  took 
a  conveyance  without  words  of  limitation  to  his  heirs,  ijassing  only  as  an  estate  for 
life,  the  lapse  of  tburteen  years  aflcr  the  expiration  of  the  life  estate,  was  a  protec- 
tion to  the  heirs  of  the  purchaser. 

What  that  reasonable  time  is,  within  which  a  constructive  trust  can  6c  enforced,  de-* 
pends  on  the  circumstanceK  of  the  case;  but  there  can  be  few  eases  where  it  ban  be 
done,  after  twenty  years*  (H^aceable  possi'ssion,  by  tlie  liPrson  who  claims  in  his  own 
right,  but  whose  acts  have  made  liiin  a  trustee  by  implication.  His  possession 
entitles  him  to  at  least  the  same  protection  as  that  of  a  direct  trustee,  who,  to  the 
plaintiffs'  knowlinlgc,  disavows  the  trust,  and  holds  adversely  ;  as  to  whonitlie  time 
runs  from  the  disavowal,  because  his  possession  is  thenceforth  adverse.  The  pos- 
session of  land  is  notice  of  a  claim  to  it  by  the  possessor ;  if  not  taken  and  held  by 
•contract  or  purcliase,  it  is,  from  ils  inception,  adverse  to  all  the  world;  and  in  twenty 
years,  bars  the  owners  in  law  and  in  equity.  A  purchaser  in  possession  by  a  con- 
tract to  sell,  is  in  law  a  trespasser;  but  in  equity,  he  is  the  owner  of  the  estate,  hav- 
ing taken  possession  under  the  contract;  and  the  vendor  is  in  the  situation  of  an 
equitable  mortgagor.  If  the  entry  was  by  purchase,  and  the  purchaser  claims  the 
land  in  fee,  he  is  not  a  trusteo*;  his  title,  tliough  derivative  from,  and  consistent 
with,  the  original  title  of  the  plaintiffs,  is  a  present  claim  in  exclusion  of,  and.  ad- 
verse to  it.  A  vendee  in  fee,  derives  his  title  from  the  vendor ;  but  his  title,  though 
derivative,  is  adverse  to  that  of  the  vendor:  he  enters  and  holds  for  himself.  Such 
was  the  doctrine  of  this  court  in  Blight's  lessee  v.  Rochester,  4  Pet.  500,  7.  In  that 
case  the  court  said,  "  The  vendee  acquires  the  property  for  himself,  ami  his  faith  n 
not  pledged  to  maintain  the  title  of  tlic  vendor." 

Equity  makes  tlic  vendor  without  deed,  a  trustee  to  the  vendee,  for  the  convey aiKe  of 
llio  tith^ ;  the  vendee  is  a  trustee  for  the  payment  of  the  purchase  money,  and  the 
performance  of  the  terms  of  the  purchase.  But  a  vendee  is  in  no  case  a  trustee  of  the 
vendor,  as  to  the  posttrssion  of  the  pro|)erty  sohl ;  the  vendee  claims  and"  holds  it  in  his 
own  right ,  for  his  own  benefit,  su  Inject  to  no  right  of  the  vendor,  save  the  terms  whirh 
the  contract  imfiOHes  ;  h's  |K>sse>tsion  in,  therefore,  adverse  as  to  the  property,  Imt 
friendly  as  to  the  iierroniianceof  the  conditions  of  the  purchase. 

APPEAL  Trpin  the  circuit  court  of  the  Unitetl  Stales  for  the 
district  of  Kentucky. 

The  principal  facts  of  this  case  were  the  following :  Reuben 
Searcy  being  entitled  to  a  settlement  of  four  hundred  acres  of 
land,  and  a  pre-emption  of  one  thousand  acres,  in  Botirbon 
county,  Kentucky,  under  the  laws  of  Virginia ;  obtained  a  cer- 
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tificate  thereof  from  the  commissioners,  and  he  employed  one 
John  Martin  to  perfect  the  title  to  the  lands,  and  gave  him  one- 
half  of  the  same  for  so  doing.  On  the  24th  September  1781, 
Searcjr  sold  seven  hundred  acres,  supposed  to  be  one-half  of  the 
land,  to  William  Hoy,  and  executed  a  bond  to  Hoy:  The  bond 
was  in  the  following  words : 

^^  Know  all  men  by  these  presents,  that  I,  Reuben  Searcy,  of 
the  county  of  Fayette,  am  held  and  firmly  bound  unto  William 
Hoy,  of  the  county  of  Lincoln,  and  state  of  Virginia,  in  the  penal 
sum  of  fifty  thousand  pounds,  current  money  of  Virginia,  to  which 
payment,  well  and  truly  to  be  made,  I  bind  myself,  my  heirs, 
executors,  and  administrators,  unto  the  said  William  Hoy,  he, 
his  heirs,  or  assigns,  this  24th  day  of  September  1781.  The 
condition  of  the  above  is  such,  that  if  the  above-bound  Reuben 
Searcy  shall  well  and  truly  make,  or  cause  to  be  made,  as  soon 
as  deeds  are  made  to  lands  in  this  county  in  general,  a  good  and 
sufficient  deed  for  seven  hundred  acres  of  first-rate  land,  lying 
in  Fayette  county,  on  Licking  creek,  between  John  Martin's 
station-  and  Ruddle's  station ;  it  being  part  of  a  settlement  and 
pre-emption,  that  John  Martin  cleared  out  on  the  halves  for  said 
Reuben  Searcy ;  and  the  said  Hoy  takes  his  first  choice  of  the 
land  ;  then  the  above  obligation  to  be  void  ;  otherwise  to  remain 
and  be  in  full  force  and  virtue.'* 

On  the  15th  of  December  1781  William  Hoy  made  the  fol- 
lowing assignment  to  George  Boone  of  this  bond,  by  an  endorse- 
ment thereon : 

"  I,.  William  Hoy,  assign  over  the  within  bond  untb  George 
Boone,  his  heirs,  or  assigns  ;  and  said  Hoy  ol)liges  himself,  his 
heirs,  executors,  and  administrators,  nsshovrety  to  within  bond; 
and  if  the  within  lands  cannot  be  obtained  by  reason  of  a  prior 
claim,  then,  and  in  that  case,  seven  Iiundrcd  acres,  equal  in 
quality  and  convenience,  shall  discharge  the  within  bond." 

Searcy  also  assigned  the  plats  and  certificates  of  survey  to  Hoy, 
who  was  thus  enabled,  in  July  1785,  to  complete  the  title,  by 
obtaining  patents  for  the  land  in  his  own  name.  On  the  30th  of 
April  1785,  George  Boone  made  the  following  assignment  of  the 
bond  to  Thomas  Boone,  the  ancestor  of  the  appellants,  who  are 
his  heirs : 
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^^  I  do  hereby  assign  over  all  my  right,  title,  and  ckim  of  the 
within  bond  unto  Thomas  Boone,  heirs,  or  assigns,  without 
recourse  to  the  same ;  that  is  to  say,  that  I,  the  said  George 
Boone,  am  no  ways' obligated^  if  the  said  William  Hoy,  or  his 
heirs,  sufficient  to  make  good  the  within  bond ;  but  if  the  said 
William  Hoy,  or  his  heirs,  should  not  be  good,  then  I,  George 
Boone,  do  bind  myself,  my  heirs,  to  make  good  the  same  unto 
the  said  Thomas  Boone,  or  his  heirs  or  assigns." 

On  the  25th  day  of  January  1823,  Thomas  Boone  filed  a  bill 
in  the  circuit  court  of  the  United  States  for  the  district  of  Ken- 
tucky, stating  his  equitable. right,  thus  derived,  to  seven  hundred 
acres  of  land,  part  of  the  settlement  and  pre-emption  of  Searcy, 
alleging  that  he  had  never  parted  with  the  same  ;  but  admitting 
that  he  made  a  conditional  contract  with  Hezekiah  Boone  for  it, 
which  was  never  complied  with  by  said  Hezekiah,  and  was  after- 
wards expressly  abandoned  by  him. 

On  the  1st  of 'October  1787,  Thomas  Boone,  who  resided  in 
the  state  of  Pennsylvania,  gave  to  George  BoOne  a. power  of 
attorney,  in  the  following  terms : 

^^  Know  all  men  by  these  presents,  that  I,  Thomas  Boone,  of 
Oly  township,  in  the  county  of  Berks,  and  commonwealth  of 
Pennsylvania,  blacksmith,  for  divers  good  causes,  me  hereunto 
moving,  hath  constituted  and  appointed,  and  by  these  presents 
do  constitute  and  api>oint  my  trusty  friend,  George  Boone,  of 
Madison  county,  in  the  settlement  of  Kentucky,  and  commonwealth 
of  Virginia,  yeoman,  my  truc^  and  lawful  attorney ,  for  me  and  in 
my  name,  and  to  my  use,  to  ask,  demand,  sue  for  and  recover  of 
and  from  Major  William  Hoy,  of  Kentucky  settlement,  a  deed  or 
other  lawful  conveyance,  valid  in  law,  for  seven  hundred  acres 
of  land,  in  or  near  the  watersof  Hinkson  and  Stoner,  branches 
of  Licking  river ;  it  being  one-half  or  moiety  of  a  settlement  and 
pre-emption*  right,  belonging  <to  a  certain  Reuben  Searcy,  and 
which  I  purchased  from  squire  Boone,  who  purchased  the  same 
from  said  George  Boone,  who  purchased  the  same  from  said 
William  Hoy,  hereby  giving  and  granting  my  sole  power  and 
authority  to  my  said  attorney  concerning  the  premises,  to  do  or 
cause  to  be  done  therein,  as  amply  as  I  myself  might  or  could  do 
were  I  personally  present ;  and  on  the  obtaining  said  title  and 
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capvejance  for  me,  and  in  my  name,  sufficient  discharges  to  sign, 
seal,  and  deliver,  and  one  or  more*  attorney  or  attorneys  under 
hiro,  to  substittite  and  appoint,  and  at  pleasure  to  revoke,  hereby 
ratifying  and  confirming  whatsoever  my  said  attorney  shall  law- 
fully do  concerning  the  premises.  InVitness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  this^  1st  day  of  October  1787.'' 
-^The  bill  charges  that  William  Chiles  instituted  a  suit  in  the 
Bourbon  circuit  court  of  Kentucky,  without  the  knowledge  or 
consent  of  Thomas  Boone,  in  the  name  of  Thomas  Boone,  Wil- 
liam Chiles,  Hezekiah  and  George  Boone,  against  the  heirs  of 
William  Hoy,  and  against  others  in  possession  of  the  land,  to 
compel  the  execution  of  a  conveyance  of  the  seven  hundred  acres 
of  land  :  that  in  the  suit.  Chiles,  alleging  the  execution  of  the 
bond  by  Searcy,  and  the  assignmehts  before  stated,  pretended 
that,  under  the  conditional  contract  between  Thomas  and  Hez- 
ekiah Boone,  the  latter  had  become  entitled  to  the  land,  and 
tha(hehad  purchased  il^from  said  Hezekiah.  In  the  suit,  a  de- 
cree was  pronounced  for  a  conveyance  to  be  made  to  Chiles ; 
and  on  the  7th  day  of  January  1822,  a  commissioner,  appointed 
by  the  court,  according  to  the  law^.of  Kentucky,  executed  a 
conveyance  to  Chiles  for  seven  hundred  acres  of  the  land,  in 
conformity  with  the  decree. 

In  the  proceedings  in  the  Bourbon  court,  William  Chiles  made 
Green  Clay  a  defendant,  alleging  him  to  be  a  purchaser  from 
Nc.wland  and  wife,  of  two-eighths  of  the  land,  he  having  notice 
of  Thomas  Boone^s  rights.  The  wife  of  Newland  was  one  of 
Hoy's  heirs.  After  the  decree,  he  purchased  from  Green  Clay 
all  he  held  under  Newland  and  wife :  and,  in  this  case,  he  relies 
on  the  title  obtained  under  that  purchase. 

Hezekiah  Boone,  by  his  answer,  asserts  a  right  to  the  land 
under  the  conditional  contract,  but  no  proof  of  a  compliance  with 
the  same  was  given  in  the  cause ;  and  it  was  in  evidence  that, 
long  after  the  contract,  he  acknowledged  he  had  no  right  to  the 
land,  and  that  it  belonged  to  Thomas  Boone. 

Some  of  the  defendants,  in  the  circuit  court,  allege  that  George 
Boone,  as  attorney  in  fact  for  Thomas  Boone,  in  Aupist  179:^, 
assigned  Searcy's  bond  to  a  certain  John  South,  and  delivered 
the  bond  to  him.    John  South  wasihe  executor  of  William  Hoy, 
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and  had  married  one  of  his  daughters  ;  and  South  sold,  to  some 
of  the  defendants,  parts  of  the  land,  under  a  pretence  that  he 
held  Hoy's  claim :  and  they  insist  that  the  assignment  of  Searcy's 
bond  shall  enure  to  their  benefit. 

It  was  in  evidence  that  William  Chiles,  after  the  death  of 
John  South,  applied  to  Benjamin  South,  who  had  the  custody  of 
Searcy's  bond,  and  by  an  arrangement  with  him,  the  assignment 
to  John  South  was  erased  and  cancelled,  and  the  bond  was  trans- 
ferred to  Chiles.  This  was  prior  to  the  institution  of  the  suit  in 
the  Bourbon  county  court,  and  the  bond  was  filed  among  the 
proceedings  in  the  cause. 

The  defendants  also  set  up,  by  way  of  defence,  that  an  agree- 
ment in  writing,  of  which  a  copy  is  filed,  was  made  between  Thom- 
as Boone  and  Boon  Engles,  in  December  i822,  by  which Engles 
undertook,  at  his  own  expense,  to  prosecute  a  suit  for  the  700  acres 
of  land  in  dispute  ;  and,  as  a  consideration  for  his  trouble,  &:., 
was  to  have  one-half  of  the  land.  This  suit,  they  allege,  is  prose- 
cuted under  that  agreement ;  and  they  charge  that  it  is,  there- 
fore, a  case  of  cham(5erty  and  maintenapce,  forbidden  by  law , 
and  in  which  the  court  can  give  no  relief.  The  complainants 
rely,  that  at  the  time  of  the  figrecment,  the  law  of  champerty  and 
maintenance  was  not  in  force  in  Kentucky ;  and  that,  if  it  was, 
this  case  does  not  fall  witliin  its  scope. 

During  the  pendency  of  this  suit,  in  tlic  circuit  court  of  Ken- 
tucky, the  defendants,  in  the  suit  in  the  Bourbon  circuit  court, 
instituted,  ^s  aforesaid,  in  the  name  of  Chiles  and  the  Boones, 
prosecuted  a  writ  of  error  Itom  the  court  of  appeals  of  Kentucky, 
to  reverse  tht  decree,  obtained  in  that  suit.  And  the  court  of 
appeals  accordingly  did  reverse  the  decree  for  want  of  proper 
parties ;  and  remanded  the  cause  to  the  Bourbon  circuit  court  for 
further  proceedings.  The  cause  is  still  pending  there  ;  Chiles 
and  the  heirs  of  Thomas  Boone  respectively  claiming  a  right  to 
direct  its  future  prwecution. 

By  a  nenc^ed  pleadings^  the  complainants  allege  the  reversal 
of  the  decree  of  the  Bourbon  county  court ;  and'  the  heirs  of 
George  Boone  were  made  defendants.  *  They  also  allege  that  the 
heirs  of  Geor^^e  Boon  assert  no  claim  to  the  land  ;  and  that  Searcy 
is  dead,  having  left  no  heirs  known  to  the  complainants.     < 
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During  the  proceedings  \.\  the  circuit  court,  and  in  this  situa- 
tion of  the  same,  a  question  of  jurisdiction  arose ;  and  the  judges 
being  divided  in  opinion,  the  cause  was  adjourned,  according  to 
law,  to  the  suprieme  court,  with  the  following  statement  of  the 
points  respecting  which  the  judges  were  divided  in  opinion : 
I.  ^^  The  court  being  then  divided,  and  the  judges  opposed  in 
opinion  as  to  the  jurisdiction  over  the  case ;  and,  unablej  there- 
fore, to  render  a  decree  on  the  merits,  they  resolve  to  adjourn  that 
question  to  the  supreme  court,  to  wit,  under  all  circumstances, 
appearing  as  above,  can  this  court  entertain' cognizance  of  the  case  ? 
t.  The  judges  were  also  opposed  in  dpinion  on  the  point  whether 
the  complainants  were  entitled  to  a  decree  in  the  absence  of  any 
proof  that  the  persons  made  defendants  in  the  amended  bill,  as 
heirs  of  George  Boone,  were  in  fact  his  heirs  fV 

The  cause  came  on,  upon  this  adjournment  of  it,  before  the 
supreme  court,  at  the  January  term,  18S4  ;  and  this  court,  in  it9 
mandate  to  the  Kentucky  circuit  court,  certifies  its  opinion  on 
the  questions  submitted  to  it  as  follows :  ^^  The  court  is  of  opin- 
ion, 1 .  That,  under  the  circumstances  stated  in  the  certificate  of 
the  judges,  the  said  circuit  court  could  entertain  cognizance  of 
the  case.  2.  That  the  want  of  proof  that  the  persons  made  de- 
fendants in  the  amended  bill,  as  the  heirs  of  George  Boone,  were, 
in  fact,  his  heirs,  is  no  obstruction  to  a  decree  on  the  merits  of 
the  cause.'* 

It  appears  on  the  record  that  William  Chiles,  besides  the  con- 
veyance executed  to  him  by  the  commissioner  appointed  by  the 
Bourbon  circuit  court,  of  the  interest  of  all  the  heirs  of  Hoy  ;  ob- 
tained a  special  conveyance,  prior  to  the  institution  of  the  Buor-f 
bon  suit,  from  WUliaro  Hoy  the  son,  and  his  wife,  and  John  Sap- 
pington  and  Parthenia,  his  wife  ;  who  were  two  of  the  heirs  of 
William  Hoy  the  obligor.  And  in  Chiles's  bill  filed  in  the  circuit 
court  of  Bourbon,  he  charges  G.  Clay  to  have  obtained  the  inter- 
est of  Newland  and  wife,  as  one  of  the  heil*s  of  W.  Hoy,  with 
full  notice  of  his  (  Chiles's)  claim  ;  in  other  words,  with  full  notice 
of  the  claim  of  Thomas  Boone's  heirs :  and  that  he  G.  Clay,  upon 
receiving  a  conveyance  from  them,  bound  himself  by  special  con- 
tract to  make  good  all  the  contracts  of  their  ancestor. 

Green  Clay  filed  his  answer  to  the  bill  of  Chiles  and  others, 
TOl..  X. — Y 
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in  the  Bourbon  circuit  court ;  in  which  answer  he  does  not'aUege 
that  he  has  obtained  the  legal  title  from  Newland  and  wife  ;  he 
does  not  allege  that  h^  has  obtained  any  title  from  them,  but  refers 
to  a  contract  by  which  he  acquired  their  interest,  and,  withoot 
producing  it,  refers  to  it  as  being  of  record. 

The  Keirs  of  John  South,  of  George  Boone,  and  T>f  Hezekiab 
Boone,  were  made  defendants,  and  most  of  them  answered :  but 
the  complainants  allege  they  are  only^formal  parties. 

One  object  of  the  suit  is  to  annul  the  contract  betwen  Hese* 
kiah  Boone  and  Thomas  Boone ;  but  the  main  purpose  of  it  is  to 
obtain  the  legal  title  to  and  possession  of  the  700  acres  of  land 
in.  contest,  which  is  rested  in  W.  Chiles  and  the  heirs  of  W- 
Hoy,  and  which  Chiles,  as  is  allegedi''  fraudulently  acquired ; 
first,  by  possessing  himself  of  the  bond  of  R.  Searcy,  the  proper 
ty  of  Th'bmas  Boone ;  and,  secondly,  by  proseeufing  the  suit  in 
chancery  in  the  Bourbon  circuit  courts  in-  the  name  of  Thomas 
Botone  and  others ;  and,  lastly,  by  obtaining  from  two  of  the  heirs 
of  Hoy,  and  from  Green  Clay,  conveyances. 

Upon  the  returr  of  the  cause  to  the  circuit  court,  in  May  1834, 
that  court  pronounced  a  final  decree,  by  which  the  defendant, 
Chiles,  was  decreed,  by  deed  of  release,  with  special  warrant, 
to  convey  to  the  complainant  all  his  title  and  interest  in  the  land 
in  controversy,  except  that  which  he  held  under  a  deed  from 
Green  Clay,  who  the  court  state,  was  a  purchaser  for  a  valuable 
consideration  from  Newland  and  wHe,  (she1>eingone  of  the  heirs 
or  devisees  of  W.  Hojr,  in  whom  the  legal  title  was;)  and^who 
conveyed  to  Chiles  the  title  which  he  (Clay)  had  so  acquired. 
The  court  also  decreed  that  Chiles  should  deliver  to  the  cleilcof 
the  court,  to  be  cancelled,  ihe  contract  between  him  and  Heae- 
kiah  Boone  and  George  Boone,  as  attorneys  in  fact  for  Thomas 
Boone,  as  it  appeared  to  the  court  ihat  the  contract  was  iMuie 
without  authority,  and  that  its  terms  had  never  been  complied 
with  by  Hezekiah  Boone.  The  court  further  decreed  (having 
previously  caused  an  adjustment  to  be  made  of  one-half  of  the 
rents  and  profits  of  the  land,  and  onerhalf  of  the  value  of  the  isn- 
provements, )  the  tenants  in  possession  to  pay  the  several  balances 
which  appeared  to  be  due  from  them.  As  to  so  much  of  the  land 
as  was  claimed  by  John  Evalt,  one  of  the  defendants,  within  the 
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bounds  of  Plournoy's  patent,  and  which  is  described  in  the  de- 
cree ;  the  court  dismised  the  bill,  as  Evalt,  and  those  under  whom 
he  claims,  had  more  than  twenty  years  adverse  possession.  The 
court  further  decreed  that  the  claim  of  the  complainants  is  not  to  be 
prejudiced  by  the  decree  in.  this  cause,  as  (o  any  of  the  heirs  of 
Hoy,  who  are  not  p&rties  to  the  suit.  The  court  likewise  de- 
creed that  Jones  Hoy,  and  Fanny,  by  her  guardian  ad  it/em,  do 
convey  all  their  interest,  &c.  in  the  land,  as  heirs  or  devisees  of 
William  Hoy.  And,  jfinally,  the  court  directed  the  clerk,  as  com- 
missioner, to  convey,  in  default  of  conveyances  being  made  by 
(he  defendants,  according  to  the  statute  of  Kentucky ;  and  pos- 
session to  be  delivered  by  a  fixed  day.  , 

From  this  decree  both  parties  appealed,  and  entered  into  the  I 

requiflike  bonds  for  the  due  prosecution  of  their  respective  ap-  I 

peals.  ! 

The  case  was  argued  at  January  terra  18S5,  by  Mr.  Clay,  for  | 

the  appellants,  and  by  Mr.  Harding,  for  the  appellees ;  and  the  < 

court,  after  advisement,  ordered  a  re-argument.     Is  was  now,  * 

again,  argued  by  Mr.  Clay  and  Mr.  Crittenden,  for  the  appel- 
lants, by  Mr.  Underwood,  for  William  Chiles,  and  by  Mr.  Har- 
din, for  the  other  defendants. 

Before  thie  argument  was  commenced,  Mr.  Underwood  stated 
that  be  was  desirous  to  submit  a  preliminary  question,  which 
was,  "whether  ^  certain  deed  from  John  Njewland  and  wife  to 
Green  Clay,  a  certified  copy  of  which  would  be  filed  among  the 
records  of  the  cotirt,  would  be  admitted  as  part  of  the  proceed- 
ings of  the  ttae  in  the  circuit  court  ?  If  this  was  refused,  he 
would  move  for  a  certiorari  to  the  circuit  court,  in  oi4erto  bring 
up  the  same. 

Mr.  Clay  stated  that  the  deed  had  not  been  exhibited  in  the 
circuit  court,  on  the  hearing  of  the  case.  The  final  decree  of  the 
.circuit  court,  from  which  this  appeal  was  prosecuted,  was  returned 
at  May  term  18S4.  The  paper  now  offered  purports  to  be  a 
copy  of  a  deed  which  the  derii  of  the  eircuit  court,  oa  the  Sd  day 
of  June  1885,  certifies  was  produced  to  the  court  by  the  counsel 
of  the  defendants  ;  who  **  suggested  that  the  same  deed  was  on 
file.''  and  "  used  on  the  hearing  of  the  cause ;"  and  that  on  the  said 
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3d  day  of  June  1835,  was,  by  the  court,  ordered  to  be  copied 
and  certified  to  the  supreme  court. 

He  was  willing  that  the  copy  of  the  deed  should  be  considered 
as  if  the  deed  were  before  the  court  on  a  return  to  a  certiorari. 
As  he  denied  that  the  deed  had  been  used  in  the  circuit  court, 
he  would  not  admit  its  use  in  this  court ;  nor  did  the  certificate 
of  the  clerk  show  that  the  deed  had  been  before  the  circuit  court, 
on  the  hearing  of  the  cause. 

It  was  agreed  by  the  counsel,  that  the  copy  of  the  deed  should 
be  considered  as  if  it  had  been  sent  up  from  the  circuit  court  on  a 
certiorari. 

Mr.  Clay,  for  the  appellants,  said  that  it  would  be  contended 
the  decree  q£  the  circuit  court  was  erroneous-^ 

1.  In  decreeing  in  behalf  of  William  Chiles,  upon  the  convey- 
ance of  Green  Clay  to  him  of  the  interest  of  Newland  lind  his 
wile,  who  was  one  of  the  heirs  of  William  Hoy.  Neither  Green 
Clay^  in  his  answer  to  the  bill  in  the  Bourbon  court,  nor  Chiles, 
as  his  alienee,  in  his  answer  in  the  federal  court,  makes  those 
allegations  which  entitle  Clay  or  Chiles  to  the  protection  ac- 
corded to  them,  of  a  bona  fide  purchaser  without  notice.  There 
is  no  allegation  or  proof  as  to  what  sunt  was  paid,  of  when  or  ^ow 
it  was  paid,  by  Clay  to  Newland  and  .wife;  He  4oes  not  deny 
the  allegation  of  the  bill,  that  he  ( Clay)  purchased  under  astipu- 
lation to  make  good  the  contract  of  the  ancestor  of  Newland  and 
wife,  William  Hoy.  He  does  not  exhibit  kny  legal  title  what- 
ever, (and  none  i^believed  to  exist,)  from  Newland  and  wife  to 
him.  And  there  is  much  reason  to  beneve  that  his  own  quit  claim 
title  to  Chiles,  was  made  to  avoid  the  suit  which  Chiles  waa.  pro- 
secuting against  him  in  virtue  of  the  title-papers  of  Thomaa 
Boone.  A  purchaser,  to  be  protected,  must  show  that  he  has 
paid  a  fair  consideration,  and  what  it  was  ^  and  obtained  theiegal 
title,  before  he  had  notice  of  the  equity.  Clay  and  Chiles  haVe 
utterly  failed  to  establish  these  indispensable  requisites:  and 
Chiles  himself,  in  the  Bourbon  bill,  charged  Clay  to  be  a  mala 
fide  purchaser. " 

2.  The  court  below  erred  in  dismissing  the  bill  as  to  Evalt, 
and  ought  to  have  decreed  against  him. 

3.  That  the  court  is  also  believed  to  have  erred  in  limiting  the 
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decree  to  one-half  the  amount  of  the  rents  and  profits.     It  ought 
to  have  decreed  ta  the  complainants  the  whole  amount  of  the 
rent9  and  profits  upon  the  land  in  contest ;  or  at  least  a  greater 
proportion  thereof  than  that  of  one-half. 
He  would  examine  the  case— - 

1.  As  it  respects  the  heirs  of  William  Hoy. 

2.  As  to  the  rights  and  duties  of  William  Chiles. 

3.  As  it  respects  the  rights  and  claims  of  the  tenants  in  pos- 
session. 

This  is  the  common  case  of  an  application  to  chancery,  to  oblige 
the  holder  of  the  legal  title  to  convey  to  the  holder  of  a  superior 
equitable^title. 

As  to  Hoy's  heirs,  the  only  ground  set  up  for  them  is  the  length 
of  time,  since  the  execution  of  the  bond  and  the  transfer  of  the 
same.  No  one  of  the  paities  can  present,  or  did  offer  a  solid 
objection  to  the  title. 

In  considering  this  objection,  it  will  be  proper  for  the  court  to 
look  at  the  terms  of  Searcy's  bond,  and  to  those  of  the  assign- 
ment. It  is  not  an  agreement  to  make  a  conveyance  at  once  ; 
but  *'  as  soon  as  deeds  were  made  for  lands  in  the  country  in 
general.'* 

In  estimating  time  on  an  instrument,  it  is  proper  to  look  to 
the  condition  for  the  period  and  circumstances  in  which  its  obli- 
gation is  to  be  performed.  In  this  case  the  provision  is  impor- 
tant, for  the  state  of  the  country,  and  .the  difficuUies  of  conflicting 
titles  created  great  delays.  The  deed  was  to  be  made  afler  all 
these  difficulties  should  cease.  There  is,  therefore,  in  the  bond, 
no  definite  time  for  the  execution  of  the  contract  it  contains. 
But  the  obligor  disqualified  himself  from  executing  the  contract 
in  thebond  ;  for  he  assigned  the  evidences  of  title,  and  the  deed 
was  to  be  made  when  Martin  had  perfected  the  rights  of  Searcy. 
William  Hoy  died  shortly  afterwards,  within  four  or  five  years, 
leaving  infant  heirs ;  some  of  whom  did  not  arrive  at  age  until 
1809.  This  suit  was  commenced  fourteen  years  afterwards. 
There  is  evidence  on  the  record  to  show  that  the  infancy  of 
Hoy's  heirs  was  the  cause  of  the  delay.  The  evidence  proves 
that  South,  the  executor  of  William  Hoy,  postponed  the  delivery 
of  the  title.     It  is  also  contended  that  the  obligor  was  bound  to 
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give  notice;  when  he  was  ready  to  make  the  title.  He  may  be  has- 
tened by  the  obligor;  but  if  the  time  w&s  vague  and  indefinite^ 
and  dep.ending,  as  in  this  ^^aise,  on.  circumstances  which  he  only, 
or  he  best  knew  ;«he  shall  not  avail  himself  of  the  lapse  of  time, 
unless  he  gives  notice. 

As  the  patents  issued  to  another, he  should  have  given  notice; 
and  as  to  the  interfering  claims  within  the  survey^  there  are  suits 
to  this  day;  non-residence^— application  for  title — infancy<^the 
acts  of  South ;  all  these  show  that  if  the  dispute  was  with  lEIoy's 
heirs  only,' this,  court  could, -without  hesitation,  give  the  relief 
asked  by  th^  appellants.  But  others  are  interested  in  the  con- 
troversy, who  claim  under  a  title  derived  from  some  of  the  heirs 
of  Hoy.  The  answers  of  Hoy's  heirs  show,  that  they  themselves 
make  no  claim ;  and  the  appellants  are  resisted  by  strangers,  claim- 
ing for  them. 

2.  As  to  (he  condition  of  William  Chiles,  and  on  the  question 
whether  there  is  any  thing  in  his  situation,  which  can  authorize 
him  to  resist  the  claims  of  the  appellants : 

He  claims  under  the  ancestor  of  the  appellants,  and  under  pro- 
ceedings founded  on  bis  right.  He  was  not  in  possession,  and 
never  was  in  possession :  and  he  instituted  the  proceedings  in 
the  Bourbon  count;  court,  obtained  a  legal  title,  fraudulently ;  and 
he  now  refuses  to  give  up  that  title  to  the  appellants. 

A  very  important  question  is  presented  under  the  commission- 
er's deed.  A  fraudulently  procures,  by  proceedings  in  the  right 
of  B,a  title  to  be  made  to  him,  founded  on  that  right,  and  obtains 
a  conveyance  in  his  own  name.  By  the  laws  of  Kentucky,  no 
title  can  be  derived  but  by  deed  or  last  will.  A  deed  under  the 
decree  of  a  court  is  not  the  end  of  a  suit,  but  it  is  the  means  to 
obtain  a  title.  At  the  time  when,  by  the  decree  of  the  Bourbon 
court.  Chiles  obtained  the  conveyance,  the  proceedings  of  the 
appellants  in  the  circuit  court  of  the  United  States  were  instita- 
ted.  The  decree  of  the  Bourbon  court  was  afterwards  reversed, 
and  the  question  is,  whether  proceedings  of  another  court  sub- 
ffeqnent  to  the  institution  oT  this  suit,  and  whea  Chiles  held  k 
title  under  the  decree  of  that  court,  could  aifect,  or  in  any  man^ 
ner  impair  or  alter  the  jurisdiction  of  4his  court  over  the  case  at 
it  stood,  when  the  proceedings  were  commenced  ?    The  proceed- 
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iDgs  of  the  inferior  court  need  not  be  looked  into.  The  title 
under  the  decree  remains  in  Chiles,  and  will  SD  remain  until  di- 
vested by  a  deed  or  last  will.  It  can  thus  be  regarded  hy  this 
court ;  and  a  conveyance  of  his  title,  under  the  order  of  the  court, 
will  give  a  title  to  the  complainants.  This  view  of  the  case  is 
sustained  by  analogies  in  the  law.  Sales  of  personal  property 
under  the  decree  of  a  court,  afterwards  reversed,  are  valid  ;  and 
even  a  purchase  made  by  a  complainant  under  a  decree  in  his 
own  case,  subsequently  revoked,*  will  stand.  Whatever  is  done 
by  a  competeiiit  court,  while  its  decrees  are  in  force,  is  binding 
on  the  whole  world.  The  court  may^  in  it^  discretion.,  order  dif- 
ferently. The  Bourbon  court  did  not  know  the  fraud  of  Chiles 
on  the  complainants.  It  had  no  application  before  them  for  a 
reconveyance,on  which  an  order  for  the  same  could  be  made. 

But  if,  by  any  proceedings  subsequent  to  the  conveyance  to 
Chiles,  under  the  decree  of  the  Bourbon  court, -the  operation  of 
the  same  has  been  impaired  or  affected ;  yet  this  court  should 
order  that  all  the  title  held  by  Chiles  should  be  conveyed  to  the 
complainants. 

It  is  contended  by  him  that,  independent  of  the  right  which 
Chiles  derived  under  the  proceedings  of  ihe  Bourboii  court,  he 
has  one-eighth  part  of  th^  land  purchased  froni  Newland  and 
wife  by  Green  Clay,  and  conveyed  by  him  h>  Chiles.  The  wife 
of  Newland  was  one  of  the  children  of  William  Hoy. 

The  conveyance  of  Newland  and  wife  to  Green  Clay  was  only 
by  a  quit  claim  deed;  and  there  is  no  evidence  of  his  having  paid 
any  thing  for  it*  Chiles,  in  the  proce<edings  in  the  Bourbon  court 
makes  Green  Clay  adefendant,  and  charges  him  as  a  purchaser  with 
notice.  Neither  Clay  or  Newland  assert  that  a  deed  was  made, 
but  only  a  contract.  No  possession  was  delivered,  and  no  money 
was  paid.  Newland  and  wife,  say  they  never  conveyed  a  title 
by  deed  to  Clay. 

For  the  first  time,  a  deed  to  Clay  is  produced  as  if  sent  up  un« 
der  a  certiorari  to  the  circuit  court.  The  counsel  of  Chiles,  after 
the  appeal  to  this  court,  went  into  the  circuit  court  and  suggest- 
ed that  the  deed  had  been  produced  on  the  hearing  of  the  cause ; 
and  lie  now  asks  that  it  shall  be  considered  by  this  court.     It  js 
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for  this  court  to  decide  what  eflfect  shall  be  given  to  it.  Its  admis- 
sion to  any  consideration,  is  opposed. 

The  only  paper  regularly  in  the  record  is  a  quit  claim  deed,  to 
Chiles^  and  this  made  after  the  suit  was  commenced.  Chiles  . 
asserts  that  this  gives  him  a  right  to  one-eighth  under  Green 
Clay  as  an  innocent  purchaser  without  notice.  If  Green  Clay 
was  an  innocent  purchaser,  Chiles  was  not  so.  He  well  knew 
the  superior  equity  of  the  complainants,  and  he  can  have  no  bene- 
fit from  Green  Clay's  title,  if  he  had  any ;  as  he  is,  in  reference 
to  that  title,  a  volunteer,  with  full  notice. 

3.  As  to  the  claims  of  the  tenants,  or  those  who  are  in  posses- 
sion of  the  land. 

They,  like  Chiles,  hold  under  the  complainants,  and  must  take 
their  fate  with  Chiles. 

They  purchased  from  South,  who  stated  that  he  claimed  under 
the  bond  of  Searcy,  and  this  was  sufficient  to  put  them  on  the 
inquiry  as  to  the  real  owner  of  the  land.  All  the  tenants,  from 
1718,  hold  under  Chiles,  having  purchased  from  him.  Thej 
therefore  have  acknowledged  the  right  of  the  complainants  ;  but, 
as  Chiles  could  not  convey  their  right,  they  cannot  avail  them- 
selves of  the  purchase  from  him.  Cited  2  Bibb's  Report8,'506. 
By  the  purchase  from  Chiles,  they  held  a  title  consonantio 
that  of  the  defendants.  No  adverse  title  can  be  so  acquired. 
They  never  were  in  possession,  adversary  to  the  possession  of  the 
appellants.  What,  in  Kentucky,  according  to  the  decisions  of 
the  courts  of  that  state,  is  an  adversary  possession  ?  Holding  un- 
der a  different  or  opposing  title  adversely ;  not  when  both  hold 
under  the  same  title.  This  principle  brings  the  purchasers  from 
South  under  the  title  of  th6  heirs  of  Hoy,  which  is  not  adverse. 
4  Bibb.  Rep. ;  3  Littel.  Rep.  134,  20;  5  Littel.  316  ;  6  Littel. 
444.     In  two  of  the  cases  cited  Chiles^ was  a  party. 

In  the  record  of  the  case,  there  appears  a  recovery  from  the 
tenants  by  Chiles,  under  the  title  of  Hoy's  heirs.  The  appel- 
lents  have  a  conveyance  from  Mrs.  South,  who  was  one  of  the 
heirs  of  Hoy..    The  sale  by  her  husband  could  give  no  title. 

In  reference  to  the  allegation  of  champerty,  which  is  made 
from  the  connextion  of  Boon  Engles  with  the  case,  it  is  urged 
that  at  the  time  of  the  agreement  between  Engles  and  Boone, 
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there  was  no  law  against  champerty  in  Kentucky.  The  law 
against  champerty  was  repealed  in  1798,  and  was  not  renewed 
until  1824. 

This  is  a  contest  between  two  equities;  and  the  complainants 
have  the  elder,  and  are  justly  entitled  to  a  preference.  They 
have  five-eighths  of  the  land,  besides  Ncwland'«  one-eighth  ; 
and  yet  the  decree  gives  them  but  four-eighihs.  They  arc  also 
entitled  to  a  proportionate  decree  for  tlie  rents  and  profits- 
Mr.  Underwood  for  William  Chiles, 

The  bond  of  Scaicy  stipulates  that  a  title  shall  be  made,  and 
this  has  been  done,  and  the  obligation  has  beeh  complied  with  ; 
and  yet  a  bill  in  chancery  is  filed  to  have  a  title  made.  The 
complainants  ask  to  have  done  what  is  already  done. 

The  obligation  of  the  bond  was  completed,  by  the  issuing 
of  the  patents  to  Hoy.  All  he  was  to  obtain  was  delivered  to 
hiui,  and  there  is  then  no  foundation  for  this  proceeding.  If 
there  could  be  a  claim  for  a  deed  with  warranty,  even  this  is 
satisfied  by  the  patents. 

The  bill  does  not  charge  fraud  in  Scaicy, by  assigning  the  plat 
and  ciertificates,  so  that  they  could  get  the  title  ;  and, Searcy  or 
his  heirs,  are  not  made  parties  to  this  proceeding ;  and  yet  a  spe- . 
cific  execution  of  Searcy's  contract  is  asked.     This  is  an  objec- 
tion to  the  proceedings. 

The  assignee  Boone  has  no  right  (o  complain  of  the  assignmenl 
of  the  title  to  Hoy,  unless  he  proves  that  Searcy  had  no  notice 
of  his  right  to  receive  il. 

By  the  assignment  of  the  bond  to  Boone  hy  Hoy,  he.  under- 
took nothing  but  as  a  surety  ;  ^and  there  is  no  remedy  against  a 
surety  under  the  law?  of  Kentucky,  until  after  (he  principal  has 
been  prosecuted  to  insolvency  ;  which  has  not  been  done. 

Nor  does  the  bond  furnish  a  suthcient  description  of  the  land, 
so  that  a  specific  performance  can  be  asked  from  a. court  of  equity. 
No  decree  can  be  given  for  a  conveyance  of  any  particular  part  of 
the  land.  The  bond  is  for  seven  hundred  acres  ;  the  survey  in- 
cludes two  thousand  acres ;  and  the  appellants  ask  onc-half  of  that 
quantity.  Out  of  what  pv-^rt  of  the  survey,  is  the  sev©n  hundred 
acres  to  be  taken  ?  They  can  have  but  seven  hundred  acres.   Hoy 
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is  to  have  the  first  choice ;  but  he  must  have  made  it,  and  specialty 
designated  the  part  chosen,  before  a  bill  in  equity  for  any  part 
of  the  land  could  be  filed.  It  is  now  too  late  to  make  the  elec- 
tion as  to  a  particular  part.  Forty  or  fifty  years  have  elapsed.  The 
lapse  of  time  has  barred  all  remedy  on  the  bond,  if  it  ever  existed. 
The  courts  of  Kentucky  allow  a  bill  for  a  specific  execution  of 
a  contract  to  be  filed  in  favor  of  possession  after  twenty  years  ; 
but  in  no  case  do  they  permit  the  proceeding  when  twenty  years 
have  passed,  and  there  has  been  no  possession.  1  Dana  2S6.  To 
escape  from  this  rule,  it  is  attempted  to  show  that  the  cause  of 
action  has  originated  within  twenty  years. 

The  construction  of  the  bond,  which  is  claimed  by  the  appel- 
lants, is  denied.  The  title  was  to  be  made  within  a  short  period :. 
and  the  assertion  that  the  history  of  the  country  shows  the  title^ 
could  not  have  been  made  sooii  after  the  date  of  the  bond,  is 
contradicted  by  the  fact  that  the  patents  for  the  land  were  soon 
obtained.  The  terms  of  the  bond  have  reference  to  the  granting 
of  the  patents.  The  longest  indulgence  given  by  the  laws  of  the 
btate  expired  in  1798.  If  the  time  could  be  extended  to  1800, 
this  suit  was  not  brought  until  twenty-three  years  after ;  and 
there  is  nothing  which,  satisfactorily,  accounts  for  the  delay. 

Searcy,  or  his  heirs,  and  Hoy,  or  his  heirs,,  should  have  been 
made  parties.  The  rule  in  Kentucky  is,  that  all  parties,  who 
have  an  interest,  should  be  before  the  court,  for  the  settlement 
of  all  the  matters.  This  has  not  been  done,  and  the  proceedings 
are  irregular. 

There  is  another  principle  which  has  a  strong  influence  in  this 
case,  and  which  is  the  established  law  in  Kentucky.  When  this 
bond  was  given,  it  was  not  assignable.  The  statute  making  it 
assignable,  passed  long  after  it  was  made.  The  courts  of  Ken- 
tucky have  decided,  that  where  you  proceed  on  an  instrument 
assigned  before  the  statute,  you  must  bring  in  all  the  heirs,  and 
all  others  interested. 

Another  objection  to  the  complainants'  success,  arises  from  the 
survey  containing  two  thousand  acres,  under  the  pre*emption 
and  settlement  rights,  of  which  Martin  has  one-half;  and  yet 
Chiles  is  to  pait  with  all  his  interest  in  favor  of  those  who  can 
recover  no  more  than  seven  hundred  acres.     Who  is  entitled  to 
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the  8uq>lut  of  the  seven  hundred  acres,  which  will  remain  out 
of  the  one-half  of  the  two  thousand  acres  ?  Chiles  is  to  be  de- 
prived of  all  but  that  he  holds  under  Green  Clay,  which  be  should 
hold.  The  complainants  can  have  a  right  to  no  more  than  seven 
hundred  acres,  and  they  can  recover  no  more.  Three  hundred 
acres  remain,  and  they  belong  to  Chiles  and  to  Hoy's  heirs. 

Adversary  claims  exist  to  parts  of  the  lands,  and  the  adverse 
claimants  are  in  possession.  This  is  an  objection  to  a  selection 
being  made.  All  the  interfering  claim's  cannot  be  thrown  on  the 
half  belonging  to  Martin.     No  selection  can  now  be  made. 

As  to  the  deed  executed  by  Newland  and  wife :  it  is  here  as  if 
on  a  certiorari,  and  it  appears  to  have  been  certified  by  order  of 
the  circuit  court.  The  principle  has  been  well  settled  in  the 
court  of  appeals  of  Kentucky,  allowing  inferior  courts  to  amend 
the  record,  and  certify  the  papers  which  were  used  in  the  case. 
The  deed  is  to  be  regarded  as  a  deed  on  the  record. 
.  As  to  the  answer  of  Newland  and  wife,  which  is  referred  to 
in  order  to  diminish  the  effect  of  this  deed,  it  can  have  no  influ- 
eni^e  against  the  regularly  executed  instrument.  It  is  executed 
according  to  the  Kentucky  statutes.  The  deed  proves  thaH  one 
of -the  heirs  of  Hoy  had  passed  the  land  to  Green  Clay,  and  he 
passed  it  to  Chiles.  -  Clay  had  no  notice  of  the  elaims  of  the 
complainants,  and  he  was  an  innocent  bona  fide  purchaser  without 
notice.  There  is  no  objection  to  the  deed,  founded  on  the  fact 
that  the  parties  were  out  of  possession.  No  statute  of  Kentucky 
then  existed  making  it  void.  This  deed  fully  entitles  Chiles  to 
the  part  of  the  land  which  Mrs.. Newland  had,  as  one  of  the 
children  of  Hoy. 

Mr.  Hardin,  for  the  tenants,  contended  that  the  whole  quan- 
tity of  land  the  appellants  could  claim,  was  seven  hundred  acres. 
One  thousand  acres  of  the  two  thousand  suiTeyed  under  Searcy's 
rights  belonged  to  Martin ;  and  the  bond,  under  which  Boone 
claimed,  was  for  seven  hundred  acres.  Under  any  circumstances, 
no  right  could  be  asserted  with  success  to  a  greater  quantity. 
The  deed,  by  a  fair  and  equitable  construction  of  the  bond,  was 
to  be  given  when  the  patent  issued,  which  was  in  1805 ;  and  a 
transfer  of  the  plat  and  certificate  was  a  compliance  with  it. 
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Hoy  had  assigned  the  bond  to  George  Boone  before  be  obtain- 
ed the  title,  and  there  is  no  evidence  that  bond  was  ever  de- 
livered to  Thomas  Boone.  The  assignment  was  not  under  seal, 
and  it  was,  consequently,  affected  by  the  law  on  the  subject  of 
such  instruments ;  and  five  years  are  by  the  laws  of  Kentucky, 
a  positive  bar  to  claims  under  such  instruments.  A  bar  at  law, 
is  also  a  bar  in  equity.     Sugden  on  Vendors,  272. 

The  power  of  attorney  from  Thomas  Boone  to  George  Boone, 
gave  him  authority  to  do  aU  that  he  did  do.  Under  that  power 
George  Boone  gave  up  the  original  bond  to  the  executor  of  Hoy, 
as  he  found  the  land  was  covered  with  adverse  claims;  and  he 
took  another  bond  to  make  a  title  to  other  land.  This  was  a  full 
compliance  with  the  obligation,  and  after  this  the  tenants  pur- 
chased from  South,  who  had  the-  bond  in  his  possession.  They 
paid  him,  and  they  were,  in  possession  for  upwards  of  thirty  years 
before  Thomas  Boone  commenced  this  suit.  If  George  Boone 
exceeded  his  authority,  who  is  to  suffer?  Certainly  Thomas 
Boone.  He  remained  silent  for  thirty  years,  and  made  no  man- 
ifestations of  a  disavowal  of  the  acts  of  his'attorney^  Will  not 
the  court  presume  every  thing  in  favor  of  a  possession,  held  un- 
der such  circumstances.  Will  they  not  presume  a  conveyance 
from  Thomas  Boone,  -or  some  ratification  of  the  acts  of  his  at- 
torney, to  those  who  thus  held  the  land.  Cited  Blight's  heirs 
V.  McElroy.  Wheat.  1  Phil.  ed.  124;  10  John.  337. 

Twenty  years'  possession  of  land  in  Kentucky  bars  an  action  of 
ejectment ;  and  if  A  has  been  for  that  time  in  possession,  claiming 
under  B,  a  conveyance  is  presumed.  Thirty  years  is  a  bar  to  a 
writ  of  right,  and  a  patent  is  presumed  after  that  time.  As  to 
presumption  in  favor  of  possession,  cited  Cowp.  215. 

This  is  a  stale  claim,  which,  having  slept  for  nearly  half  a 
century,  is  ndw  to  be  sustained  by  a  court  of  equity,  after  the 
limitation  of  nn  ejectment,  and  even  of  a  writ  of  right.  It  will 
receive  no  favor.  It  is  also  contended  that  the  agreement  be- 
tween Thomas  Boone  and  Boone  Inglis,  makes  this  a  case  of 
champerty.  Cited  1  Hawk.  Pleas  of  the  Crown,  471,  ch.  27; 
Statute  of  Hen.  8,  against  purchasing  pretence  titles;  Dig.  Law 
Kentucky  of  1798;  Littel's  Dig.  215. 

The  heirs  of  Hoy  ore  necessary  parties,  and  they  should  have 
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been  brought  in  and  have  answered,  before  the  suit  could  pro- 
perly proceed;  One  of  the  heirs  is  an  idiot;  and  she  could  not 
defend  by  an  ordinary  guardian,  but  a  guardian  should  have  been 
appointed  by  the  court.  George  Boone,  or  his  heirs,  and  Reuben 
Searcy,  or  his  heirs,  were  also*  necessary  parties.  Cited  3 
Bibb,  11. 

Mr.  Crittenden,  for  the  appellants,  argued  that  this  case  is  no 
more  than  the  common  claim  of  the  liolders  of  an  equitable  title 
to  obtain  the  legal  title  ;  to  which  they  have  full  right  in  equity. 
The  evidence  in  the  record  fully  establishes  the  right  of  the 
complainants,  under  Searcy ;  and  that  right  they  have  never 
parted  with.  Neither  the  frauds  of  George  Boone,  or  that  of 
Chiles,  can  avail  to  defeat  their  rights :  and  last  of  all,  will  this 
court  be  disposed  to  protect  Chiles,  who,  with  a  full  knowledge 
of  the  rights  of  the  complainants,  has  sought  to  defeat  them, 
while  pretending  to  establish  them. 

An  objection  has  been  raised  on  the.  ground  that  the  bond 
does  not  sufficiently  describe  the  land,  so  as  to  enable  the  court 
to  carry  the  contract  into  execution  ;  but  this  is  not  well  founded. 
The  tract  of  land  is  named,  and  the  contract  is  for  one-half.  The 
decbions  of  the  courts  of  Kentucky  sustain  a  claim  of  this  kind  : 
and  it  is  the  delight  of  a  court  of  equity  to  carry  contracts  into 
execution,  if  it  can,  possibly,  be  done.  The  construction  of  the 
powers  of  chancery  claimed  by  the  defendants,  would  defeat  its 
legitimate  and  most  necessary  and  most  salutary  functions.  If 
any -difficulty  does  exist,  the  court  will  have  the  portion  allotted 
by  a  reference  to  a  commissioner;  a  practice,  which  exists  in 
England,  as  well  as  in  this  country.  As  to  the  excess  of  land, 
it  is  inconsiderable ;  certainly  not  sufficient  to  require  that  the 
contract  shall  be  reformed. 

It  lias  been  contended,  that  the  transfer  of  the  plat  and  certifi- 
cates, by  Searcy  to  Hoy,  was  a  performance  of  the  bond.  This 
was  not  so.  Performance  to  Hoy,  was  not  performance  to 
Boone.  But  if  Searcy  did  comply  with  his  bond,  still  the  com- 
plainants have  their  rights  against  Hoy,  to  the  same  extent  as 
against  Searcy.  The  assignment  is  special,  and  is  equivalent  to 
a  bond  from  Hpy  to  convey,  and  the  bill  is  against  his  heirs. 
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While  it  is  said  Searcy  has  complied  with  his  contract,  it  is  jet 
said  he  or  his  heirs  should  be  made  parties !  The  only  important 
questions  in  this  case  are,  whether  Thomas  Boone  has  parted  with 
his  rights ;  and  whether  these  rights  are  lost  by  lapse  of  time. 

The  power  of  attorney  to  George  Boone,  gave  no  right  to  sell 
the  land,  or  to  impair  the  title  to  it.  It  authorized  his  com- 
pleting  the  title,  and  no  more.  Those  who  claim  to  derive  a 
benefit  from  the  acts  of  an  attorney,  must  look  to  his  powers. 
The.  assignment  made  by  George  Boone  to  South,  purports  to 
be  under  the  power  of  attorney  :  and  yet  no  such  authority  WiS 
given  by  it. 

Nor  can  the  allegation  be  supported,  that  Thomas  Boone 
parted  with  his  right  to  Hezekiah  Boone.  It  was  a  conditional 
contract,  and  the  condition  was  not  performed.  It  was  aban- 
doned by  Hezekiah  Boone,  and  he  paid  no  part  ( f  the  considera- 
tion mentioned  in  the  agreement.  Chiles  sought  out  He2ekiab 
Boone,  and  availed  himself  of  the  agreement ;  using  the  name  of 
Thomas  Boone  to  obtain  in  the  Bourbon  county  court  a  title  in 
him :  thus  availing  himself  of  Thomas  Boone's  equity,  procured 
a  deed  to  be  made  to  him.  This  was  in  1817,  and  the  present 
suit  was  commenced  in  1832. 

The  lapse  of  time  is  no  bar  in  favor  of  the  tenants.  While 
the  general  rules  in  favor  of  presumption  are  not  denied,  it  is  not 
admitted  that  they  apply  to  the  claims  set  up  by  them.  Mere 
possession  is  nothing ;  and  the  right  growing  out  of  it  depends 
on  the  character  of  that  possession.  Possession  is  merely  adverse, 
when  held  subordinate  to  the  party  from  whose  title  it  is  derived. 
Under  such  circumstances,  it  enures  to  the  benefit  of  him  who 
has  the  right ;  and  this  was  the  case  of  the  tenants  :  not  having 
entered  under  an  adversary  title,  they  cannot  claim  adversely. 
But  whatever  might  have  been  the  position  of  the  tenants,  under 
a  long  possession,  had  they  rested  on  their  possession,  and  re- 
sisted the  claims  of  all  who  desired  to  interfere  v/ith  them  upon 
it ;  they  surrendered  all  such  protection  when  they  purchased 
from  South,  who  claimed  no  title  but  under  the  bond  of  Boone. 
In  1792  and  1794,  they  took  that  title  derived  from  Hoy ;  and 
they  remained  under  it  until  1817.  The  evidence  fully  estab- 
lishes that  they  never  set  up  any  other  title ;  they  alleged  no 
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conveyance,  but  asserted  to  derive  all  they  had  under  South, 
vrho  asserted  that  he  had  Thomas  Boone's  title,  derived  from 
the  bond.     Thus  they  always  recognised  the  rights  of  the  com- 
plainants. 

The  decree  of  the  circuit  court  gives  to  the  complainants  four 
parts,  or  one-half;  but  if  the  title  remained  in  Hoy's  heirs,  they 
show  a  title  to  six-eighths,  or  two-thirds ;  and  they  have  also  the 
right  of  Mrs.  South.  The  only  remaining  right  is  that  of  New- 
land  and  wife. 

They  conveyed  to  Green  Clay,  who  conveyed  to  William 
Chiles,  and  the  question  is  whether  Clay  was  a  bona  fide  pur- 
chaser. This  is  denied.  He  did  not  stand  in  a  situation  to  have 
any  protection  as  such.  In  his  answer  he  denies  notice,  geoerally, 
but  he  does  not  deny  all  the  allegations  in  the  bill.  To  entitle 
himself  to  protection,  he  must  show  payment  of  the  consideration 
before  notice.  He  must  allege  that  the  persons  under  whom  he 
claimed  were  seized,  or  pretended  to  be  seized :  and  the  evi- 
dence shows  that  Newland  and  wife  werQ  not  in  possession  ;  but 
that  the  land  was  in  the  actual  possession  of  others,  claiming  title. 
This  was  enough  to  put  a  party  on  inquiry. 

Chiles  asserted  in  his  bill  in  the  Bourbon  court,  that  Clay  had 
notice  ;  and  the  deed  from  Newland  and  wife  is  a  mere  quit-claim 
deed.  It  is  denied  that  the  holder  of  a  mere  quit-claim  deed 
can  be  a  bona  fide  purchaser.  Chiles  cannot  avail  himself  of 
Green  Clay's  title,  even  if  it  were  valid. 

The  statutes  of  Kentucky  make  a  deed,  executed. under  a  de- 
cree, vest  the  legal  title ;  and  Chiles,  under  the  decree  of  the 
Bourbon  court,  had  a  legal  title  to  the  land.  The  reversal  of  the 
decree  did  not  divest  the  title.  But  if  it  did  revoke  the  deed,  it 
was  like  a  purchase  pendente  lite  ;  and  this  court  is  not  bound  to 
notice  it. 

As  to  the  allegation  that  the  case  is  affected  by  champerty,  it 
will  be  found  on  a  reference  to  the  Kentucky  statutes,  that  no 
law  of  champerty  existed  at  the  (ime  of  the  contract  between 
Thomas  Boone  and  Boone  £ngles.  Subsequent  to  that  time,  the 
law  was  revived  ;  but  it  had  been  repealed. 

Mr.  Justice  Baldwin  dcliveied  the  opinion  ci  tne  Court 
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Reuben  Searcy  was  entitled,  in  virtue  ef  the  law  or  Virginia 
of  May  1770,  as  an  actual  settler,  to  four  hundred  acres  of  land 
in  right  of  settlement,  and  a  pre-emption  of  one  thousand  acres 
adjoining ;  one-half  whereof  he  gave  to  John  Martin  for  location 
and  patenting;  and  by  bond,  dated  24th  September,  1781,  bound 
himself  to  convey  seven  hundrf^  acres  thereof  to  William  Hoy, 
^'  as  soon  as  deeds  are  made  to  It^nds  in  this  country  in  general." 
Hoy  was  to  have  the  first  choice  of  the  lauds — he  bought  Martin's 
shai*e.  On  the  15th  December,  1781,  Hoy,  by  an  endorsement 
on  the  bond,  assigned  it  to  George  Boone,  his  heirs  and  assigns; 
obliging  himself/^  as  surety  to  the  within  bond,  and  if  the  within 
lands  cannot  be  obtained,  by  reason  of  a  prior  claim,  then,  and 
in  that  case,  seven  hundred  acres,  equal  in  quality  and  conve- 
nience, shall  discharge  the  within  bond."  On  the  30th  April, 
1783,  George  Boone,  by  another  assignment  on  the  bond,  assign- 
ed his  right  to  Thomas  Boone,  his  heirs  or  assigns,  without  re- 
course, if  Hoy  or  his  heirs  are  sufficient  to  make  good  the  bond; 
if  not,  George  Boone  bound  himself  and  heirs  to  make  it  good  to 
Thomas  Boone,  his  heirs  and  assigns. 

William  Hoy  obtained  a  patent  in  his  own  name,  in  1785,  for 
the  whole  tract ;  containing,  by  actual  survey,  about  two  thousand 
acres.  Thomas  Boone  was  in  Kentucky  in  1802, 1810,  and  1819, 
in  the  neighborhood  of  the  land,  but  nev^^  took  possession  of 
any  part,  or  instituted  any  suit  to  recover  them;  he  resided  and 
died  in  Pennsylvania.  In  1823  he  filed  a  bill  in  the  circuit  court 
of  Kentucky,  against  William  Chiles,  Hezekiah  Boone,  George 
•Boone,  Nicholas  Smith,  jr.,  Nicholas  Smith,  sen.,  Jacob  Smeltzer, 
George  H.  Baylor,  Joseph  Smith,  John  Evalt,  and  Joseph  Cum- 
mins, praying  for  a  conveyance  of  the  legal  title,  and  account  of 
rents  and  profits ;  and  such  other  and  further  relief  as  his  case  maj 
require.  After  his  death,  in  December  1817,  the  bill  was  duij 
revived  by  his  heirs.  By  an  amended  bill  the  heirs  of  John 
South  were  made  defendants,  in  1824.  By  another  amended 
bill,  the  heirs  of  William  Hoy  were  likewise  made  defendants,  in 
1827.  In  1832  the  plaintiffs,  by  an  amendment  to  their  bill, 
averred  that  Reuben  Searcy  was  dead,  intestate,  and  without 
heirs  in  Kentucky  ;  and  made  the  heirs  of  George  Boone  parties. 

The  several  answers  of  the  defendants  present  distinct  cases 
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fur  our  consiileratinn :  each  depending  on  its  own  circumstances, 
requires  a  separare  view  and  examination :  that  of  William  Chiles 
will  be  first  considered.     The  general  ground  of  relief  set  forth 
by  the  plaintiffs,  against  all  the  defendants,  is  founded  on  the 
assignments  of  Searcy's  bond  to.  Thomas  Boone,  as  conveying 
the  equitable  title  to  the  seven  hundred  acres,  of  which  Hoy 
held  the  legal  title ;  on  this  the  general  equity  of  the  bill  depend- 
ed, which  the  plaintiffs  made  out.     In  the  original  bill,  it  was 
charged  against  William  Chiles,  that  Thomas.Boone,  by  the  bond 
and  assigninents,  had  a  clear  equity  to  the  one-half  of  the  land 
patented  to  Hoy,  (but  was  content  to  hold  the  parcels  decreed 
to  Chiles,  as  afterwards  explained,)  of  which  plaintiff  had  never 
been  divested.    That  in  1802  he  had  made  an  assurance,  that  he 
would  convey  to  Hezekiah  Boone,  provided  he  would  pay  him 
in  four  years,  seven  hundred  pounds;  but  the  purchase  was 
declined ;    no  money  paid,   and    the  arrangement  given   up/ 
That  in  1818,  Chiles  and  the  other  defendants,  in  their  own  and 
complainant's  name,  filed  a  bill  in  the  Bourbon  circuit  court  of 
Kentucky,  against  the  heirs  of  Hoy ;  charging  that  plaintiff  sold 
the  land  to  Hezekiah  Boone,  and  he  to  Chiles,  and  that  all  the 
plaintiffs  in  that  suit  desired  the  heirs  of  Hoy  to  convey  the  legal 
title  which  was  prayed  for  by  the  bill ;  that  Chiles  obtained  a  de- 
cree for  a  conveyance,  and  a  deed  from  a  commissioner  appoint- 
ed by  the  court,  to  himself,  of  the  interest  of  Hoy's  heirs ;  Chiles 
having  full  notice  of  Thomas  Boone's  title,  and  that  the  contract 
with  Hezekiah  Boone  had  not  been  complied  with.     The  bill 
also  charges,  that  the  Bourbon  suit  was  fraudulently  instituted, 
and. prosecuted  without  the  knowledge  of  Thomas  Boone;  that 
he  never  consented  that  the  deed  should  be  made  to  Chiles,  who 
had  no  just  claim  to  the  land,  but  had  engaged  to  maintain  Smelt- 
zer,  Smiths,  Ev^lt,  Cummins,  and  Baylor  in  the  possession  of  it.' 
Chiles,  in  his  answer,  admits  the  bond  and  assignment  to  Thomas 
Boone ;  he  then  sets  up  a  sale  by  Thomas  to  Hezekiah  Boone ; 
and  that  on  the  30th  October,  1817,  he,  Chiles,  purchased  from 
the  latter,  by  a  written  contract  referred  to.  He  admits  the  suit  in 
Bourbon  county  was  brought  by  himself,  Thomas  Boone  the  now 
complainant^  George  and  Hezekiah  Boone ;  on  which  there  was 
a  decree  and  convevance  made  to  him  as  charged,  and  refers  to 
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the  proceedings  in  that  suit ;  relying  on  it  as  a  bar  to  all  claim  bj 
Thomas  Boone  for  the  purchase  money.  He  admits  full  knowl- 
edge of  plaintiffs'  interest,  coupled  with  the  knowledge  Chat  he 
had  parted  with  it ;  that  the  sale  was  ratified  by  hia  agent,  by 
power  of  attorney,  and  the  agent's  signature  to  the  contract  of 
purchase ;  both  of  which  are  made  part  of  his  answer.  He  insists 
on  the  sale  to  Hezekiah ;  denies  fraud  in  instituting  the  Bourbon 
suit ;  and  answers  its  being  done  without  plaintiffs'  knowledge, 
by  averring  it  was  under  the  power  of  attorney,  and  contract 
with  Hezekiah  Boone ;  and  pleads  the  record  as  an  estoppel  in 
:  bar  of  plaintiffs'  assertions ;  which  he  denies. 

He  also  further  states,  that  he  has  purchased  out  and  holds  the 
interest  of  Hoy's  heirs,  as  he  can  show  by  title  and  contracts 
regularly  made  but ;  and  sets  yp  the  lapse  of  time  and  total  dere- 
liction of  his  claim,  as  a  bar  to  plaintiffs'  right  to  any  land.  The 
answer  concludes  by  ayerring  payment  by  Hezekiah  to  Thomas 
Boone,  of  the  money  due  on  the  contract  of  1802 ;  if  any  balance 
is  due,  offers  to  pay  it ;  but  insists  that  plaintiff  has  no  right  to  the 
land  to  which  Chiles  hold  the  legdl  title,  and  has  a  right  to  hold 
it ;  on  doing  equity  to  plaintiff,  if  not  already  done. 

In  the  amended  bill  against  Hoy's  heirs,  the  plaintiffs  charg- 
ed Chiles  with  having  fraudulently,  and  with  knowledge  of  Tho- 
mas Boone's  equitable  interest,  obtained  a  conveyance  of  t^e 
title  of  three  of  the  children  of  William  Hoy,  one  oi  whom  was 
Celia  Newland  and  her  husband. 

In  answer  to  this  bill,  Chiles  admits  the  purchase  from  two  of 
these  children  directly  to  himself,  and  that  Newland  and  wife 
Bold  to  Green  Clay,  who  conveyed  to  him :  he  then  alleges  Clay 
to  have  been  an  innocent  purchaser  for  a  valuable  eonsideration, 
without  notice,  till  his  purchase  was  complete,  and  prays  pro* 
tection  as  to  this  part  of  the  land. 

This  presents  the  contest  between  the  plaintiflb  and  Chiles  in  a 
double  aspect :  first,  as  to  his  claim  generally ;  and  next,  as  tci  his 
claim  under  Green  Clay,  as  to  the  share  of  Mrs.  Newland,  which 
will  be  distinctly  considered.  The  power  of  attorney  firom  Tho- 
mas to  George  Boone,  dated  1st  October,  1787,  authorized  him 
to  demand  and  receive  a  deed  from  William  Hoy,  for  the  seven 


JANtAHY  TERM  1836.  203 

[Booiio  V.  Chilctf.J 

hundred  acres,  to  act  fully  for.  him  in  the  prcmisesi,  to  appoint 
attorneys  under  him  ;  and  on  receiving  a  title  and  cMiveyance 
in  the  name  of  Thomas  Boone,  to  give  a  discharge  of  the  bond 
and  Hoy'8  engagement.  The  agreement  between  Thomas  and 
Hezekiah  Boone,  dated  30th  November,  1802,  was  for  the  con- 
veyance of  this  land,  for  seven  hundred  pounds,  to  be  paid  in 
four  years ;  with  an  option  to  Hezekiah,  within  that  time,  to  take 
the  land  or  not. 

The  agreement  under  which  Chiles  claims  to  have  purchased 
is  in  the  following  words : 

^^  Articles  of  agreement  made  and  entered  into  the  30th  day  of 
October,  1817,  between  Hezekiah  Boone,  of  the  county  of  VVood- 
ford,  and  George  Boone,  of  the  county  of  the  county  o/*  Shelby,  of 
the  one  part,  and  William  Chiles,  of  the  county  of  Montgomery, 
o(the  other  part,  and  all  of  the  state  of  Kentucky,  witnesseth, 
that  the  said  Hezekiah  and  George  has  this  day  delivered  up  to 
the  said  Chiles  all  the  papers  they  hold  relative  to  the  tract  of 
land  containing  700  acres,  it  beingapart  of  a  settlement  and  pre- 
emption granted  by  the  commissioners  to  Reuben  Searcy  ;  and  the 
said  Hezekiah  and  George  Boone  further  agrees  that  the  said 
Chiles  shall  have  the  free  use  of  all  the  said  papers,  for  the  purpose 
of  eoercing  the  title  to  said  land,  if  any  is  to  be  had,  if  not  to  get 
the  amount  in  cash ;  and  the  said  Chiles,  on  his  part,  is  to  use  dil- 
igence in  getting  the  tiile  or  the  cash  for  said  700  acres  of  land, 
and  is  hereby  authorized  to  effect  the  above  purposes,  either  by 
auit  or  by  compromise,  provided  the  compromise  is  not  for  Ie%s 
than  three  thousand  dollars,  as  he  may  think  the  most  advantageous 
to  the  parties  to  this  article  ;  and  the  said  Chiles  further  agrees, 
on  his  pai*t,  to  defray  all  the  expenses  of  the  abovemcntioned  in- 
vestigation ;  and  when  the  above  business  is  finished,  the  said 
Chiles  agrees,  further,  to  pay  over  the  one  equal  half  of  the  pro- 
ceeds of  the  above  business,  if  in  cash  or  bonds,  and  if  in  land, 
the  one  equal  half  of  what  may  be  obtained,  to  the  said  Hezekiah 
Boone,  and  the  other  half  the  said  Chiles  keeps  for  himself;  and 
the  said  George  Boone  declares  himself  satisfied  with  the  above 
contract.  For  the  (rue  performance  of  die  above,  the  said  Chiles 
•  and  Hezekiah  Boone  bind  themselves  each  to  the  other  in  the 
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penalty  of  ten  thousand  dollars.     Given  under  our  hands  and 
seals  the  date  above  written. 

Hezekiah  Boonk,    [seal.] 
Geoboe  Boone,       [seal.] 
Attorney  in  foci  for  Tkomaa  Boone. 
"Teste,  &c.  William  Chilks,    [seaK]'* 

These  are  the  papers  referred  to  in  Chiles's  answer,  on  which 
he  relics  to  make  himself  a  purchaser  of  the  equitable  title  of 
Thomas  Boone ;  under  which  he  obtained  a  decree  of  the  Bour- 
bon court,  a  deed  from  the  commissioner  of  the  whole  legal  title 
of  Hoy's  heirs,  and  a  deed  from  two  of  them  to  himself. 

From  the  evidence  in  the  record,  it  appears  very  clearly,  that 
Hezekiah  Boone  never  ^complied  with  the  agreement  with 
Thomas  Boone ;  paid  no  part  of  the  purchase  money ;  and  aban- 
doned the  contract  many  years  before  the  agreement  with 
Chiles,  to  whom  the  state  of  the  contract  was  explained  before 
his  agreement  with  Hezekiah  and  George  Boone.  As  a  matter 
of  law,  it  is  equally  clear,  that  the  power  of  attorney  to  George 
Boone,  gave  him  no  authority  to  sell  the  land,  or  to  take  a  con- 
veyance from  the  heirs  of  Hoy,  to  any  other  person  than  Thomas 
Boone  or  his  heirs.  Chiles  admits,  that  when  the  agreement 
was  made  between  him,  Hezekiah  and  George  Boone,  he  kne^v 
of  the  titfe  of  Thomas  Boone ;  that  he  instituted  and  conducted 
th^  suit  in  the  Bourbon  court,  under  the  power  of  attorney  to 
George  Boone,  who  signed  the  agreement  of  1817,  as  the  attor- 
ney in  fact  of  Thomas,  Chiles  does  not  pretend  to  have  ever 
paid,  or  agreed  to  pay  any  thing  for  the  land  :  on  the  contrary^ 
the  agreement  shows  he  was  to  pay  nothing  from  his  own  pocket, 
in  any  event,  except  the  expenses  to  be  incurred.  It  does  not 
even  purport  to  be  a  purchase,  or  contain  one  clause  or  word 
which  can  be  construed  as  such.  The  papers  are  delivered  up 
to  him  for  the  purpose  of  coercing  the  title,  or  getting  the 
amount  in  cash  ;  one-half  of  which,  in  cas^  of  success,  he  is  to 
give  to  Hezekiah  Boone,  and  retain  the  other  for  his  own  use. 
Nothing  is  to  go  to  Thomas.  George  Boone,  his  agent,  con- 
sents to  it ;  and  Chiles  procures  the  legal  title  to  himself  in  vir- 
tue of  these  papers. 
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Such  is  the  case  between  the  .parties,  as  presented  by  ^^c 
pleadings,  exhibits,  and  evidence.  A  court  of  equity  must  be 
regardless  of  all  its  rules,  before  it  can  recognise  Chiles  as  a 
purchaser,  or  as  having  any  right  whatever  in  the  land :  it  must 
also  forfeit  its  character,  if  it  sanctions  such  a  course  of  iniquit- 
ous fraud.  We  deem  it  wholly  useless  to  contrast  the  relative 
equities  of  the  plaintiffs  and  Chiles,  in  order  to  affirm  their  right 
to  a  decree  for  the  conveyance  of  the  legal  title,  obtained  in  vio- 
lation of  every  principle  which  governs  courts  of  equity  ;  unless 
he  has  made  out  some  objections  to  the  relief  prayed,  on  grounds 
unconnected  with  the  justice  of  the  case. 

it  is  objected  that,  inasmuch  as  the  condition  ofi-Searcy's  bond 
to  Hoy  was  satisfied  on  the  latter  obtaining  the  patent,  the 
plaintiffs  can  have  no  equity  by  its  assignment.  This  would  be 
a  sufficient  answer  to  a  suit  against  Searcy ;  but  is  none  to  a  suit 
against  Hoy's  heirs,  to  enforce  the  performance  of  the  terms  of 
the  assignment  from  Hoy  to  George  Boone  ;  which  w^rc  an 
agreement  to  transfer  the  seven  hundred  acres,  or  an  equivalent 
in  quantity  and  convenience.  As  between  Hoy  and  Boone,  and 
his  assigns ;  this  gave  a  right  to  call  on  Hoy  for  the  legal  title, 
which  Chiles  has  taken  to  himself,  when  the  equity  was  in  the 
plaintiffs ;  whose  equity  depends,  not  on  the  bond  of  Searcy,  but 
the  contract  of  Hoy,  made  by  the  assignment  of  his  equitahle 
interest  in  the  land. 

This  view  of  the  case,  dispo.8es  of  the  objection  that  the  heirs 
of  Searejrare  not  parties :  they  had  no  interest  in  the  land ;  their 
father's  bond  was  satisfied  by  the  performance  of  the  condition, 
when  the  patents  were  obtained  by  Hoy ;  who,  by  purchase  from 
Martin  and  Searcy,  held  the  legal  title  to  the  whole  fourteen 
hundred  acres,  subject  to  be  divested  only  by  the  equity  of  Boone, 
derived  by  this  agreement  to  transfer  the  one-half.  No  act, 
therefore,  remained  to  be  performed  by  the  heirs  of  Searcy  ;  the 
title  of  Boone  becomes  complete,  by  the  union  of  his  equiiable, 
with  Hoy's  legal  title,  without  any  interpositioh  of  the  heirs  of 
Searcy,  who  have  no  interest  to  defend'  or  title  to  convey.  The 
purchase  from  Martin  removes  another  objection,  arising  from 
Hoy  having  the  first  choice  of  the  land,  and  dying  without  hav- 
ing made  it ;  whereby,  as  is  alleged,  the~  subject-matter  of  the 
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bill  was  too  vague  to  authorize  a  decree  in  favor  of  the  plaiotiffii. 
Aa  Hoy  held  the  whole  tract,  there  was  no  necessity  for  his 
making  the  selection,  U  being  immaterial  to  him  which  part  he 
held  under  Martin  or  Searcy  :  his  not  making  the  election,  and 
holding  the  whole  in  fraud  of  the  rights  of  his  assignee,  could 
not  prejudice  him,  to  whom  he  had  transferred  as  well  the  right 
of  selection,  as  the  land  itself,  in  equity.  Independently,  how- 
ever, of  this  consideration,  we  think  that  the  identity  of  the  land 
is  ascertained  by  the  terms  of  the  bond  and  assignment,  as  well 
as  the  parties  themselves ;  it  was  the  one-half  of  the  claim  of 
Searcy,  both  by'pre-emption  and  settlement,  to  be  chosen  by  Hoy  ; 
whose  assignees  had  the  same  right  to  choose  as  had  been  in 
him.  Chiles,  under  the  pretence  and  claim  of  being  Hoy's  as- 
signee, made  the  choice  by  selling  to  the  Smiths  and  Smeltzer, 
the  parts  of  the  land  on  which  they  resided :  and  the  plaintiflb, 
by  their  original  bill,  agree  to  take  their  share  of  the  land,  ac- 
cording to  the  decree  of  the  Bourbon  court,  in  that  place.  This 
selection  is,  therefore,  binding  on  both  partiestj;  so  that  Chiles  is. 
not  at  liberty  to  contest  the  location,  made  first  by  his  own  act 
in  the  sale  to  the  occupants,  confirmed  by  a  decree  obtained  at 
his  own  suit,  and  agreed  to  by  the  plaintiffs,  as  to  the  part  to  be 
conveyed. 

It  is  further  objected,  that  there  is  a  surplus  in  the  survey  to 
which  the  heirs  of  Boone  are  notentitled  ;  if  this  objection  could 
be  sustained  by  any  of  the  parties  to  this  suit,  it  could  be  only  by 
those  whose  rights  by  purchase  or  possession  would  i^  disturbed, 
by  decreeing  to  the  plaintiffs  more  than  the  se\'en  hundred  acres* 
As  Chiles  has  neither -any  right  by  purchase,  or  any  equity  by 
long  possession  or  improvements ;  but  claims  only  by  the  fraudu- 
lent assumption  of  the  plaintiffs'  equitable  title  ;  the  land  exclu- 
sively claimed  by  him,  would  be  the  first  to  be  appropriated  to- 
them ;  and  any  surplus  would  be  reserved  for  the  benefit  of  those 
who  had  some  pretensions  to  an  equitable  interest  in  it. 

The  lapse  of  time  and  the  staleness  of  the  plaintiffs'  equity,  is 
also  set  up  as  a  bar  to  a  decree  in  their  favor ;  but  whatever  effect 
time  may  have  in  equity  in  favor  of  a  possession  long  and  peace- 
ably held,  it  can  have  none  in  favor  of  Chiles,  whose  only  claim 
is  under  the  equity  of  Thomas  Boone,  and  against  ^vhom  the  pre* 
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Bent  Buit  was  brought  id  six  years  after  he  first  interfered  with 
it.  It  cannot  be  permitted  to  him  to  acquire  Ihe  legal  title  of 
Hoy,  in  virtue  of  Boone's  equity,  and  to  hold  it  to  his  own  use  ; 
on  the  ground  that  Boone's  right  had  become  extinct  by  the  lapse 
of  time,  before  he  acquired  it.  The  means  by  which  the  legal 
title  has  been  conveyed  to  Chiles,  have  affected  his  conscience 
too  deeply  with  fraud,  for  a  court  of  equity  to  suffer  him  to  en- 
joy its  fruits.  As  to  him,  the  plaintiffs  have  established  a  right 
to  a  decree  for  the  conveyance  of  whatever  title  he  may  have 
derived  by  any  conveyance  to  himself  directly,  of  the  legal  right 
of  Hoy's  heirs. 

The  next  aspect  of  the  case  between  the  plaintiffs  and^Chiles, 
is  presented  by  the  interposition  of  Green  Clay,  as  an  innocent 
purchaser  from  Newland  and  wife,  for  a  valuable  consideration, 
without  notice ;  under  whom  he  claims  protection. 

In  the  amended  bill,  the  plaintiflis  charge  the  purchase  from 
Newland  and  wife  to  have  been  made  fraudulently,  and  with  no- 
tice of  their  title  ;  in  answer  to  which  Chiles  states  that  Green 
Clay  bought  and  received  the  title  from  John  Newland  and  wife, 
knowing  which,  he  made  him  a  defendant  in  the  Bourbon  suit, 
charging  him  to  be  a  guilty  purchaser,  with  notice  of  the  equity 
arising  from  tlie  bond  of  Hoy ;  but.  Clay  denying  notice,  and  not 
being  able  to  prove  it.  Chiles  bought  his  share,  paid  for  it,  and 
obtained  a  conveyance.  He  then  refers  to  Clay's  answer  in  the 
Bourbon  court ;  and  insists  that  Clay  was  an  innocent  purchaser 
for  a  valuable  consideration,  without  notice  till  his  purchase  was 
complete. 

In  that  suit  Chiles  had  charged  Clay  not  only  with  notice,  but 
that4ie  purchased  from  Newland  and  wife,  binding  himself  to 
make  good  all  the  contracts  of  William  Hoy.  In  his  answer. 
Clay  states,  that  the  contract  he  made  with  Newland  and  wife 
was  bona  fide,  in  good  faith,  for  a  valuable  consideration  paid 
them  without  notice,  or  knowledge  of  any  claim  by  Chiles ;  which 
he  believes  is  founded  in  fraud  and  imposition ;  *^  as  to  the  con- 
tract  between  this  respondent  and  Newland  and  wife,  it  is  com* 
mitted  to  record,  and  will  speak  for  itself ;  and  this  respondent 
,  believes  the  complainant  Chiles  has  misrepresented  the  true 
meaning  thereof;"  but  does  not  deny  the  averment  that  he  was 
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bound  to  perform  Hoy^s  contracts.  The  answer  of  Newlandand 
wife  to  this  part  of  the  amended  bill,  states  that,  if  the/  ever  had 
any  interest  in  the  land,  they  have  transferred  their  interest  by 
a  writing,  amounting  to  a  quit  claim,  to  Green  Clay,  but  they  nev- 
er conveyed  their  title  by  deed  to  him  or  any  one  else.  This  is 
the  substance  of  all  the  pleadings  on  this  pai-t  of  the  case.  In 
1821,  the  Bourbon  county  court  made  a  final  decree  in  favor  of 
Chiles ;  as  well  against  the  heirs  of  Hoy,  as  Green  Clay  ;  which 
was  reversed  by  the  court  of  appeals  in  1827,  for  the  want  of 
proper  parties,  without  any  examination  of  the  merits. 

In  March,  1825,  Green  Clay,  by  his  indenture,  granted  to 
Chiles  all  the  right,  title,  and  interest  which  he  holds  by  a  deed 
from  Newland  and  wife,  dated  23d  of  May,  1814,  to  the  tract  of 
Searcy,' and  a  pre-emption  and  settlement  right  of  one  Townsend, 
in  consideration  of  two  hundred  and  sixteen  dollars,  with  war- 
ranty against  himself  and  heirs,  but  against  no  other  person. 

The  deed  from  Newland  and  wife  to  Green  Clay  was  not  re- 
ferred to  in  the  pleadings,  made  an  exhibit  in  the  cause,  or  so 
far  as  appears,  used  in  the  circuit  CQurt ;  it  was  no  part  of  the  re- 
cord before  us  at  the  argument  of  this  cause  at  the  last  term,  and 
no  suggestion  of  diminution  was  then  made.  At  the  May  ses- 
sions of  the  circuit  court,  on  a  suggestion  of  the  defendant,  that 
das  cleed  was  on  file,  and  had  been  used  at  the  hearing,  the  court 
ordered  it  to  be  certified  to  this  court ;  and  the  counsel  for 
plaintiffs  having  agreed  to  consider  it  as  returned  on  a  certio- 
rari :  it  has  been  read,  and  we  have  taken  it  into  our  consider- 
ation as  an  exhibit  in  the  cause.  In  doing  this,  however,  we 
roust  be  distinctly  understood,  as  clearly  of  opinion,  that  it  is  not 
admissible  by  the  rules  of  appellate  courts ;  who  can  act  on  no 
evidence  which  was  not  before  the  court  below,  or  receive  any 
paper  that  was  not  used  at  the  hearing.  9  Pet.  .731.  Nor 
would  it  have  been  a  proper  subject  for  that  court  to  have  consid- 
ered, had  it  been  offered  to  make  out  the  case  of  the  defendant ; 
the  deed  was  not  set  up  or  relied  on  in  the  answer  of  Chiles  or 
of  Clay,  which  was  referred  to  and  made  a  part  of  it ;  the  exist- 
ence of  such  a  deed  was  no  part  of  their  allegations.  Clay  assert- 
ed merely  a  contract;  Chiles  alleged  only  that  Clay  bought  and 
received  the  title  of  Newland  and  wife,  without  stating  what  the 
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title  was,  or  how  purchased ;  whelher  by  de^d  or  otherwise.  There 
"was,  therefore,  no  allegation  in  the  answer  of  either,  which  re- 
ferred to  the  deed  ;  it  was  not  made  a  part  of  their  case,  which 
was  put  on  a  contract  of  purchase,  and  not  a  deed  consummating 
it  by  a  conveyance  A  party  is  not  allowed  to  state  one  case  in 
a  bill  or  answer,  and  make  out  a  different  one  by  proof:  the 
allegcUa  and  probata  must  agree ;  the  latter  must  support  the 
former,  4  Mad.  R.  21,  9;  3  Wh.  527;  6  Wh.  468;  2  Wh.  380; 
^2  Pet.  612;  11  Wh.l03;  6  J.  R.  569, 63;  7  Pet.  274  :  and  there 
is  no  one  subject  of  equity  cognizance,  on  which  there  is  a  wider 
difference  between  a  deed  and  a  contract  of  purchase,  than  in  the 
t)ne  now  under  consideration.  A  purchaser  with  notice  may 
protect  himself  under  a  purchaser  by  deed  without  notice ;  but 
cannot  do  it  by  purchase  from  one  who  holds  or  claims  by  con- 
tract only..  The  cases  are  wholly  distinct.  In  the  former,  the  pur- 
chaser with  notice  is  protected ;  in  the  latter,  he  has  no  standing  in 
equity,  for  an  obvious  reason  :'that  the  plaintiffs'  elder  equity  shall 
prevail,  unless  the  defendant  can  shelter  hiiiself  under  the  legal 
title  acquired  by  one  whose  conscience  was  not  affected  with 
fraud  or  notice,  and  who  can  impart  his  immunity  to  a  guilty  pur- 
chaser, as  the  representative  of  his  legal  rights  fairly  acquired  by 
deed,  in  such  a  manner  as  exempts-him  from  (he  jurisdiction  of 
a  cQui:t  of  equity.  Such  a  purchase  affixes  no  stain  "on  the  con- 
science, and  equity  cannot  disturb  the  legal  title.  But  as  it  docs 
\)€K  pass  by  a  contract  of  purchase  without  deed,  the  defendant 
can  aquire  only  an  equity,  the  transfer  of  which  does  not  absolve 
him  from  the  consequeuces  of  his  first  fraudulent  purchase.  Ilis 
second  purchase  of  an  equity  will  not  avail  him  -more  than  the 
first,  for  the  original  notice  of  the  plaintiff's  equity  taints  his  con- 
science, so  as  to  make  him  a  more  trustee,  if  he  holds  the  legal  title 
from  one. who  is  not  an. innocent,  bona  fide,  purchaser.  If,  then. 
Green  Clay  purchased  omy  by  contract  from  Newland  and  wife, 
they  held  the  legal  title  ;  such  was  the  case  presented  by  tlie 
answer  on  which  Chiles  must  stand  at  the  hearing :  but  if  per- 
mitted to  rely  on  a  deed  ;  the  court  would  render  a  decree  on  a 
case  not  before  them,  or  one  which  the  plaintiff  would  be  prepar- 
ed to  meet.  6  J.  C.  349.  For  these  reasons  we  should  have 
omitted  any  notice  of  this  deed.,  but  as  it  has  been  commented 
VOL.  X — 2  B 
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on  in  the  argument,  and  it  is  for  the  interest  of  all  parties  that 
the  merits  of  the  case  be  finally  adjudicated;  we  have»  for  ihi» 
purpose,  considered  it  as  evidence  in  the  cause.  It  is  an  inden* 
ture  for  the  consideration  of  one  hundred  dollars,  grantiog  to 
Green  Clay,  his  heirs  and  assigns,  all  the  right,  title,  claim,  and 
interest  of  Newland  snd  wife  in  the  real  and  personal  estate  of 
William  Hoy ;  all  debts,  dues,  demands,  rents,  and  profits,  in  law 
or  equity,  to  which  she  was  entitled  as  one  of  his  heirs  and  lega- 
tees, with  warranty  against  themselves  and  all  claiming  undet 
them ;  but  against  no  other  person  whatever ;  and  with  also  an 
agreement  for  further  assurance,  but  in  such  a  way  as  not  to  make 
themselves  liable  further  than  to  convey  such  title  as  descended  to 
them  from  William  Hoy. 

This  is  the  case  set  up  in  the  answer,  and  made  out  by  the 
proofs  in  the  cause,  to  make  out  Green  Clay  to  be  such  a  pur- 
cfhaser,  that  his  deed  to  Chiles  will  absolve  the  latter  from  the 
consequences  of  his  fraudulent  purchase,  with  full  notice  of  the 
plaintiffs'  equity  ;  whether  this  is  such  a  sase  as  will  give  to 
Chiles  the  protection  he  claims,  depends  on  the  rules  which  courts 
of  equity  have  adopted  as  to  bona  fide  purchasers,  for  a  valuable 
consideration,  without  noticie. 

It  is  a  general  principle  in  courts  of  equity,  that,  where  both 
parties  claim  by  an  equitable  title,  the  one  who  is  prior  in  time 
is  deemed  the  better  in  right.  7  Cr.  18 ;  18  J.  R.  532 ;  7  Wh. 
46 :  and  that  where  the  equities  are  equal  in  point  of  merit,  the 
law  prevails. 

This  leads  to  the  reason  for  protecting  an  innocent  purchaser^ 
holding  the  leg'^il  title,  against  one  who  has  the  prior  equity  :  a 
court  of  equity  can  act  only  on  the  conscience  of  a  party ;  if  he 
has  done  nothing  that  taints  it,  no  demand  can  attach  upon  it,  so 
as  to  give  any  jurisdiction.  Sugden  on  Vend.  722.  Strong  as  a 
plaintifi''s  equity  may  be,  it  can  in  no  case  be  stronger  than  that 
of  a  purchaser,  who  has  put  himself  in  peril  by  purchasing  a 
title,  and  paying  a  valuable  consideration,  without  notice  of  any 
defect  in  it,  or  adverse  claim  to  it :  and  when,  in  addition,  he 
shows  a  legal  title  from  one  seised  and  possessed  of  the  property 
purchased,  he  has  a  right  to  demand  protection  and  relief,  9.  Ves. 
30-4,  which  a  court  of  equity  imparts .  liberally.     Such  suitors 
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are  its  most  especial  favorites.  It  will  not  inquire  how  he  may 
have  obtained  a  statute,  mortgage,  incumbrance,  or  even  a  satis- 
fied legal  term,  by  which  he  can  defend  himself  at  law,  if  out- 
standing ;  equity  will  not  aid  his  adversary  in  taking  from  him  the 
tabula  in  naufragio^  if  acquired  before  a  decree.  Shower,  P.  C. 
69;  4  B.  P.  C.  323;  1  D.  &  E.  767;  P.  C.  65;  7  V.  676;  10 
V.  268,  70;  11  V.  619:  2  Ch.  Cas.  136,  6;  2  Vin.  161;  1 
Vent.  198.  Relief  will  not  be  granted  against  him  in  favor  of 
the  widow  or  orphan.  P.  C.  249;  2  V.  jr.  467,  8;  5  B.  P.  C. 
292 ;  nor  shall  the  heir  see  the  title-papers.  18  Yin.  116 ;  1  Ch. 
Cas.  34,  69 ;  2  Freem.  24,  43,  175 ;  it  is  a  bar  to  a  bill  to  per- 
petuate testimony,  or  for  discoveiy .  1  Harrison's  Ch.  261 , 3 ;  Sug- 
dcn  723, 4, 1  Virnon,  354,  and  goes  to  the  jurisdiction  of  the  court 
over  him  ;  his  conscience  being  clear,  any  adversary  must  be  left 
to  his  remedy  at  law,  2  V.  jr.  467,  3  V.  jr.  170,  183,  9  V.  SO, 
and  18  J.  R.  632,  7  Cr.  18. 

But  this  will  not  be  done  on  mere  averment,  or  allegation ;  the 
protection  of  such  bona  fide  purchase,  is  necessary  oiily  when 
the  plaintiff  has  a  prior  equity ;  which  can  be  barred  or  avoided 
only  by  the  union  of  the  legal  title  with  an  equity,  arising  from  the 
paymenfetof  the  money,  and  receiving  the  conveyance  without  no- 
tice, and  a  clear  conscience.  It  is  setting  up  matter  not  in  the  bill ; 
a  new  case  is  presented,  not  responsive  to  the  bill ;  but  one  found- 
ed on  a  right  and  title  operating,  if  made  out,  to  bar  and  avoid 
the  plaintiffs  equity,  which  must  otherwise  prevail,  9,  V.  33,34. 
The  answer  setting  it  up  is  no  evidence  against  the  plaintiff,  who 
is  not  bound  to  contradict  or  rebut  it,  14,  J.  R.  63,  74.  1  Mumf. 
396,  7.  10,  J.  R.  644,  8.  2  Wh.  383.  3Wh.  827.  6  Wh.^GS.  1  J. 
C.461.  It  must  be  established  affirmatively  by  the  defendant  in- 
dependently of  his  oath,  6  J.  R.  669.  1  J.  R.  690.  17  J.  R.  367. 
18  J.  R.  632.  2  J.  C.  87,  90.  4  B.  C.  76.  Amb.  689.  4  V.  404, 
587.  3  J.  C.  683.  In  setting  it  up  by  plea  or  answer,  it  must 
state  the  deed  of  purchase,  the  date,  parties,  and  contents  briefly ; 
that  the  vendor  was  seized  in  fee,  and  in  possession  ;  the  consi- 
deration must  be  stated,  with  a  distinct  averment  that  it  was  bona 
fide  and  truly  paid,  independently  of  the  recital  in  the  deed. 
Notice  must  be  denied  previous  to,  and  down  to  the  time  of  pay- 
ing the  money,  and  the  delivery  of  the  deed ;  and  if  notice  is 
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specially  charged,  the  denial  must  be  of  all  circumstances  refer-' 
red  to,  from  which  notice  can  be  inferred ;  and  the  answer  or 
plea  show  how  the  grantor  acquired  title,  Sugden  766,  70. 1  Ath.  . 
384.  3  P.  W.  2801, 243,  307-  Amb.  421.  2  Atk.  230.  8  Wh.449- 
12  Wh.  502.  5  Pet.  718.  7  J.  C.  67.  The  title  purchased  must 
be -apparently  perfect,  good  at  law,  a  vested  estate  in  fee  simple^ 
1  Cr.  100.  3  Cr.  133,  5.  1  Wash.  C.  C.  76,  It  must  be  by  a  re- 
gular conveyance ;  for  the  purchaser  of  an  equitable  title  holda  it 
subject  to  the  equities  upon  it  in  the  hands  of  the  vendor,  and  has 
no  better  standing,  in  a  court  of  equity,  7  Cr.  48. 7  Pet.  271.  Sug- 
den 722.  Such  is  the  case  which  must  be  stated  to  give  a  de- 
fendant the  benefit  of  an  answer  or  plea  of  an  innocent  pur- 
chase without  notice;  the  case  stated  must  be  made  out,  evidence 
will  not  be  permitted  ta  be  given  of  any  other  matter  not  set  out, 
7  Pet.  271. 

Such  are  the  privileges  of  innocent  purchasers,  and  such  the 
guards  against  those  who  may  assume  their  character  in  courts 
of  equity  ;  we  have  only  to  apply  their  law  to  the  answers  of  Chiles 
and  Clay,  together  with  the  exhibits  and  proofs  in  the  case,  to 
ascertain  whether  Clay  filled  that  character  when  he  conveyed 
to  Chiles,  or  at  any  other  time.  The  answers  are  as  barren,  of 
the  averments  necessary  to  make  a  case  of  such  a  purchase  as* 
would  be  protected  against  the  prior  equity  of  the  plaintiffs ;  as 
the  record  is  of  the  proof  of  any  fact  to  support  it.  Nor  does  the 
consideration  of  the  deed  from  Newland  and  wife  to  Clay,  bring 
the  case  any  nearer  (o  the  established  rules  and  principles  of 
equity. 

Though,  in  form,  a  grant  by  indenture,  it  is  in  ett'ect  a  mere  re- 
lease and  quit-claim,  as  stated  by  Newland  and  wife  in  their  an^ 
swer ;  it  does  not  purport  or.  profess  to  convey  the  land  in'contro- 
versy  ;  nor  does  it  assert  any  title  to,  or  seisin  of  it ;  the.considera- 
tion  expressed  does  not  apply  to  this  land,  more  than  t6  a  legacy 
or  personal  property.  The  grant  is  definite  oply  in  one  respect, 
that  it  is  of  whatever  descended  to  the  grantors  from'William  Hoy^ 
but  does  not  specify  what  it  was ;  and  the  words  of  the  grant  are 
fully  satisfied,  if  any  thing* so  descended,'  ^^^h^ther  realty  or  per- 
sonalty. As  to  this  land,  Hoy  was  a  trustee  by  his  own  contract; 
nothing  did  or  could  descend  to  his  heirs,  but  the  dry,  'barren, 
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legal  title,  without  ^  shadow  of  beneficial  interest ;  which  was 
all  that  Newland  and  wife  intended  to  convey,  or  Clay  to  receive 
by  the  deed.  The  covenants  of  warranty,  and  for  further  assur- 
ance, are  expressly  limited  to  their  right,  such  as  it  was,  and  to 
their  own  acts  only  i  they  gave  no  covenant  against  the  acts  of 
Hoy :  and  by  conveying  only  such  interest  as  they  held  by  descent, 
it  passed  to  Clay  with  the  same  encumbrances  of  Boone's  equity,  as 
if  it  had  remained  in  Newland  andjvife ;  who,  neither  in  their  3li- 
swer  or  by  their  deed,  pretend  to  any  title  or  right.  These  circunfi* 
stances  make  the  deed  suspicious  on  its  face ;  and  in  the  absence 
of  iaffirmative  proof  to  support  the  recital  of  the  payment  of  the 
consideration,  of  any  evidence  of  seisin,  or  even  a  claim  of  title 
by  the  grantors,  rather  weakens  than  sustain  the  answer.  When 
we  find  the  distinct  admission  and  full  proof  of  the  prior  equity 
of  the  plaintifis,  with  full  notice  to  Chiles,  who  claimed,  not  as  a 
purchaser  but  by  a  special  contract  with  llezekiah  Boone,  for  the 
division  between  themi^elves,  of  whatever,  either  of  land  or  mo- 
ney, they  could  recover  in  right  of  ThomasBoone's  known  equity, 
and  with  \he  plain  intent  to  defraud  him ;  the  purchase  from 
Clay,  and  the  setting  him  up  as  innocent  purchaser  for  a  valuable 
consideration  without  notice,  under  all  the  circumstances  of  this 
case  ;  so  far  from  purging  the  conscience  of  Chiles  of  its  orii];inal 
taint,  or  imparting  to  him  any  protection  as  the  reprcsentotive 
of  Green  Clay,  stamps  the  conduct  of  both  with  bad  faith.  Chiles 
appears  on  this  record,  a  mere  pretender  to  a  purchase  ;  by  his 
agrce^lent  with  llezekiah  Boone  and  George  Boone,  as  the  at- 
torney in  fact  of  Thomas  Boone,  he  purchased  the  title  of  neither ; 
his  only  claim  under  it  was  to  the  one-half  of  whatever  he  could 
acquire.  He  did  not,  therefore,  even  fill  the  character  of  a  pur- 
chaser with  notice,  who  by  the  rules  <>r  equity  may  purge  his 
guilty  conscence  by  purchasing  from  one  whose  clear  conscience 
and  legal  title  place  him  beyond  the  jurisdiction  of  equity ;  the 
immunity  of  an  innocent  purchaser  cannot  be  imparted. to  the. 
fraudulent  usurper  of  another's  rights  without  purchase. 

But  there  is  one  circumstance,  which  saves  us  the  necessity 
of  considering  the  defects  in  the  averments  of  the  answers  or 
proofs  of  the  deed  from  Newland  and  wife  to  Clay,  or  from  him 
to  Chiles. 
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Chiles  states,  in  his  answer,  that  being  unable  to  prove  notice 
to  Green  Clay  before  his  purchase  from.Newland  and  wife,  he 
purchased  from  Clay ;  yet  he  did  so  establish  the  fact  of  Clay's 
guilty  purchase ;  that  he  obtained  a  decree  against  him  in  the 
Bourbon  court.  He  purchased  from  Clay,  while  that  decree  was 
in  full  force ;  and  now  appears  on  the  record,  claiming  to  be  pro* 
tected  under  this  purchase  by  the  equity  of  Clay,  as  an  innocent 
purchaser ;  when  Clay,  after  being  an  adjudged  mala  fide  pur- 
chaser, by  the  final  decree  of  a  court  of  competent  jurisdiction, 
clothed  Chiles  with  his  own  character  by  his  deed  in  1825.  It 
would  present  the  administration  of  equity  jurisprudence  in  dif- 
ferent courts  on  very  difiierent  principles,  if  Clay,  who  could  not 
protect  himself  in  a  state  court  at  the  suit  of  Chiles,  could  pro- 
tect Chiles  here,  at  the  suit  of  Boone ;  or  that  Chiles,  after  pro- 
curing the  decree  against  Clay,  in  a  suit  to  which  he  made 
Thomas  Boone  a  plaintiff,  on  the  ground  that  he  purchased  with 
notice ;  should  now  obtain  a  decree  against  Boone,  on  the  ground 
that  Clay  was  an.  innocent  purchaser,  for  a  valuable  consideration 
fully  paid,  without  notice  of  any  defect  in  his  title,  till  it  was 
complete  at  law  by  a  conveyance  in  fee,  and  in  equity  by  the 
actual  payment  of  the  money.  Neither  the  pleadings,  the  ex- 
hibits, or  the  evidence  on  this  record,  afford  us  any  warrant  for 
such  a  proceeding :  on  the  contrary,  they  make  it  our  duty  to  de- 
cree a  conveyance  from  Chiles  to  the  plaintiffs,  of  whatever  right 
or  title  he  may  have  acquired  by  the  deed  from  Green  Clay. 

We  are  next  to  consider  the  case  of  the  plaintiffs,  as  to  the 
other  defendants.  The  heirs  of  South,  by  their  answer,  disclaim 
any  interest  in  the  land ;  nor  does  it  appear  that  the  heirs  of 
Hezekiah  or .  George  Boone  have  any  interest  in  the  land  or 
at  any  time  have  been  in  possession,  or  held  any  title  under 
Hoy^s  patent.  As  to  these  defendants,  therefore^  there  is  no 
subject-matter  for  any  decree,  except  for  the  dismission  of  the 
bill. 

As  to  the  heirs  of  Hoy,  the  plaintiffs  have  made  out  an  un- 
doubted right  to  a  conveyance  of  the  legal  title.  Those  who  have 
answered,  set  op  no  title  or  claim  to  the  lai\d;  and  they  must 
execute  the  trust  which  has  descended  to  them,  by  conveying 
their  le^al  title  to  plaintiffs. 
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John  Evalt  is  admitted  to  havfi  been  in  poasesaion  for  more 
than  twenty  yeara,  under  an  adverse  title  by  patent  to  Floumoy. 
The  plaintiffa  haye,  therefore,  no  right  to  the  land  thus  held. 

Nicholas  Smith  states,  in  his  answer,  that  he  holds  fifty  acres 
of  the  land  claimed  by  the  plaintiffs,  by  purchase  from  John  Jones, 
by  deed,  which  he  makes  an  exhibit  in  the  caiise ;  that  this  fifty 
acres  is  a  part  of  Flournoy's  patent,  which  he  holds  adversely  to 
the  claim  of  Searcy.  The  deed  is  dated' in  December,  1797« 
conveying,  in  consideration  of  one  hundred  and  twenty-five 
pounds,  fifty  acres  of  land,  with  general  warranty.  Independ- 
ently of  the  deed  from  Jo^es,  it  is  clearly  prov^  by  several  wit- 
nesses, that  Smith  made  the  purchase  from  him ;  settled  on  the 
land  in  1798,  where  he  lived  till  his  death;  and  that  there  was  a 
continued  possession  and  residence  on  the  land  by  him,  and  those 
claiming  under  him,  to  the  present  time,  and  valuable  improve- 
ments made.  The  plaintiffs  do  not  controvert  this  purchase  or 
residence;  they  do  not  charge  Smith  with  any  act  affecting  his 
conscience,  or  show  that  he  evei  purchased,  or  made  claim  under 
them,  or  any  person  asserting  an)  'ght  under  their  title.  The 
title  of  Flournoy  appeai-s  to  be  by  an  equity  older  than  Searcy's ; 
though  his  patent  is  later  than  Hoy's.  We  can  perceive  no  ground 
of  equity,  to  entitle  the  plaintiffs  to  a  conveyance  of  the  title  thus 
acquired  by  Smith.  He  and  those  under  him,  have  had  an  ad- 
verse possession  of  twenty-five  years,  before  the  bringing  of  this 
suit;  tod  his  possession  of  the  fifty  acres  cannot  be  disturbed, 
either  at  law  or  in  equity. 

The  only  charge  in  the  bill  against  the  remaining  defendants, 
is  their  combining  to  institute  the  suit  in  the  Bourbon  court,  of 
which  there  is  not  only  no  proof,  but  the  contrary  appears  by  the 
record  of  that  suit ;  they  were  not  parties,  and  took  no  part  in  the 
prosecution  of  it.  The  bill,  however,  alledges  that  Chiles  '^had 
made  pome  engagement  to  maintain  Smeltzer,  Smiths/Cummins, 
and  Baylor,  in  detaining  possession,  and  enjoying  the  profits  for 
a  long  time  past,  still  refusing  to  surrender."  The  prayer  against 
them  was  ^^  to  compel  the  defendant.  Chiles,  or  such  of  the  de- 
fendants as  nowh  old  the  title,  to  convey  the  tract  described  by 
the  deed  under  the  decree  to  Chiles,  to  account  for  rents  and 
profits,  and  such  other  and  further  relief  as  his  case  may  require." 
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The  answer  of  Nicholas  Smith,  jr.,  Nicholas  Smith,  sr.,  Jacob 
Smith,  and  George  H.  Baylor,  was  joint  and  several;  jointly 
they  denied  being  parties  to  the  Bourbon  suit,  or  being  bound 
by  the  decree.  They  admit  that  Searcy  claimed  the  land  ;  that 
it  was  located  by  Martin,  and  patented  to  Hoy ;  allege  a  surplus 
of  five  or  six  hundred  acres  in  the  survey ;  and  that  plaintiff 
could  be  satisfied  without  disturbing  them ;  plead  the  lapse  of 
time,  and  staleness  of  the  demand  as  a  bar  ;  and  deny  the  right 
of  the  plai|Ptiflrs  to  .recover.  They  state  that  they  have  been  in- 
formed, that  Iloy  assigned  Searcy's  bond  to  George  Boone ;  call 
for  proof  of  the  assignment  to  Thomas  Boone  ;  charge  that  if  the 
bond  was  assigned  to  him,  it  has  long  since  been  cancelled  be- 
tween Thomas  and  George  Boone ;  that  George  Boone  assigned 
the  land  to  John  South,  investing  him  with  all  the  title  to  the 
land,  which  George  Boone  derived  from  Willi;  m  Hoy,  by  the 
agency,  consent,  ani  authority  of  Thomas  BoQne,  if  the  bond 
was  ever  assigned  to  him.  They  also  charge,  that  South,  by  vir- 
tue of  such  assignment,  held  the  bond  till  his  de  th,  and  that  his 
executor  held  it,  till  Chiles  obtained  it  by  fraud ;  and  that  they 
are  entitled  to  certain  parceis  of  land,  by  purchase  for  a  valuable 
consideration,  from  John  South,  They  then  aver,  that  Peter 
Siiiehzer  purchased  four  hundred  acres,  and  took  South's  bond, 
with' surety,  for  the  title  ;  took  possession  of  the  same  in  1791, 
settled  upon,  improved,  and  resided  on  it  till  his  d^ath.  That 
George  H.  Baylor  claims  undc^  Smeltzer  by  purchase  from  his 
heirs,  for  a  valuable  consideration  ;  now  resides  upon  it ;  and  that 
u  c  ntiiiued  residence  has  been  kept  upon  the  land,  on  which 
theic^are  brge  and  valuable  improvements.  That  Nicholas 
Smitli  holds  two  hundijed  acres,  by  purchase  from  Jacob  Swope, 
in  1797,  who  4)urchased  from  George  Pope,  in  1795,  who  pur- 
chased from  Soutn,  in  1794.  That  Smith  resided  on  this  land 
from  1798,  and  made  valuable,  improveihents  thereon;  which 
residence  has  been  continued  by  him,  and  those  under  him,  to 
the  prefipnttinie.  These  defendants,  then  charge,  ihat  Thomas 
Boone  was  in  Kentucky  in  4802,  1810,  and  1819;  knew  of  the 
sales  by  South  of  (he  laad.  they  occupied,  biTt  gave  them  no  no- 
tice of  his  title ;  and,  on  the  contrary,  disclaimed  it,  in  conver- 
sation, and  then  proceed  to  gi-ve  an  aocouut  of   heir  connexion 
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With  Chiles,  in  substance  as  follows.     He  came  to  the  Smiths 
and  Smelt2er,  stating  that  he  held  Hoy's  legal  title  to  the  land ; 
that  South's  bonds  were  worth  nothing,  and  they  would  lose  the 
land  and  improvements :  whereupon  they,  ignorant  of  their  rights, 
and  the  title  to  the  land,  compromised  with  Chiles,  agreed  to 
give  him  up  South's  bonds,  and  to  pay  him  ten  dollars  an  acre, 
in  three  annual  instalments,  for  six  hundred  acres,  each  to  pay 
for  his  own  share.     Chiles  was  to  make  them  Hoy's  title,  but 
having  received  South's  bonds,  he  obtained  from  his  executor 
the  bond  of  Searcy ;  struck  out  the  assignment  to  South ;  gave 
up  his  bonds  to  his  executor ;  shortly  after  which,  he  commenced 
the  suit  in  the  Bourbon  court,  and  obtained  the  decree  referred 
to  in  the  bill.    They  charge  Chiles  with  fraud  in  the  whole  trans- 
action ;  prajr  that  their  answer  may  be  taken  as  a  cross  bill  against 
Chiles ;  that  he  be  compelled  to  restore  the  bonds  of  South  ;  or 
that  they  may  have  such  decree  against  him  as  their  case  may 
require,,  and  their  contract  with  him  cancelled.     They  deny  the 
plaintiffs'  rights  to  r6nts  and  profits  in  case  of  recovery  :  but  if 
they  lose  the  land,  pray  a  just  compensation  for  their  lasting  and 
valuable  improvements ;  and  then  set  up  a  contract  between 
Thpmas  Boone  and  a  certain  Boone  Engles,  in  1822,  in  pursu- 
ance of  which,  the  present  suit  was  brought  by  him  in  their  names ; 
which  they  allege  to  be  within  the  statutes  of  champerty  and 
maintenance,  on  which  they  rely,  as  well  as  on  the  common  law, 
the  rules  and  principles  of  equity,  and  the  statute  of  limitation. 
Cummins  claimed  by  purchase  from  Smeltzer,  which  his  heirs, 
in  their  answer,  aver  to  be  fraudulent ;  but  if  it  is  valid,  they  set 
up  thirty  years'  possession  of  part  of  the  land  before  suit  brought, 
as  a'bar*    Nicholas  Smith,  by  an  amended  answer,  refers  to  a 
copy  of  Searcy's  bond,  with  all  the  assignments  thereon,  previous 
to  the  erasure  of  the  assignment  by  George  Boone  to  South ; 
^'  under  whom  all  the  tenants  in  possession,  including  this  de- 
fendant, claim  their  several  portions  of  said  sevep  hundred  acres 
of  land ;  which  assignment  bears  date  August  6,'  1792.  ^^  And  if 
said  South,  as  executor  of  William  Hoy,  had  ever  sold  any  por- 
tion of  said  one  thousand  four  hundred  acres,  or  the  moiety  seven 
hundred  acres  claimed  by  complainants  herein,  (for  this  seven 
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hundred  acres  was  never  defined  to  any  of  (he  original  pur- 
chasers previous  to  said  assignment,  which  is  not  admitted  J  thia 
defendant  relies  confidently  that  said  assignment  last  mentioned 
of  said  bond  to  him,  said  South,  would  enure  in  equity  to  confirm 
their  claim ;  nor  could  its  subsequent  cancellation,  or  the  sur- 
render of  said  bond,  with  the  consent  of  the  executor  or  adminis- 
trator of  South,  affect  or  impair  their  claims.  He  re-exhibits  the 
copy  of  said  bond,  with  the  several  assignments  thereon,  and 
relies  on  time  and  circumstances,  to  show  that  the  one  from 
George  Boone  to  South  was  done  by  proper  authority  from 
Thomas  Boone." 

The  cause  was  at  issue  on  the  general  replication.  At  the  hear- 
ing, all  the  material  facts  alleged  by  the  defendants  in  relation 
to  their  purchase  from  and  under  South,  their  agreement  with  ^ 
Chiles,  the  surrender  of  South's  bonds  to  his  executor,  and  the 
delivery  by  him  to  Chiles  of  Searcy's  bond,  with  the  assignmcDts 
thereon,  were  fully  established  by  the  exhibits  and  proofs  in  the 
cause  ;  as,  also,  their  possession,  residence,  and  improvements  on 
the  land  as  stated  in  their  answer.  But  they  wholly  foiled  in 
proving  that  the  assignment  of  Searcy's  bond  by  George  Boone  to 
John  South,  was  made  with  the  knowledge,  consent,  or  authority 
of  Thomas  Boone. 

South  married  a  daughter  of  William  Hoy,  to  whota  he  was 
executor  ;  the  agreement  between  Chiles,  the  Smiths,  and 
Smeltzer,  was  made  in  1817  ;  South's  bonds  were  given  up  in  the 
winter  of  1817,-'18,  when  Childs  received  the  bond  of  Searcy ; 
the  suit  in  the  Bourbon  court  was  commenced  in  January,  1818, 
and  is  yet  pending. 

This  suit  was  commenced  in  1823,  while  the  decree  of  the 
Bourbon  court  was  iu  force,  amd  before  any  appeal  to  the  court 
of  appeals  of  Kentucky:  it  was  before  this  court  in  18S4,  on  a 
certificate  of  division  from  ihe  circuit  court  of  Kentucky,  on  the 
question  whether  they  had  jurisdiction  of  the  cause.  It  was  then 
decided  ihs^'ii  had- jurisdiction ;  that  the  heirs  of  Hoy  were  not 
necessary  parties,  except  for  the  purpose  of  obtaining  the  legal 
title  if  it  remained  in  thein';  that  a  decree  might  be  made  without 
them^  as  to  parties  properly  before,  the  court;  that  the.heirs  of 
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George  Boone  were  not  necessarily  defendants,  and  no  proof 
need  foe  made  respecting  them.  8.  Pet.  535,  7.  All  questions  of 
jurisdiction  of  parties  are  therefore  closed. 

The  objections  to  the  plaintiffs'  recovery  on  the  ground  of  the 
contract  between  Thomas  Boone  andlioon  Engles  being  within 
the  statutes  of  champerty  and  maintenance,  cannot  be  sustained 
for  two  reasons : 

1.  The  English  statutes  on  this  subject,  which  were  adopted 
in  Kentucky,  punished  the  offence  and  declared  the  contract  for 
maintenance  void  between  the  parties,  but  did  not  direct  or  au- 
thorize the  dismission  of  the  suit  instituted  between  oth^r  parties 
in  furtherance  of  such  contract.  Boon  Engles  is  no  party  to 
this  suit ;  and  it  does  not  concern  the  defendants  whether  it  was 
commenced  and  is  conducted  by  his  agency,  or  by  the  plaintiffs 
themselves :  the  right  of  plaintiffs  is  not  forfeited  by  such  an 
agreement,  and  it  may  be  asserted  against  the  defendants  whether 
the  contract  with  Boon  Engles  is  valid  or  void.  S.P.  Litt.  Selecf 
Cas.  522. 

2.  By  the  act  of  1798,  which  was  in  force  when  this  contract 
was  made  and  suit  brought,  no  person  could  be  prevented  from 
prosecuting  or  defending  any  claim  to  land  held  under  the  land 
laws  of  Virginia  ;  nor  shall  any  suit  brought  to  make  gdod  such 
claim  he  considered  aa  coming  within  the  provisions  of  the  com- 
mon law  or  any  statute  against  champerty  or  maintenance.  1  Mor. 
and  Brown,  Kent  Stat.  282,  5.  These  statutes  were  not  revived 
till  1824. 

The  first  question  of  fact  which  arises,  is  in  what  right  the 
Smiths  and  Smeltzer  first  entered  upon  the  lard  purchased  from 
South.  The  amended  answer  of  Nicholas  Smith,  junior,  is  ex- 
plicit on  this  point;  stating  that  all  the  tenants  in  possession,  in- 
cluding himself,  claim  under  South,  by  the  assignment  of  George 
Boone  to  him.  Though  this  answer  is  not  evidence  against  the 
other  defendants,  yet,  as  they  do  not  deny  notice  of  the  assign- 
ment to  Thomas  Boone,  before  their  purchase,  and  in  their  an- 
swer pray  for  a  restitution  of  South's  bonds,  there  is  good  rea- 
son to  believe  the  statements  of  Smith,  especially  in  connexion 
with  the  proofs  in  the  cause. 
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Barbara  Smeltzer,  thi^  widow  o{  Peter,  (csti6es  that  he  set- 
tled on  the  land  in  1791  ;  South  cainc  down  and  marked  out  the 
four  hundred  acres ;  that  it  was  held  under  South,  who  claimed 
under  the  bor>d  from  Searcy,  assigned  by  Hoy  to  George  Boone. 
That  at  the  time  they  first  settled,  South  represented  to  Smelt- 
zer  that  he  had  traded  for  that  bond,  they  were  soon  after  in- 
formed that  he  had  not  got  the  bond,  but  soon  after  obtained  it 
from  George  Boone;  that  Smeltzer  soon  afterwards  informed 
George  Boone  of  what  had  been  done,  who  appeared  well 
pl'*.ased« 

William  Johnson  testifies  that  Smeltzer  purchased  from  South, 
and  began  to  improve  in  1786.  L.  Eastin  states  that  he  took  pos- 
session in  1789..  It  is  also  testified  by  William  Boone,  thai 
South  had  sold  before  he  got»the  bond  from  George  Boone';  and 
the  evidence  of  Mrs.  Smeltzer  is  strongly  corroborated  by  Ben- 
jamin Mills,  esquire,  to  whom  some  of  the  Smiths  and  Smeltzers 
made  a  professional  application  relative  to  the  chain  of  title  be- 
tween South  and  Hoy.  He  found  no  authority  to  George  Boone 
to  assign  the  bond  to  South,  which  was  the  only  claim,  or  color 
of  claim,  he  had  to  the  land^  hence  and  from  his  knowledgie  of 
South's  character,  he  concluded  he  had  sold  without  claim,  and 
brought  no  suit  for  thcra.  Joseph  Steele  testifies  to  the  declara- 
tion of  George  Boone,  tl>at  South  was  in  treaty  with  him  for  the 
bond,  for  some  time  before  the  assignment  was  made ;  and  that 
Smeltzer  was  informed  previous  to  his  purchase,  that  the  land 
belonged  to  Thomas  Boone.  No  objection  having  been  made 
on  the  hearing  to  the  deposition  of  Steele  in  relation  to  the 
declarations  of  Boone,  they  are  competent  evidence  ;  and  in  con- 
nexion with  that  of  the  other  witnesses,  fully  support  the  testi- 
mony of  Mrs.  Smeltzer,  and  the  amended  answer  of  Smith.  We 
must,  therefore,  consider  Smeltzer  as  having  purchased  from 
South,  his  right  under  the  bond  of  Searcy ,  and  the  several  as- 
signments down  to  South,  with  notice  thereof.  Smith's  amended 
answer  is  conclusive,  that  he  so  purchased  the  two  hundred  acres 
in  1797,  by  the  assignment  of  South'sbond.  In  his  deposition  he 
also  states,  that  he  soon  afterwards  purchased  from  South  «xty 
or  seventy  acres,  in  addition^  of  which  he  took  possessions  and 
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has  ever  since  held,  under  the  same  claim;  that  he  lent  South 
three  hundred  dollars,  which  was  to  go  in  pan  payment  of  the 
land,  but  finding  South  had  no  title,  he  recovered  it  back  by  suit. 

In  l'817  the  parties  stood  thus :  Smeltzer  had  been  in  posses- 
sion, under  a  claim  of  title  by  Searcy's  bond  and  assignments  for 
twenty-six  years,  of  four  hundred  acres.  Smith  had  held  pos- 
session of  the  two  hundred  acres  nineteen  years,  which,  added 
to  the  possession  of  Pope  and  Swope  from  1794,  made  twenty- 
three,  and  of  the  sixty  or  seventy  acres  for  about  eighteen  years, 
wficn  they  gave  up  Soulh's  bonds,  and  agreed  to  purchase  from 
Chiles,  who  claimed  the  legal  title  of  Hoy.  During  this  time, 
Thomas  Boone  had  neither  affirmed  or  disaffirmed  the  sale  by 
South,  made  no  entry  on.  the  land,  gave  any  notice  to  Smith  or 
Smeltzer,  instituted  no  suit,  or  made  any  effort  to  obtain  the  legal 
title  from  Hoy^s  heirs ;  though  his  right  was  then  the  same  as 
now  made  out,  and  had  been  vested  in  him  for  thiiiy-six  years. 
He  made  George  Boone  his  agent  in  1787 ;  yet,  for  thirty  yeartr 
he  appears  to  have  been  wholly  inactive,  in  asserting  or  endeav- 
oring to  complete  the  title.  The  agreement  with  Ilezekiah 
Boone  in  1802,  seems  to  have  been  the,  on'y  positive  assertion 
of  a  right  in  the  land  made  by  Thomas  Boone.  When,  the  pres- 
ent suit  was  commenced,  Smeltzer,  and  those  under  him,  had' 
been  in  possession  thirty-two  years;  Smith  twenty-five  years  of 
the  two  hundred  acres,  and  twenty-one  of  the  sixty  or  seventy 
acres ;  and  the  equity  of  Boone  aro^e  forty-two  years  before. 

From  this  state  of  facts,  it  is  perfectly  clear,  that.  If  Smiths  and 
Smeltzer  can  be  considered  as  claimants  in  their  own  right,  ad- 
verse to  the  title  of  Thomas  Boone,  the  lapse  of  time  alone  is  a 
complete  bar  to  any  equitable  relief:  the  rules  of  equity  as  to 
the  effect  of  time  in  favor  of  possession,  are  tod  well  settled  tb 
be  stated  or  doubted.  2  Jac.  and  Walker  138,  &c.,  .9  Wh.  497. 
.10  Wh.  168.  S  Pet.  52.  6  Pet.  66.  5  Pet  491.  7  J.  C.  132.  lO' 
Wh.  150,74.  9Pet.-416. 

Thomas  Boone's  only  standing  in  a  court  of  equity,  is  by  con- 
sidering these  defendants  as  hi^  trustees,  by  their  purchase  un- 
der South  or  Chiles,.or  both.  As  neither  of  the m  sold  ^by  any 
lawfiil  authority  from  hi'm,  be  is  not  bound  by,  and  ma^'  repu- 
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diate  their'  acts;  the  consequence  of  which,  would  be  a  bar  of 
his  claim  on  these  defendants  holding  adversely.  But  as  Soiith 
assumed  the  right  to  sell  the  interest  of  Thomas  Boone,  in  vir- 
tue of  the  assignment  from  George  Boone,  as  his  attorney  in 
fact,  and  Chiles  acted  throughout  all  bis  proceedings,  und^r  the 
agreement  signed  by  George  Boone  in  the  same  capacity,  which 
was  an  express  recognition  of  the  original  right  of  Thomas 
Boone ;  he  may  waive  the  defect  in  the  power  of  attorney,  ratifj 
the  acts  of  his  agent,  and  elect  to  consider  the  purchasers  from 
South  and  Chiles  as  holding  through  and  under  him.  When  the 
purchasers  from  them  discovered  that  neither  South  or  Chiles 
had  any  right  in  the  land,  they  too  had  a  right  of  election  to  hold 
under  the  title  which  they  intended  to  purchase  ;  under  which 
they  had  taken  possession  of  the  land,  and  held  it  till  the  disco- 
very of  the  fraud:  or  to  disclaim  the  purchase,  renounce  all 
rights  consequent  upon  it,  and  remain  in  possession  as  claimants 
adverse  to  the  title  under  which  they  entered. 

It  is  unnecessary  to  decide  on  the  effect  of  such  disclaimer, 
had  it  been  made  before  the  purchase  from  Chiles,  or  the  filing 
the  bill.  We  cannot  find  in  the  evidence  or  pleadings,  that 
Thomas  Boone  ever  made  any  election,  as  to  considering  these 
defendants  holding  under  or  adverse  to  him  :  but  it  is  very  dear 
that  they  originally  purchased,  entered,  and  held  under  his  title ; 
and  it  does  not  appear  that  they  ever  assumed  an  attitude  of  direct 
hostility  to  it.  We  have  come  to  the  conclusion,  that  we  must 
now  consider  them,  as  holding  by  their  original  claim,  so  far  as 
to  authorize  the  plaintiffs  to  make  them  their  trustees,  in  virtae 
of  their  purchase  from  South,  and  ratify  the  agreement  of  Chiles. 
There  is  no  other  way  in  which  the  plaintiff  can  esoape  from 
the  consequences  of  the  staleness  of  his  equity,  coupled  .with  the 
long  possession  of  the  defendants,  than  by  considering  them  as 
friendly  purchasers  and  possessors  under  them.  The  plaintiflb 
put  themscflves  out  of^curt,  by  setting  up  the  purchase  and  pos- 
session of  defendants  as  adverse  to  their  equity :  for  they  then 
would  have  no  protection  against  the  lapse  of  time,  which  they 
have  neither  explained  or  accounted  for;  17  V.  88,  9,  96.  1  J* 
and  W.  62,  3,  and  note.    I  J.  C.  47,  8.   3  J.  C.  586.   I  J.  C. 
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354.  5  J.  C.  187,  8.  3  J.  C.  218,  and  all  bills  in  equity  which 
seek  to  disturb  long  possessions,  deserve  the  utmost  discourage- 
ment; 1  Atk.  467,  1  J.  and  W.  62. 

The  plaintififs  must,  therefore,  make  their  claim  on  the  de- 
fendants, as  their  trustees,  by  direct  contract,  or  by  implication 
from  the  purchase  lender  their  title ;  in  either  case,  the  lapse  of 
time  effects  them.  They  cannot  enforce  the  execution  of  an 
express  voluntary  trust,  after  its  known'disavowal  for  such  time, 
and  under  such  circumstances  as  would  make  an  adverse  possejs-. 
aion  a  bar ;  8  Pet.  52.  7  J.  C.  122.  2  Sch.  and  Lef.  607,  36^  8. 
If  a  purchaser  is  made  by  implication  an  involuntary  trustee  for 
the  vendor,  so  as  to  be  affected  by  his  equity,  it  must  be  pursued 
in  a  reasonable  time;  4  J.  C.  316.  3  J.  C.  216.  17.  4  B.  C. 
136,  8.    1  Cox  28,  17.   V,  96,  160. 

Though  time  does  not  bar  a  direct  trust  as  between  trustee  and 
and  cestui  que  trust,  till  it  is  disavowed  ;  yet,  where  a  construct- 
ive trust  is  made  out  in  equity,  time  protects  the  trustee,  though 
his  conduct  was  originally  fraudulent,  and  his  purchase  would 
have  been  repudiated  for  fraud.  4  B.  C.  136.  17  V.  97.  IB. 
C.  554.  So  where  a  party  takes  possession  in  his  own  right,  and 
was  prima  facie  the  owner,  and  is  turned  into  a  trustee  by  matter 
of  evidence  merely,3  J.  C.  216.  And  where  one  intending  to  pur- 
chase the  entire  interest  in  the  land,  took  a  conveyance  without 
words  of  limitation  to  his.  heirs,  passing  only  an  estate  for  life, 
the  lapse  of  fourteen  years,  after  the  expiration  of  the  life  estate, 
was  a  protection  to  the  heirs  of  the  purchaser ;  5  J.  C.  185,  6. 

What  that  reasonable  time  is,  within  which  a  constructive 
ittisi  can- be  enforced,  depends  on  the  circumstances  of  the  case  ; 
but  there  can  be  few  cases  where  it  can  be  dohe,  after  twenty 
years' peaceable  possession, by  the  person  who  claims  in  his  own 
right,  but  whose  acts  have  made  him  a  trustee  by  implication. 
His  possession  entitles  him  to  at  least  the  same  protection  as  that 
of  a  direct  trustee,  who,  to  the  plaintiffs'  knowledge,  disavows 
the  trust,  and  holds  adversely ;  as  to  whom  the  time  runs  from 
(he  disavowal,  3  Pet.  52,  because  his  possession  is  thenceforth 
adverse.  The  possession  of  land  is  notice  of  a  claim  to  it  by  the 
possessor,  Sugden  Vend.  753,  4 ;  if  not  taken  and  held  by  con- 
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tract  or  purchase,  it  is  from  its  Inception,  adverse  to  all  the 
world,  and  in  twenty  years,  bars  the  owner  in  law  and  equity ; 
8  Cr.  250.  4  Wh.  221.  5  Pet.  354.  A  purchaser  in  possession 
by  a  contract  to  sell,  is  in  law  a  trespasser ;  but  in  equity  he  is  the 
owner  of  the  estate,  having  taken  possession  under  the  contract, 
and  the  vendor  is  in  the  situation  of  an  equitable  mortgagor,  15 
V.  138.  If  the  entry  was  by  purchase,  and  the  purchaser  daimi 
the  land  in  fee,  he  is  not  a  trustee ;  his  title,  though  derivative 
from,  and  consistent  with  the  original  title  of  the  plaintiffs,  is  a 
present  claim  in  exclusion  of,  and  adverse  to  it.  A  vendee  in 
fee^  derives  his  title  from  the  vendor.;  but  his  title,  though  de- 
rivative, is  adverse  to  that  of  the  vendor :  he  enters  and  holds 
for  himself.  Such  was  the  doctrine  of  this  court  in  Blight's  les- 
see V.  Rochester,  4  Pet.  506,  7.  In  that  case  the  court  said, 
^^  The  vendee  acquirjes  the  property  for  himself,  and  his  faith  is 
not  pledged  to  maintain  the  title  of  the  vendor.'^ 

^^  The  only  controversy  whicli  ought  to  arise,  respects  the 
payment  of  the  purchase  money,  hov(r  far  the  vendee  is  bound  to 
this,  by  law,  or  by  the  obligations  of  good  faith ;  is  a  question  de- 
pending on  all  the  circumstances  of  the  case. 

^^  If  the  vendor  has  actually  made  a  conveyance,  his  title  is 
extinguished  in  law  as  well  as  equity ;  if  he  has  sold,  but  has  not 
conveyed,  his  contract,  of  sale  binds  him  to  convey,  unless  it  be 
conditional-;  if,  after  such  a  contract, he  brings  an  ejectment;  be 
violates  his  own  contract,  unless  the  condition  be  broken  by  the 
^endee,  and  if  it  be,  the  vendor  ought  to  show  jt.'*  ^*  If  defend- 
ant claims  under  a  sale  from  plaintiff*,  and  plaintiff*  himself  is 
compelled  to  assert  that  he  does ;  then  the  plaintiffs  themselves 
assert  a  title  against  this  contract.'  'Unless  they  show  that  it  was 
conditional,  and  that  the  condition  is  broken,  they  cannot,  in 
the  very  act  of  disregarding  it  themselves,  insist  that  it  binds  the 
defendant'  in  good  faith,  to  acknowledge  a  title  which  had  no 
real  existence.  Upon  reason,  then,  we  should  think,  that  the 
defendant  in  this  case,  under  all  the  circumstances,  is  at  liberty 
to  controvert  the  title  of  the  plaintiff*."  7  Wh.  548,  50. 

In  .applying  these  principles  to  the  case  before  us,  it  is  very 
clear  that  neither  the  purchase  from  South  or  Chiles,  is  any 
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equitable  estoppel  to  the  defendant||s,.  controverting^  the  title  of 
Boone  ;  when  he  disaflBrms  and  violates  the  contract  of  purchase, 
by  seeking  to -turn  them  out  of  possession.  He  cannot  make 
them  constructive  trustees  by  their  purchase,  and  then  be  per-  • 
mitted  to  disavow  the  purchase ;  without  subjecting  himself  to 
the  consequences  of  delaying  the  prosecution  of  his  right.  As 
trustees  by  implication,  in  equity,  they  may  claim  the  benefit  of 
the  lapse  of  time ;  if  he  considers  them  as  purchasers  from  him,  or 
by  a  title  derived  from  him,  he  can  have  no  hold  upon  their  con- 
science, to  surrender  him  the  possession,  if  they  are  willing  to  pay 
Che  purchase  money.  Whether  they  purchased  from  him,  or  from 
another,  who  assumed  to  sell  by  his  authority  and  in  his  right, 
matters  not;  if  they  claim  by  his  title,  and  thus  become  his 
trustees  by  his  affirmance  of  the  sale,  the  law  of  equity  compels 
him  to  assert  his  rights  in  a  reasonable  time.  .  When  he  does  so, 
the  execution  of  the  trust  will  be  enforced ;  but  it  will  be  en- 
forced on  both  parties  according  to  the  terms  of  the  purchase, 
and  the  tiust  which  equity  raises  on  it  by  implicajlion.  Equity 
makes  the  vendor  without  deed,  a  trustee  to  the  vendee,  for  the 
conveyance  of  the  title ;  the  vendee  is  a  trustee  for  the  payment 
of  the  purchase  money,  and  the  performance  of  the  terms  of  the 
purchase.  But  a  vendee  is  in  no  sense  the  trustee  of  the  ven- 
dor, as  to  the  possession  of  the  propecty  sold ;  the  vendee  claims 
and  holds  it  in  his  own  right,  for  his  own  benefit,  subject  to  no 
right  of  the  vendor^  save  the  terms  which  the  contract  imposes; 
his  possession  is,  therefore,  adverse  as  to  the  property,  but 
friendly  as  to  the  performance  of  the  conditions  of  purchase. 

In  virtue  of  his  legal  title,  the  vendor  has  a  legal  right  of  pos- 
session, but  equity  will  not  permit  him  to  assert  it,  unless  the 
vendee  has  violated  the  contract :  he  will  be  enjoined  if  the 
vendee  performs  it.  It  is  very  certain,  that  a  sale  of  the  legal 
title  by  deed,  creates  no  legal  estoppel,  by  which  a  pui chaser  is 
prevented  from  contesting  the  title  of  the  vendor,  or  the  title  of 
any  person  from  whom  the  vendor  derived  title,  7  Wh.  &47,  &e. 
It  is  equally  certain,^  that  the  sale  of  an  equitable  title  by  bond, 
or  other  contract,  cannot  have  a  contrary  effect  in  equity;  which 
VOL.  X. — 2  D 
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decides  according  to  the  equum  et  banum  of  each  caae.  In  thiv 
casCi  Boone,  comes  into  court  to  obtain  possession  under  an 
equi^bIe  title  only ;  he  is  barred  by  time,  unless  he  ean  make 
the  <;iefendants  his  trustees  at  the  institution  of  the  suit ;  he 
charges  them  with  no  fraud,  and  nothing  is  averred  or  proved 
'  against  them  to  so  affect  their  conscience,  as  to  give  a  court  of 
equity  ^jurisdiction.  He  is  thus  compelled  to  rest  on  their  pur- 
chase of  his  title  from  South  and  Chiles,  making  them  constrctive 
trustees;  which,  on  the  pleadings  and  evidence,  we  are  of  opinion 
he  may  ^do.  There  is,  then,  a  trust  between  them,  but  it  is  that 
trust  which,  in  equity,  results  from  the  contract  of  purchase. 
Boone  is  a  trustee  for  such  title  as  the  defendants  purchased,  and 
were  entitled  to  receive;  they  are  trustees  for  the  purchase 
money  they  agreed  to  pay  for  it.  Boone  avers  they  bought  his 
title,  which,  we  think,  is  made  Y>ut.  He,  then,  is  the  cestui  que 
trust  as  to  the  money,  and  they  for  his  title. 

To  divest  this  trust  of  all  mutuality,  would  be  subversive  of 
every  rule  of  equity ;  it  will  never  award  a  surrender  of  the 
posse  ^  ion  oi  land  by  a  purchaser  of  an  equitable  title,  but  on  a 
clear  violation  of  the  condition  of  purchase,  clearly  proved  by 
the  plaintiff.  He  is  without  remedy  at  law  in  this  case ;  com- 
pelled to  come  into  equity,  he  must  do  it ;  he  sets  up  a  trust  in 
the  defendants  for  his  use  :  all  he  can  ask  is  its  execution  by  pay- 
ment of  the  purchase  money  :  if  he  has  a  decree  for  that,  justice 
is  done  to  him ;  and  nothing  can  be  more  just  than  to  decree 
that  he  shall  perform  the  act  in  consideration  of  which  he  obtains 
relief.  If  he  comes  into  court  to  turn  them  out,  on  the  ground 
that  defendants  have  purchased  a  title  which  must  be  traced  up 
to  him,  in  virtue  of  the  contract  of  purchase ;  he  asserts  a  title 
against  ihis  contract  when  he  denies  them  the  benefit  of  the 
purchase :  and  in  the  language  of  this  court  in  Blight  v.  Ro- 
chester, the  plaintiffs  cannot,  in  the  very  act  of  disregarding  it 
themselves,  insist  that  it  binds  the  defendants,  in  good  faith,  to 
acknowledge  the  title.  The  defendants  may  contest  it,  when  set 
up  to  defeat  the  purchase  in  this  case  in  equity,  as  it  was  done  in 
that  at  law.    This  court  did  not  then  think  their  decision  to  be 
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9lX  variance  with  the  decisions  of  the  courts  of  Kentucky ;  nor  do 
we  think  that  we  now,  in  any  way,  interfere  with  them. 

They  have  held  that  the  possession  of  thie  purchaser  from  the 
plaintiff  without  deed,  is  friendly  to  the  plaintiff;  and  stops  the 
running  of  the  statute  of  limitations,  2  Bibb  506.  But  that  a 
vendee  by  deed,  may,  at  law,  contest  the  title  of  the  person  under 
whom  be  bought ;  though  a  vendee  by  executory  contract  cannot, 
if  he  is  in  possession  under,  and  looks  to  the  vendor  for  the  comple- 
tion of  his  title  :  in  the  first  case  he  holds  adversely,  ita  the  se- 
cond not.  3  Littell  135,  6.  So,  if  he  purchases  from  the  patentee, 
and  holds  his  bond  for  the  title,  5  Litt.  318,  a  defendant  cannot, 
in  ejectment,  set  up  an  outstanding  title  in  a  third  person,  if  he 
purchased  from  plaintiff  without  deed,  6  Litt  444  -:  nor  can  a 
tenant  or  one  who  purchases  from  him,  contest  the  title  of  the 
landlord.  4  Bibb  33  ;  2  Marshall  243. 

These  decisions  are,  unquestionably^  correct ;  but  the  princi- 
ple on  which  they  are  founded,  is  very  drfi'erent  from  that  which 
the  plaintiffs'  counsel  deduce  from  them :  they  admit  that  posses- 
sion, under  a  deed  conveying  a  legal  title,  is  adverse,  and  that 
a  defendant  so  holding  may  deny  the  title  of  his  vendor  in  a  suit 
at  law.  The  contract  of  purchase,  then,  is  no  estoppel,  though  by 
the  most  solemn  instrument  known  to  the  law.  The  same  princi- 
ple seems  closely  applicable,  by  analogy,  to  a  suit  in  equity,  in 
which  the  plaintiff  rests  on  an  equitable  title  only,  which  has  been 
sold  to  the  defendant,  as  the  foundation  of  a  decree  awarding  pos- 
session of  the  land  purchased ;  the  proceeding  is  analogous  to  an 
ejectment ;  the  process  of  executing  such  a  decree  is  the  same 
in  Kentucky,  by  an  habere  facias.  It  is  difficult  to  perceive  any 
sound  reason  why  the  same  analogy  should  not  be  observed  in 
the  proceedings  previous  to  the  decree:  if  the  defendant,  a  ven- 
dee of  the  legal  title  by  deed,  can,  at  law,  contest  the  title  of  his 
vendor,  who  is  plaintiff;  why  may  not  the  vendee  of  an  equitable 
title,  by  bond  or  other  executory  contract,  enjoy  the  same  right 
in  a  court  of  equity  ?  We  are  cleaiiy  of  opinion  that  the  defend- 
ants in  this  case  had  such  right,  and  that  there  is  nothing  in  the 
evidence  before  us  which  could  have  deprived  them  of  it,  had 
they  rested  their  case  upon  their  adverse  possession  alone  ;  but 
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the  admissions  of  Smith  in  his  amendecr  answer,  the  proofs  of 
the  cause  as  to  Smeltzer,  together  with  the  joint  answer  of  them- 
selves and  Baylor,  place  them  in  a  different  position. 

As  to  them,  we  are  perfectly  satisfied  that  their  possession  was 
a  perfect  protection  against  the  equity  of  Thomas  Boone,  when 
this  suit  was  instituted  ;  but  we  think  that  his  equitable  right  to 
the  purchase  money  agreed  to  be  paid  to  Chiles,  has  been 
saved  by  their  answer  and  the  evidence  in  the  case;  our 
only  di£Bculty  has  been,  whether  we  can,  on  the  pleadings,  make 
such  a  decree  ^s,  in  our  opinion,  comports  with  the  justice  and 
equity  of  the  case. '  The  specific  prayers  of  the  bill  are,  that  such 
of  the  defendants  as  hold  the  title,  convey  to  the  plaintiff  the 
tract  described  by  the  deed  under  the  decree  to  Chiles ;  neither 
Smiths,  Smeltzer,  or  Baylor  hold  this  title,  or  claim  under  the  de- 
cree or  deed  from  the  commissioner  to  Chiles ;  this  part  of  the 
prayer  cannot,  therefore,  be  granted.  The  next  is  an  account 
for  rents  and  profits  ;  this  can  be  done  as  to  Chiles,  but  cannot 
as  to  the  others,  on  our  views  of  the  case.  The  general  prayer- 
is,  such  other  and  further  relief  as  the  plaintiffs'  case  may  require. 
This  is  a  broad  prayer,  on  which  such  relief  may  be  granted  as 
is  not  inconsistent  with  the  bill  or  the  specific  prayers.  8  Pet.  566. 
This  case  is  one  of  ah  undoubted  equitable  title  to  the  700  acres 
of  land,  hkd  it  been  pursued  in  time  ;  but  under  the  circumstances 
of  the  case  it  is  narrowed  down  to  a  claim  for  the  purchase  money 
of  the  land,  held  by  the  defendants  under  the  purchases  from 
Sovth  and  Chiles,  at  the  price  stipulated  in  their  agreement 
with  the  latter.  This  we  think  is  required  by  the  case  of  the 
plaintiffs,  as  it  appears  on  the  whole  record,  without  placing 
the  defi^ndants  in  any  position  more  injurious  to  themselves  than 
their  answer  would  authorize.  They  pray  for  a  restoration  of 
South's  bonds,  and  the  rescision  of  the  contract  made  with  Chiles, 
as  the  means  of  enabling  them  to  obtain  a  decree  in  their  favor. 
**  Biit  should,  under  all  the  circumstances  of  the  case,  it  be  their 
misfortune  to  lose  the  land,  they  claim  a  just  compensation  for 
their  lasting  and  valuable  improvements ;  under  such  rules  and 
regulations,  according  to  law  and  equity,  as  their  case  may  require 
and  justice  demand.'^      To  restore  South's  bonds  and  annul  the 
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contract  with  Chiles,  would  not  release  them  from  their  trust  to 
Boone  for  the  purchase  monejr  agreed  to  be  paid  to  South.  The 
record  does  not  inform  us  what  was  the  price  at  which  South 
sold  the  600  acres ;  but  if  sold  at  the  rate  at  which  Smith  bought 
the  60  or  70  acres,  it  would,  with  the  interest,  exceed  the  price 
agreed  to  be  paid  to  Chiles.  Besides,  the  restoration  of  South's 
bond  at  the  time  of  their  answer,  and  by  a  decree  of  the  circuit 
court,  would  have  bound  them  to  pay  the  purchase  money  with 
interest.  In  such  case  the  lapse  of  time  would  be  no  bar.  If,  by  our 
decree,  these  defendants  hold  the  lands  on  the  terms  stipulated 
with  Chiles,  they  have  the  same  benefit  of  their  contract  with  him, 
as  if  it  had  been  consummated  by  a  conveyance  of  the  legal  title  of 
Hoy,  and  the  equitable  title  of  Thomas  Boone  ;  a  position  much 
more  favorable  to  them,  than  they  would  be  placed  in  by  their 
prayer  for  the  restoration  of  South's  bonds,  or  for  mere  compen- 
tion  for  improvements.  It  is  not  to  be  doubted,  that  they  would  have 
been  content  with  the  quieting  of  their  possession  on  paying  for 
the  land,  on  the  terms  agreed  on  with  Chiles  in  1817,  on  which 
they  can  now  hold  them,  consistently  with  the  law  of  the  case. 

Though  neither  of  the  parties  have  prayed  for  the  specific  re- 
}ief  which  we  think  they  are  entitled  to ;  we  are  of  opinion  that 
all  have,  in  substance,  submitted  their  case  to  our  consideration, 
according  to  the  rules  and  principles  of  equity  :  willing  to  abide 
such  decree. as  we  shall  think  will  do  justice  between  them. 
This,  in  our  opinion,  will  be  done  by  giving  to  both  the  benefits 
of  the  contract  with  Chiles,  which,  under  all  the  circumstances 
of  the  case,  created  by  construction  and  implication  in  equity,  a 
mutual  trust ;  which  is  executed  by  one  party  conveying  his  title, 
and  the  other  by  paying  the  purchase  money. 

It  remains  only  to  consider  the  case  of  Cummins,  who  pur- 
chased from  Smeltzer,  part  of  the  400  acres  purchased  by  him 
from  South.  We  can  perceive  no  equitable  ground  of  discrimi- 
nation between  this  and  the  other  tenants  ;  the  answer  of  the  heir 
of  Cummins  admits  the  purchase  from  Smeltzer,  but  makes  the 
same  allegation  of  fraud  against  him  as  he  did  against  Chiles. 
Vet,  like  the  others,  Cummins  continued  to  hold,  and  his  heir 
9till  hqlds  the  land  so  purchased,  without,  as  appears  by  the  re- 
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cord,  having  paid  any  thing  for  it :  like  (hem,  too,  the  heir  prajs 
for  a  dismission  of  the  bill,  but  in  these  words :  ^'  And  hence  to 
be  dismissed  with  her  costs,  &c.,  and  such  other  orders  as  the 
court  shall  deem  necessary  to  the  equity  of  her  case."  This 
could  not  have  been  intended,  nor  can  it  be  considered  as  a  per- 
emptory prayer  for  dismission,  as  she  would,  in  such  case,  hold 
the  land  without  paying  for  it ;  there  would  be  no  remaining 
equity  in  her  case,  on  which  the  court  could  make  an  order :  it 
must,  therefore,  be  considered  as  a  submission  to  such  decree  as 
the  court  should  deem  conformable  to  the  equity  of  the  case. 
This,  in  our  opinion,  requires  that  this  defendant  should  be  placed 
in  the  same  situation  as  the  other  defendants,  who  claim  under 
or  by  the  purchase  from  South  ;  they  all  purchased  onlj  an  equi- 
table title,  and  must  stand  in  the  place  of  those  from  whom  thej 
purchased  ;  each  is  a  trustee  by  implication,  affected  by  the  same 
mutual  trust  in  equity. 

Having  thus  disposed  of  all  the  contending  claims  between  the 
plaintiffs  and  the  defendants,  in  this  very  complicated  case,  ac- 
pording  to  their  respective  equities  between  them  as  contending 
parties  ;  we  arc  to  consider  of  the  decree  to  be  made  betvreea 
the  defendants.  It  is  within  the  undoubted  powera  of  a  court  of 
equity  to  decree  between  co-defendants  on  evidence  between 
plaintiffs  and  defendants,  2  Sch.  1  Lef.  712.  Its  exercise  is  also 
within  .the  general  prayer  of  the  defendants  in  their  respective 
answers ;  and  is  called  for  by  every  consideration,  that  requires 
some  termination  to  long,  inveterate,  and  entangled  litigation. 
With  the  whole  case  before  us,  and  on  the  fullest  investigation 
of  thn  rights  of  all  the  parties,  we  do  order,  adjudge,  and  decree 
theVein  as  follows : 

That  so  much  of  the  decree  or  the  circuit  court  as  directs  the 
defendant  Chiles  to  convey  to  the  complainants,  all  his  right, 
title,  and  interest  to  and  in  the  premises  named  in  the  bill,  and 
to  deliver  up  to  the  clerk  of. said  court,  to  be  cancelled,  the  con-' 
tract  between  said  Chiles,  Hezekiah  and  George  Boone,  therein 
referred  to  ;  also,  so  much  thereof  as  orders  Jones  and  Fanny 
Hoy  to  convey  all  their  interest  in  the  premises, derived  from  Wil- 
liam Hoy ;  and  so  much  of  said  decree  as  directs,  that  if  the  con- 
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veyances  so  directed  shall  not  be  made  as  ordered,  the  clerk  of 
said  circuit  court  shall  convey  to  the  complainants  the  interest  of 
the  said  parties,  as  by  said  court  decreed  ;  and  so  much  of  said 
decree  as  orders  the  defendant  Chiles  to  pay  the  costs  of  the  suit, 
with  the  exception  there  stated ;  also,  so  much  of  said  decree  as 
declares  that  the  claim  of  the  complainants  is  not  to  be  preju- 
diced by  the  decree  aforesaid,  as  against  any  of  the  heirs  of  Wil- 
liam Hoy,  who  are  not  parties  to  this  suit ;  and  so  much  of  said 
decree  as  directs  the  bill  of  complainants  to  be  dismissed  as  to 
the  land  held  by  John  Evalt  within  the  bounds  of  Fioumoy's 
patent ;  be  and  the  same  is  hereby  affirmed  in  all  things,  except- 
ing that  part  -  of  said  decree  which  excepts  from  the  deed 
to  be  executed  by  William  Chiles,  the  interest  which  he  holds 
under  a  deed  from  Green  Clay,  as  to  which  the  said  decree  is 
reversed  and  annulled. 

And  as  to  the  rest  and  residue  of  said  decree  of  the  circuit 
court,  the  same  is  hereby -re  versed  and  annulled  ;  and  this  court, 
proceeding -to  render  such  decree  as  the  ^aid  circuit  court  ought 
to  have  rendered,  doth  further  order,  adjudge,  and  decree — 

That  the  said  William  do,  and  shall,  within  six  months  from 
this  time,  convey  to  the  complainants  ( in  the  manner  specified 
in  said  decree  as  to  the  land  therein  directed  to  be  conveyed  by 
hint)  all  his  right,  title,  and  interest,  held  or  claimed  under  the 
deed  or  conveyance  from  Green  Clay  to  said  Chiles. 

That  the  said  Chiles' do,  and  shall,  within  the  same  time,  as- 
sign, transfer,  and  make  over  any  contract  or  agreement  made 
between  him  and  any  other  persons,  in  relation  to  the  land  in 
controversy  in  this  suit,  whereby  any  right  accrued  to,  or  was 
promised  or  agreed  to  be  in  him,  to  any  part  of  said  land,  or  any 
money  arising  or  to  arise  from  any  sale  or  sales  thereof;  and 
in  like  manner  to  transfer,  assign,  and  make  over  all  such  rights 
to  said  complainants. 

That  the  said  William  Chiles  do  also  account  to  and  with  the 
complainants,  for  any  money  he  may  at  any  time  have  received 
from  any  person  or  persons,  on  or  by  virtue  of  the  sale  of  any 
part  or  parts  thereol ;  also  that  he  account  to  and  with  the  com- 
plainants for  any  rents  or  profits  which  he  -may  have  enjoyed  or 
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received  in  or  from  said  land  embraced  in  the  patent  to  Hoy, 
under  the  direction  of  said  court. 

That  a  surveyor,  to  be  appointed  by  said  court,  do,  under  their 
directions,  ascertain  the  quantity  of  land  claimed  by  the  several 
defendants  in  this  suit,  (except  William  Chiles,)  on  the  western 
side  of  the  survey  in  Searcy's  right,  designated  on  the  plat  of  the 
surveyor,  dated  2d  October  1831,  by  the  letters  A,  D,  T,  U,  J, 
K,  M,  E,  and  A ;  excluding  therefrom  all  the  lands  within  the 
lines  of  Flournoy^s  patent,  and  return  a  plat  thereof  to  said 
court. 

That  the  bill  of  the  complainants  be  dismissed,  as  to  all  the 
land  claimed  by  any  defendant,  east  of  the  lines  on  said  plat, 
designated  by  letters  E,  M,  K,  J,  U,  T ;  that  their  bill  be  dis- 
missed, as  to  all  the  land  purchased  by  Nicholas  Smith  from 
Jones,  lying  within  the  line  of  Flournoy's  patent,  marked  on 
the  surveyor's  plat,  in  page  66  of  the  printed  record,  by  the  let- 
ters L,  M,  N,  0. 

That  possession  be  awarded  to  the  complainants,  by  the  sev- 
eral defendants,  of  the  land  claimed  or  held  by  them^  respectively, 
within  the  lines  first  herein  referred  to,  as  marked  in  the  plat, 
dated  2d  October  1831,  and  without  Flournoy's  line,  which  has 
not  been  purchased  from  or  held  under  South  or  Chiles,  or  by  any 
person  or  persons  claiming  or  holding  under  them,  or  either  of 
them,  in  virtue  of  any  contract  or  agreement  with  them  or  either, 
by  or  under  whose  right,  claim,  or  possession  any  of  said  de- 
fendants claim  or  hold  any  part  or  parts  of  said  land. 

That  the  surveyor,  so  to  be  appointed,  do  and  shall  ascertaio 
the  quantity  of  land,  now  claimed  or  held  by  any  of  the  defend- 
ants, mediately  or  immediately,  by,  from,  through,  or  under 
South  or  Chiles,  or  in  virtue  of  any  right  asserted  or  claimed 
by  them,  or  either,  as  aforesaid ;  designating  especially  the  quan- 
tity claimed  or  held  by  each  defendant,  or  each  class  of  claim- 
ants, under  any  one  person,  accordingly  as  they  may  hold  or  claim 
in  severalty,  or  in  common  between  themselves ;  and  return  sep- 
arate plats  thereof  to  said  circuit  court.  Whereupon,  such  of  the 
complainants  as  are  under  no  legal  disability,  shall,  within  such 
time  as  the  said  court  shall  direct,  make,  'execute,  and  in  dnc 


JANUARV  TERM  1886.  833 

[Booiw  ▼.  Chilet.] 

form  of  law  acknowledge  and  deliver  to  the  said  defendants 
respectively,  deeds  of  general  warranty  in  fee,  for  the  land  de- 
scribed in  such  plats,  on  said  defendants  complying  with  this  de- 
cree, as  hereinafter  mentioned :  and  that  such  of  the  complain- 
ants as  may  at  such  time  be  under  any  legal  disability  to  make 
such  deeds,  shall,  within  six  months  from  the  removal  of  such 
disability,  make,  execute,  acknowledge,  and  deliver  such  deeds 
to  the  defendants,  their  heirs,  and  assigns ;  or  that  the  said  cir- 
cuit court,  as  so  authorized  by  law,  may  order  and  direct  tliat 
sach  deed  or  de^ds  shall  be  made  by  such  commissioner,  as  they 
may  appoint  to  execute  the  same  for  and  on  behalf  of  the  com- 
plainants last  mentioned. 

That  the  said  defendants  severally,  or  each  class  thereof  as 
aforesaid  for  themselves  jointly,  as  they  may  claim  or  hold,  do 
pay  to  the  complainants  for  the  land  conveyed  by  them,  at  the 
rate  and  on  the  terms  stated  in  the  joint  answer  of  the  defend- 
ants, to  wit,  ten  dollars  for  each  and  every  of  the  four  hundred 
acres  purchased  by  Peter  Smeltzer,  and  the  two  hundred  acres 
purchased  by  Nicholas  Smith  from  John  South;,  to  be  paid  in 
three  equal  annual  instalments,  counting  from  the  agreement 
with  Chiles,  assumed  to  be  1st  December  1817. 

That  the  heirs  of  Nicholas  Smith,  or  the  defendants  who  claim 
or  hold  under  him  or  his  heirs,  do  pay  to  the  complainants  at  the 
same  rate,  and  on  the  same  terms,  for  the  sixty  or  seventy  acres 
afterwards  purchased  by  said  Smith  from  South ;  which  said  com- 
plainants shall  convey  as  aforesaid  to  the  defendant  or  defendants 
in  possession  thereof  under  Nicholas  Smith. 

That  the  amount  so  to  be  paid  by  each  defendant,  or  class  of 
defendants,  bear  interest  from  the  time  the  instalments  were 
payable  respectively,  till  the  time  directed  by  the  circuit  court, 
at  which  the  complainants  are  to  make  the  deeds  as  aforesaid  ; 
each  defendant  or  class  to  be  liable  only  for  the  sum  due  by 
themselves,  and  not  for  any  sum  due  by  other  defendants. 

That,  when  the  said  deeds  shall  be  executed  and  delivered, 

the  sum  due  by  each  defendant  or  class,  principal  and  interest, 

shall  be  paid  as  follows :  one-third  whereof  to  be  paid  in  one 

year  from  the  delivery  of  the  deed,  one-third  in  two  years,  and 
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ope-third.  in  three  years,  with  interest  from  the  time  they  are 
payable. 

That  the  several  sums  so  payable  be  paid  into  said  court,  or  to 
such  person  or  persons  as  said  court  by  their  decree  shall  order 
and  direct ;  and  on  such  terms  and  conditions  as  to  them  shall 
seem  just  and  equitable. 

That  the  defendants  severally  and  respectively  do,  under  the 
direction  of  said  court,  account  to  and  with  each  other  for  any 
moneys  received  by  one  from  the  other,  or  any  person  or  per- 
sons under  whom  they  claim  or  have  claimed,  for  or  on  account 
of  any  purchase-money  of  any  part  or  parts  of  the  land,  now  or 
at  any  time  held  or  claimed  by  them  or  any  of  them,  under  or  in 
virtue  of  any  purchase  under  the  title  of  Searcy.  > 

That  such  of  the  heirs  of  William  Hoy  as  hav«  answered  the 
bill  of  complainants,  do  convey  to  them,  in  the  manner  directed  in 
the  decree  of  the  circuit  court  as  to  Jones  and  Fanny  Hoy,  all 
their  right,  title,  and  interest  in  the  land  contained  within  the 
line  of  the«plat  first  herein  refelred  to,  being  the  western  part  of 
the  survey  aforesaid,  in  right  of  Searcy.  In  default  of  making 
such  conveyance,  as  is  herein  directed  to  be  iqade,  by  any  of  the 
defendants  in  this  case ;  then  4his  court  doth  further  order  and 
.  direct,  that  a  conveyance  of  the  right  and  title,  interest  and  claim, 
in  and  to  the  land  in  controversy,  held  or  claimed  by  such  de* 
fendants ;  be  conveyed  to  the  complainants,  by  a  commissioner,- 
to  be  by  the  said  circuit  court  appoiqted  to  make  such  conveyance 
according  to  law. 

That  the  bill  of  complainants  be  dismissed,  a3  to  ih§  heirs  of 
George  Boone,  Hezekiah  Boone,  and  the  hefrs  of  South,  with 
costs. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  all  (be 
equity  of  the  complainants,  as  to  any  person  or  person^  not  par- 
ties to  this  suit,  or  as  to  any  matter  or  thing,  not  herein  decreed 
on,  shall  be  and  is  hereby  reserved  to  the  said  complainants,  any 
thing  contained  in  this  decree  notwithstanding;  and  that  this 
cause  be  remanded  to  the  circuit  court  for  the  district  of  Ken- 
tucky, with  instructions  to  proceed  therein  according  to  this  de 
cree,  and  as  to  justice  and  equity  ishall  appertain 
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Mr.  Justice  McLkan  :  Under  the  peculiar  -  circumstances  of 
this  case,  I  am  constrained  to  state,  as  succinctly  as  1  can,  the 
reasons  why  I  dissent  from  tne  opinion  just  delivered. 

The  facts  out  of  which  this  controversy  arose,  are  as  follows: 
Reuben  Searcy  being  ^entitled  to  a-settlement  and  pre-emption 
of  fourteen  hundred  acres  of  land,  in  the  settlement  vf  Kentucky, 
on  the  waters  of  Licking,  employed  John  Martin  for  one-half 
the  land  to  perfect  the  title.  On  the  24tb  September  1781,  for 
a  valuable  consideration,  Searcy  sold  seven  hundred  acres  of 
this  land  to  William  Hoy;  executed  bis  bond  for  a  title;  and,  at 
the  same  time,  assigned  to  Hoy  the  plat  and  certificate  of  survey, . 
which  enabled  him,  in  1785,  to  obtain  a  patent  for  the  whole 
tract  in  his  own  name. 

But  before  the  emanation  of  the  patent,  in  the  month  of  De- 
cember 1781,  William  Hoy  assigned  Searcy's  bond  to  George 
Boone,  and  bound  himself,  his  heirs,  &c.,  as  sureties,  &c.  And 
on  the.SOth  April .  1783,  George  Boone  assigned  tlie  bond  to 
Thomas  Boone,  whose  heirs  prosecute  this  suit.. 

Thomas  Boone,  being  a  citizen  of  Pennsylvania,  gave  a  power 
of  attorney  to  George  Boone,  of  Kentucky,  dated  Ist  October 
1787,  which  authorized  him,  in  the  name  of  Thomas  Boone,  and 
for  his  use,  ^'  to  ask,  demand,  sue  forj  and  recover  of  and  from 
Major  William  Hoy,  of  Kentucky  settlement,  a  deed  or- other 
lawful  conveyance  valid  in  law,  for  seven  hundred  acres  of  land 
in  or  near  the  waters  of  Hinkson  and  Stoner,  ftc. ;  and  the  at- 
torney was  authorized  to  appoint,  ftc.,  and  to  do  every  thing 
necessary  in  the  premises,^'  &c. 

On  the  6th  August  1792,  George  Boone,  as  the  attorney  in 
fact  of  Thomas  Boone,  assigned  Searey's  bond  to  John  South, 
the  executor  of  William  Hoy,  who  bound  himself  to  cause  Hoy's 
heirs  to  convey,  so  soon  as  they  should  become  of  age,  the  seven 
hundred  acres  to  Boone,  &c.  But  on  the  3Sd  December  lT9i, 
before  this  assignment.  South  sold  four  hundred  acres  of  the 
land  to  Petor  Smeltzer,  and  bound  himself  with  Walter  Carr 
and  John  Glover,  in  the  penalty  of  a  thousand  pounds,  to  make 
a  deed  fur  the  same,  so  soon  as  the  heirsiof  William  Hoy,  who. 
was  then  deceased,  should  become  of  age.    And  on  the  26tb 
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August  1794,  South  sold  two  hundred  acres  of  the  same  tract  to 
Geofge  Pope,  and  bound  himself  in  the  penalty  of  five  hundred* 
pounds,  to  make  a  deed  when  Hoy's  heirs*  should  all  arrive  at 
full  age.  This  last  bond,  in  th^  spring  of  1798,  was  purchased 
by,  and  assigned  to  Nicholas  Smith,  who  shortly  afterwards  pur- 
chased from  South  the  residue  of  the  tract,  supposed  to  contain 
sixty  or  seventy  acres. 

On  the  30th  November  1802,  Thomas  Boone  made  an  agree- 
'rnent  with  his  uncle,  Hezekiah  Boone,  of  the  state  of  Tennes- 
see, to  sell  to  him  the  whole  of  this  tract  of  land,  for  seven  hun- 
dred pounds.  But  Hezekiah  Boone  and  his  heirs  had  the 
option  of  taking  the  land  or  not,  within  four  years  from  the- time 
of  the  contract ;  and  the  contract  was^o  be  binding  if  he  should 
make  known  his  determination  to  take  the  land  and  pay  for  it 
wilbiri  the  four  years.  But  there  is  no  evidence  that  Hezekiah 
Boone  made  known  his  determination,  within  the  time  limited, 
to  take  the  land  ;  or  that  he  has,  at  any  time,  paid  the  whole  or 
any  part  of  the  consideration. 

On  the  30th  October  1817,  Hezekiah  9oone,  and  George 
Boone  as  attorney  for  Thomas,  entered  into  an  agreement  with 
William  Chiles,  and  delivered  to  him  the  papers  'they  held 
respecting  the  above  land ;  and  Chiles  was  to  have  the  free  use 
-of  them,  for  the  purpose  of  coercing  the  title  to  the  land,  if  it 
could  be  recovered  ;  and  if  not,,  he  was  to  obtain  the  value.  And 
Chiles  was  to  use  diligence  in  recovering  the  money  or  obtain- 
ing the  titSe  ;  and  the  proceeds  of  the  suit,  whether  land  or  mo- 
ney, were  to  be  divided  between  Chiles  and  Hezekiah  Boone. 

Shortly  after  this  contract  was  entered  into.  Chiles,  having 
obtained  from  George  Boone  the  bond  given  him  by  South, 
which  bound  him  to  convey  the  land  to  Thomas  Boone,  so  soon 
as  Hoy's  heirs  could  be  compelled  to  make  a  deed  ;  called  on 
Peter  Smeltzer^s  heirs,  who  held  the  bond  of  South,  Carr,  and 
Glover,  and  representing  to  them  that  he  was  the  rightful  owtier 
of  the  land,  obtained  the  bond ;  and,  also,  he  obtained  the  bond 
for  the  two  hundred  acres  given  by  South  to  Pope,  and  by  him 
assigned  to  Smith ;  which  bonds  he  delivered  to  Benjamin 
South,  the  executor  of  John  South,  who  was  deceased ;  together 
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with  the  bond  given  to  George  Boone,  bjr  the  deceased ;  and 
obtained  from  the  executor,  p'ofisession  of  Searcy's  bond  and  the 
assignments.  The  assignment  of  George  Boone,  as  the  attorney 
of  Thomas,  was  then  erased  ;  and  the  contract  between  South 
and  the  tenants  was  cancelled.  And  the  purchasers  under 
South,  purchased  the  land  from  Chiles,  and  bound  themselves 
to  pay  for  it  ten  dollars  per  acre. 

At  the  August  terra  of  the  Bourbon  circuit  court,  in  the  year 
eighteen  hundred  and  eighteen.  Chiles  brought  an  action  of 
ejectment,  in  the  name  of  Hoy's  heirs,  to  recover  possession  of 
the  land.  The  tenants  having  been  served  with  notice,  appeared 
and  defended  the  suit ;  but  a  verdict  was  found  against  them, 
and  a  judgment  was  entered  on  the  verdict. 

On  the  26th  January  1818,  Chiles  filed  a  bill  in  the  Bourbon 
circuit  court  in  the  name  of  himself,  Hezekiah  Boone,  George 
Boone,  and  Thomas  Boone,  against  the  heirs  of  Hoy  for  a  title. 
In  this  bill,  Chiles  stated  that  William  Hoy  and  John  Sapping- 
ton,  and  Parthenia  his  wife,  late  Parthenia  Hoy,  had  conveyed 
their  interest  to  him.  And  he  sets  up  the  contract  with  Heze- 
kiah Boone,  as  the  ground  for  a  decree  in  his  favor,  under 
Searcy's  bond,  andt  he  assignments  made  thereon:  The  assign- 
ment hj  George  Boone  to  South,  is  represented  as  inoperative 
and  void  ;  as  George  Boone  had  no  power,  as  the  attorney  of 
Thomas  Boone,  to  sell  or  transfer  the  title  to  the  land.  The 
heirs  of  Hoy  and  others,  who  were  made  defendants,  ajiswered 
the  bill.  And  afterwards,  at  August  term  1821,  the  court  de- 
creed  that  tire  complainant,  William  Chiles,  was  entitled  to  a 
specific  execution  of  the  contract  fiom  Hoy's  heirs;  and  that,  if 
the  defendants  did  not  execute  a  conveyance  in  pursuance  of 
the  decree,  on  or  before  a  time  specified,  then,  that  Thomas  P. 
Smith,  as  commibsioner,  under  the  statute  of  Kentucky,  should 
execute  it.  And  afterwards,  on  the  7th  January  1822,  the  heirs 
of  Hoy  not  having  executed  a  conveyance  for  the  land,  in  pur- 
suance of  the  decree,  the  deed  was  executed  in  due  form  by  the 
commissioner. 

In  April  1827,  this  decree  of  the  Bourbon  circuit  court,  was 
brought  before  the  court  of  appeals  of  Kentucky,  and  leversed, 
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for  want  of  proper  parties ;  and  the  cause  was  remanded  to  the 
circuit  court  for  further  proceedings. 

The  heirs  of  Thomas  Boone  filed  their  bill  in  the  circuit  court 
of  the  United  States  on  the  25lh  January  1823,  at  fir9t  against 
Chiles,  llezekiah  Boone,  George  Boone,  and  the  tenants  who 
occupied  the  land  ;  and  represented  that  the  bill  filed  by  Chiles, 
in  the  name  of  Thomas  Boone  and  others,  against  the  heirs  of 
Hoy,  was  a, fraudulent  proceeding;  and  as  Chiles,  under  the 
decree,  was  supposed  to  be  invested  with  the  legal  title,  a  de- 
cree for  the  title  was  prayed  against  him.  Add  after  the  reversal 
of  the  decree  of  Bourbon  circuit  court,  such  of  the  heirs  of  Hoy-, 
as  were  found  within  the  jurisdiction  of  the  court,  were  made 
parties. 

The  tenants  answered  and  relied  upon  lapse  of  time,  their 
purchase  under  South,  and  the  fraud  of  Chiles,  in  their  defence. 
Chiles  also  filed  his  answer,  setting  up  bis  tiile,  and  also  Fanny 
Hoy,  and  Jones  Hoy ^, the  only  heirs  of  Hoy  who  were  made 
parties  to  the  bill,  who  admitted  the  right  of  the  complainants. 
The  material  parts  of  the  answers  will  be  noticed,  more  papticu* 
larly,  und^r  the  appropriate  points  which  arise  for  consideration. 

There  seems  to  be  no  question  as  to  the  genuineness  of 
Searcy's  bond,  and  the  assignments  made  upon  it ;  but  it  is  in- 
sisted that  Searcy  should  have  been  made  a  party. 

The  bill  asks  no  decree  against  Searcy.  By  the  assignment 
of  the  plot  and. certificate,  he  enabled  William  Hoy  to  obtain  the 
patent  in  his  own  name ;  and  this  was  equivalent  to  a  convey.- 
ance  of  the  land,  in  discharge  of  the  bond.  Hoy,  therefore, 
could  have  no  demand  upon  Searcy,  and  of  course  the  assignee 
of  Hoy  could  have  none  against  him.  He  was,  therefore,  not  a 
necessary  party.  The  complainants,  under  the  assignment  of 
Hoy.  pray  a  divestiture* of  the  title  from  his  heirs;  and  as  be- 
tween these  parties,  there  can  be  no  doubt  of  the  equity  of  the 
complainants.  Indeed,  the  heirs  of  Hoy  do  not  controvert  the 
right  of  the  complainants. 

In  the  argumerft,  it  was  insisted,  that  the  seven  hundred  acres 
claimed  by  the  complainants,  are  not  so  specifically  described  in 
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the  biHy  as  to  enable  the  court  to  decree,  in  pursuance  of  the 
prayer,  a  specific  convevance. 

William  Hoy  obtained  in  his  own  name  a  patent  for  the  four- 
teen hundred  acres;  and  it  appears  there  is  a  surplus  of  rnore 
than  five  hundred  acres.  The  bond  of  Searcy  to  Hoy  was  for 
seven  hundred  acres,  and  Hoy  was  to  take  his  first  choice  out  of 
the  whole  tract ;  and  it  appears  that  there  does  not  retnain  of 
the  entire  tract,  undisposed  of,  or  not  covered  by  paramount 
claims,  more  than  will  satisfy  the  abovp  bond.  And  in  addition 
to  this  consideration,  the  heirs  of  Hoy  may  be  safely  decreed  to 
convey  an  undivided  interest  in  the  land,  to  the  extent  of  the 
complainants'  rights :  and,  if  necessary,  the  complainants,  under 
such  a  decree,  being,  tenants  in  common  with  the  heirs  of  Hoy, 
or  those  who  hold  an  interest  in  the  land,  could  have  partition 
made.  There  is  no  want  of  certainty  as  to  the  identity  of  the 
entire  tract. 

As  to  the  claim  of  Chiles,  except  under  the  deed  of  Newland 
and  wife,  I  admit  that  it  cannot  be  sustained.  Hezekiah  Boone, 
^ho  sold  to  Chiles,  had  no  interest  to  transfer.  His  contract 
with  Thomas  Boone  was  a  conditional  one,  and  the  conditions 
were  not  performed.  No  part  of  the  consideration  was  ever 
paid,  nor  did  Hezekiah  Boone  signify  his  determination  to  take 
the  land  within  the  four  years  limited  ;  and  failing  to  do  this,  the 
contract  upon  its  face  was  not  to  be  binding. 

The  assent  which  George  Boone,  as  attorney  in  fact  for  Thomas 
Boone,  gave  to  the  contract,  made  between  Chiles  and  Heze- 
kiah Boone,  was  an  extraordinary  procedure  on  his  part.  And 
it  is  sufficient  lo  say,  that  he  had  no  power  to  sell  the  land,  much 
less  to  consent  that  Chiles  and  Hezekiah  Boone  should  divide 
between  them  the  land  or  the  money,  whichever  should  be  re- 
covered. George  Boone,  as  the  attorney  of  Thomas,  had  power 
to  authorize  Chiles  to  act  as  attorney  or  agent  in  endeavoring  to 
recover  the  land ;  but  he  had  no  power  to  dispose  of  it  in  any 
manner. 

As  Chiles,  by  virtue  of  his  contract  with  Hezekiah  Boone,  ob- 
tained conveyances  of  the  interest  of  William  Hoy  and  Parthenia 
Sappington,  wife  of  John  Sappington,  two  of  the  heirs  of  Hoy, 
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he  nmsty  under  the  circumstances,  be  considered  as  heading  the 
land  in  trust  for  those  who  have  the  better  eqoitj.  In  no  sense 
can  Chiles  be  considered  as  a  purchaser  of  this  interest,  without 
notice  and  for  a  iPaluable  consideration.  But  the  interest  of 
Newland  and  wife,  which  was  eonveyed  to  him  through  Green 
Clay,  rests  upon  different  principles.  In  my  opinion.  Chiles  must 
hold  this  interest  as  a  purchaser  from  Clay,  who  was  a  purchase 
er  from  Newland  and  wife,  without  notice  of  the  complainant's 
equity. 

A  m^rity  of  the  judges  reject  the  right  asserted  under  this 
deed,  because  the  allegation  that  Clay  was  a  purchaser  for  a  Tal* 
uable  consideration  and  without  notice,  is  not  made  with  the  re- 
quisite proceedings  in  the  pleadings,  to  admit  proof  of  the  fact ; 
and,  also,  because  the  deed  to  Green  Clay  conveys  to  him  no  tide. 

And,  first:  as  to  the  allegatiors  contained  in  the  pleadings. 
In  his  answer  to  the  complainant's  bill.  Chiles  states  that,  ^*he 
admits  a  certain  Green  Clay  bought  and  received  the  title  of  John 
Newland  and  wife;  and  discovering  this  to  be  the  fact,  he  caused 
the  said  Green  Clay  to  be  made  a  party  to  the  bill  in  the  Bour- 
bon circuit  court,  charging  him  to  be  a  guOty  purchaser,  know^ 
ing  of  the  equity  arising  from  the  bond  of  Hoy.  But  said  Clay 
put  in  his  answer  denyfng  notice  ;  and  this  defendant  not  know- 
ing evidence  (o  prove  notice,  bought  of  him  his  share  and  paid 
him  therefor,  and  received  his  conveyance.  This  defendant  re- 
fers to  the  answer  of  Clay  in  the  Bourbon  circuit  court,  as  part 
of  this  answer ;  and  this  defendant  insists  that  Clay  was  an  inno- 
cent purchaser  for  a  valuable  consideration,  without  notice,  till 
his  purchase  was  complete." 

The  answer  of  Clay  in  the  Bourbon  circuit  court,  and  which 
is  referred  to  by  Chiles,  and  made  a  part  of  his  answer,  is  as  fol- 
lows :  <'  This  respondent  further  saith,  that  it  is  not  true,  that  to 
increase  the  difficulties  of  the  complainant  (Chiles,)  as  charged 
in  said  bill,  John  Newland  and  wife  conveyed  their  interest, 
to  the  lands  in  controversy  to  this  defendant,  &c.;  but,  on  the 
contrar} ,  this  respondent  avers  that  the  contract  he  made  with 
John  Newland  and  Celia  his  wife,  was  a  bona  fide  contract,  in 
good  faith,  for  a  valuable  consideration  paid  them,  without  notice, 
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or  even  a  knowledge  that  the  complainant,  Chiles,  had,  or  any 
of  the  other  complatnanta,  any  claim  on  said  land  ;  but,  on  the 
contrary,  this  defendant  has  been  informed,  and  believes,  renly, 
diflt  the  claim  of  the  complainant  Chiles,  is  founded  in  fraud  and 
imposition,"  &c.;  and  ^^  as  to  the  contract  between  this  respond- 
ent and  John  Newland  and  wife,  it  is  commitied  to  record  and 
will  speak  for  itself ;  and  this  respondent  believes  the  complain- 
ant Chiles  has  misrepresented  the  true  meaning  thereof.'^ 

Although  the  averments  in  the  bill,  filed  by  Chiles  on  this  point, 
in  the  Bourbon  circuit  court,  and  the  answer  of  Newland  and 
wife,  in  the  present  case,  have  no  connexion  with  the  answer 
of  Chiles  under  consideration  ;  yet  I  will  refer  to  them,  as  they 
have  been  thought  to  have  some  influence  in  the  case.  In  his 
original  bill  filed  against  Clay  and  others;  in  the  Bourbon  circuit 
courts  Chiles  alleges,  that,  ^^  to  increase  the  diflBcuUy,  the  said 
John  Newland  and  Celia  his  wife  have  conveyed  their  interest 
in  said  tract,  with  others,  to  a  certain  Green  Clay,  who  your  ora- 
tors charge  had  full  knowledge  of  your  orators'  claim ;  and,  as 
they  are  informed  and  l>elieve,  executed  a  contract  with  said 
Newland  and  wife  when  he  received  their  conveyance,  binding 
himself  to  make  good  all  the  contracts  of  their  ancestor ;  but  yet 
the  said  Green  Clay  refuses  to  convey  to  your  orator,  William 
Chiles." 

And  Newland  and  wife  answer  to  the  bill  in  the  present  case, 
*^  that  Celia  is  a  daughter  of  Hoy,  and  that  if  ever  they  had  an 
interest  in  the  land  mentioned  in  the  said  bills,  and  now  in  con- 
test herein,  that  they  have  long  since  transferred  their  interest 
therein  by  a  writing  amounting  to  a  quit  claim,  to  Green  Clay  ; 
but  they  never  conveyed  the  title,  by  deed,  to  him  or  any  one 
else." 

The  answer  of  Newland  and  wife  cannot  be  read  in  evidence 
against  Chiles,  a  co-defendant.  If  this  answer,  in  every  respect, 
were  in  accordance  with  the  most  technical  forms,  it  could  not 
aid  a  defective  averment  in  the  answer  of  Chiles  ;  nor  can  its 
defects,  in  any  respect,  have  an  unfavorable  bearing  on  that  an- 
swer. It  must  rest  upon  its  own  language,  equally  unafl*ected 
voT,.  X. — 2  r 
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by  the  answer  oi  Newland  and  wife,  and  the  original  bill  filed  bjr. 
Chiles  in  the  Bourbon  circuit  court. 

As  it  regards  the  sufficiency  of  the  answer  of  Chiles  to  pro^ 
tect  himself  under  the  title  of  Clay,  who  is  alleged  to  be  an  in- 
nocent purchaser  for  a  valuable  consideration,  and  without  no- 
tice ;  it  may  be  remarked,  that  no  exceptions  were  taken  to  the 
answer ;  but  a  general  replication  was  filed,  or  considered  as  filed. 

In  the  case  of  Harris  v.  Ingleden,  3  Pier  Williams  95,  it  is 
said  that,  ^^  notice  and  fraud  must  also  be  denied  generally,  by 
way  of  averment  in  the  plea,  otherwise  the  fact  of  notice  or  of 
fraud  will  not  be  in  issue.  That,  where  a  defendant,  in  his  plea 
of  a  purchase  for  a  valuable  consideration,  omits  to  deny  notice, 
if  the  plaintiff  replies  to  it^  all  the  defendant  has  to  do  is  to  prove 
his  purchase ;  and  it  is  not  material  if  the  plaintiff  proves  notice; 
for  it  was  the  plaintiff^s  own  fault  that  he  did  not  set  down  the 
plea  to  be  argued,  in  which  case  it  would  have  been  overruled." 

But,  independent  of  this  consideration,  what  will  constitute  a 
good  plea,  by  Chiles,  to  protect  this  purchase  under  Clay  ? 

It  must  appear  that  the  persons  who  made  the  conveyance  to 
Green  Clay,  were  seised  of  the  land ;  that  they  conveyed  by 
deed  to  him,  and  for  a  valuable  consideration,  which  was  pkid 
and  the  deed  executed,  before  notice  of  the  complainant's  equi- 
ty. Mit.  Pleadings  275 ;  Hinde  180  ;  3  P.  Williams  281  ;  1  Vem. 
179. 

Are  not  these  facts  found  substantially  in  the  answer  of  Chiles  r 
It  sufficiently  appears  that  Newland  and  wife  were  seised ;  for 
they  are  stated  to  be  the  heirs  of  Hoy,  in  part,  to  whom  the  land 
descended,  or  was  devised*  And  Chiles  avers  that  ^^  Clay  was 
an  innocent  purchaser,  for  a  valuable  consideration,  without  no- 
tice, until  his  purchase  was  complete."  His  purchase  could  not  be 
complete  in  the  sense  here  expressed,  until  the  consideration 
was  paid,  and  the  deed  executed.  If  this  be  the  clear  meaning 
of  the  allegation,  it  must  be  held  sufficient.  But  the  averments 
in  the  answer  of  Green  Clay,  are  made  a  part  of  the  answer  of 
Chiles. 

It  must  be  admitted  that  this  answer  of  Clay  is  loosely  drawn, 
and  without  much  regard  to  the  forms  of  pleading.  But,  although 
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Clay  speaks  o(  his  contract  with  Newland  and  wife,  it  is  clear 
that  he  refers  to  a  deed  of  conveyance,  as  he  states  it  has  been 
recorded  ;  and,  to  use  his  language,  it  will  speak  for  itself.  And 
he  avers  that  his  purchase  from  Newland  and  wife  was  bona  fide 
for  a  valuable  consideration,  and  without  notice. 

Now  when  these  allegations  are  incorporated  with  those  con« 
tained  in  the  answer  of  Chiles ;  and  the  fact,  that  there  was  no 
exception  to  the  answer,  are  considered ;  I  am  inclined  to  think 
that  the  allegations  should  be  considered  sufficient  to  protect  the 
title  asserted.  The  amount  of  the  consideration  paid  is  not  spe- 
cifically stated,  but  the  averment  is  general :  that  a  valuable  con- 
sideration was  paid,  and  that  before  notice. 

It  must  be  admitted  that  the  allegations  in  the  answer  of  Chiles, 
in  relation  to  this  purchase,  are  not  made  with  technical  preci- 
sion ;  and  if  exceptions  had  been  taken  to  this  part  of  the  answer, 
they  might  have  been  sustained.  But  the  complainants  having 
failed  to  except,  ought  not  now  to  insist,  and  indeed  cannot,  on 
the  same  degree  of  strictness  as  to  form,  as  if  they  had  done  so. 
If  this  were  admitted,  the  defendant  would  be  taken  by  surprise, 
and  the  ends  of  justice  might  be  defeated.  To  guard  against  this, 
the  forms  of  pleading  require  exceptions  to  be  taken  to  matters 
set  up  in  the  defendant's  answer  in  bar  of  the  plaintiff's  right. 
If  exceptions  be  waived,  and  an  issue  taken  on  the  answer,  the 
complainants  cannot  object  to  the  matter  in  bar,  on  the  ground 
of  the  insufficiency  of  the  plea  or  answer.  If  Clay  was  a  pur- 
chaser without  notice.  Chiles  may  shelter  himself  under  a  deed 
from  Clay.  The  estate  having  been  innocently  and  fairly  ac- 
quired, and  for  a  valuable  consideration,  can  be  conveyed  to  a 
person  with  notice.  1  Atk.  571,  2  Atk.  139,  242;  2  £q.  Cas. 
685,  IS  Yes.  120,  Pre.  in  Cha.  51.  That  a  decree  was  loosely 
entered  against  Clay  in  the  Bourbon  court  is  of  no  importance. 
as  that  decree  has  been  annulled.  If  the  objection  as  to  the  suf- 
ficiency of  the  answer  of  Chiles,  under  the  circumstances,  can- 
not now  be  insiated  on  by  the  complainants ;  it  becomes  important 
to  examine  the  deed  from  Newland  and  wife  to  Green  Clay>|  and 
to  determine  the  effect  of  that  conveyance. 

I  will  transcribe  the  operative  words  of  the  deed.     '^  This  in- 
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denture,  made  this  2Sd  d^y  of  May,  in  the  year  1814,  between 
John  Newland  and  Celia  his  wife,  of  the  county  of  Madison,  and 
state  of  Kentucky,  of  the  one  part;  and  Green  Clay,  of  the  same 
county  and  state  af6resaid,  of  the  other  part,  witnesseth :  that  the 
said  John  Newland  and  Celia  his  wife,  for  and  in  consideration 
of  the  sum  of  one  hundred  dollars,  to  them  in  hand  paid,  the  re- 
ceipt whereof,  &c.;  have  granted,  bargained,  and  sold  ;  and  do, 
by  these  presents,  grant,  bargain,  sell,  and  convey  to  the  said 
Green  Clay,  his  heirs  and  assigns  forever,  all  the  right,  title, 
claim,  and  interest  which  they,  the  said  John  Newland  and  Ce- 
lia his  wife  have  in  and  to  the  real  and  personal  estate  of  Wil- 
liam Hoy,  deceased  ;  and  all  debts,  dues,  and  demands,  rents  and 
profits,  either  in  law  or  equity,  to  which  they  are  or  shall  be 
entitled,  as  one  of  the  heirs  and  legatees  of  the  said  Wiiliam 
Hoy,  deceased ;  she,  the  said  Celia  Newland,  wife  of  the  said 
John  Newland,  late  Celia  Hoy,  being  one  of  the  children  and 
legatees  of  the  said  William  Hoy,  deceased."  To  this,  covenants 
of  special  warranty  are  added,  and  also  of  further  assurances,  &c. 

Can  any  doubt  exist  that  this  deed  .conveys  to  Green  Clay 
what  it  purported  to  convey  to  hira,  all  the  right  and  title,  &c. 
of  the  grantors  to  the  real  estate  of  William  Hoy,  deceased.  Ce- 
lia Newland,  under  the  will  of  her  father,  received  a  certain 
interest  in  her  father^s  real  estate,  and  this  interest  she  convey- 
ed by  the  above  deed. 

It  is  true  that  Newiapd  and  wife,  under  the  will  of  William 
Hoy,  could  receive  nothing  more  than  the  legal  title,  their  an- 
cestor having,  in  his  life-time,  sold  and  conveyed  the  equitable 
title.  But,  having  the  legal  estate,  does  any  one  doubt  that  tbey 
could  convey,  and  did  convey  to  Green  Clay,  a  clear  title  to  tbe 
land,  if  he  was  a  bona  fide  purchaser,  without  notice,  and  for  a 
valuable  consideration. 

That  Clay  was  a  purchaser  of  this  description  is  averred,  and 
there  are  no  facts  in  the  case  which  disprove  the  averment ;  and, 
in  all  such  cases,  the  proof  of  notice  or  fraud  rests  with  him  at 
whose  mstance  the  title  is  impeached. 

The  deed  of  Newland  and  wife  describes  with  sufficient  cer- 
tainty the  interest  conveyed.     It  was  the  interest  which  Celia 
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Newland  received  under  the  will  of  her  father.  Thi|  convey* 
tnee,  containing  all  the  operative  words  necessary  to  c  3nvey  an 
estate  in  fee,  and  also  describing  with  the  requisite  certainty  the 
interest  conveyed,  must  be  considered  as  an  operative  and  valid 
conveyance  in  the  bands  of  Clay;  who,  as  before  stated,  was  a 
purchaser  without  notice,  and  for  a  valuable  consideration.  I 
think,  therefore,  that  Chiles,  without  reference  to  his  knowledge 
of  the  fects  or  his  conduct,  should  be  considered  as  holding  this 
interest  against  the  equity  asserted  by  the  complainants. 

The  counsel  for  the  complainants  insisted,  that,  under  the  de- 
cree of  the  Bourbon  circuit  court.  Chiles  was  invested  with  the 
legal  estate  in  the  land  ;  and  that  the  legal  title,  under  the  deed 
of  the  commissioner,  still  remains  in  him,  notwithstanding  the 
reversal  of  the  decree  by  the  court  of  appeals. 

The  decree  of  reversal,  by  the  court  of  appeals,  does  not  re** 
quire  this  deed  to  be  cancelled ;  nor,  in  my  opinion,  was  it  neces- 
sary to  annul  it.  The  deed  of  the  commissioner  is  inseparably 
connected  with  the  decree ;  indeed,  it  is  a  part  of  the  decree ;  and 
must  have  the  same  effect  as  if  the  statute  of  the  state  had  pro- 
vided that  a  decree  should  operate  as  a  conveyance. 

In  this  respect  the  deed  is  different  from  a  deed  executed  by 
a  sheriff  on  a  sale  on  execution,  or  perhaps  a  sale  under  a  decree 
in  chancery.  A  reversal  of  the  judgment  does  not  invalidate  the 
sheriff's  deed ;  but  a  reversal  of  the  decree  must  destroy  the  ef- 
fect of  the  commissioner's  deed ;  as  in  no  sense  can  he  be  con- 
sidered as  the  agent  of  the  party,  but  Sis  an  officer  of  the  court, 
and  as  acting  strictly  under  its  authority.  He  does  not,  as  a  pur- 
chaser under  an  execution,  pay  money  on  the  faith  of  the  sale. 
The  title  passes  by  this  deed  ;  but  if  the  decree,  whidh  is  the  au- 
thority of  the  commissioner,  be  reversed,  the  deed  must  fall 
with  it.. 

Thtft  this  is  the  view  taken  of  the  commissioner's  deed  in 
Kentucky,  is  shown  by  the  proceedings  in  all  caser  of  reversal. 
The  decree  of  Chiles  was  reversed,  and  the  case  was  sent  down 
to  the  Bourbon  chancery  court,  with  instructions  to  amend  the 
bill,  and  to  have  further. proceedings.    And  I  presume  the  caus^ 
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is  still  pending  in  that  court,  and  Chiles  is  praying  for  a  title  for 
the  lands  embraced  by  the  commissioner's  deed. 

In  the  case  of  Watts  et  al.  v.  Waddle  et  al.  6  Peters  400,  the 
court  say  ^^  the  deed  executed  by  the  commissioner  in  this  case, 
must  be  considered  as  forming  a  part  of  the  proceedings  in  the 
court  of  chancery ;  and  no  greater  effecf  can  ^e  given  to  it,  than 
if  the  decree  itself,  by  statute,  was  made  to  operate  as  a  convey- 
ance in  Kentucky,  as  it  does  in  Ohio." 

The  right  set  up  by  the  present  occupants  of  the  land,  against 
that  which  is  asserted  by  the  complainants,  is  the  next  point  for 
consideration.  I  shall  examine  this  point  with  some  minuteness, 
as  I  canhot  assent  to  the  decision  made  by  my  brother  judges. 

Smeltzer,  it  is  proved,  took  possession  of  the  four  hundred 
acres  he  purchased  from  South  .in  1791  ;  and  he,  or  those  claim- 
ing under  him,  have  been  in  tfie  possession  ever  since.  And  it 
is  proved  that  Smith  took  possession  of  his  purchase  of  two  hun- 
dred acres  in  179&,  and  the  additional  purchase  of  fifty  acres 
shortly  afterwards ;  and  he,  or  those  claiming  under  him,  have 
held  possession  to  this  tjme..  The  first  question  that  arises  in 
this,  and  all  similar  inquiries  is-,  Whether  the  possession  of  the 
occupants  was  adverse  to  the  title  asserted  by  the  complainants. 

If  the  title  of  the  tenitnfs  vas  not  adverse,  the  statute  of  limita- 
tions cannot  operate  ,  nor  can  we,  by  analogy,  apply  the  princi- 
ples of  the  statute  in  the  case. 

The  title  set  up  by  these  defendants  is  under  South,  who 
claimed  under  an  assigtiment  of  Searcy's  bond  by  George~Boone, 
as  the  attorney- of  -Thomas  Boone^  the  ancestor  of  the  com- 
plainants. This  assignment  hj  George  Boone  was  not  author- 
ized by  the  power  of  attorney  under  which  he  acted.  That 
power  authorized  George  Boope  ^^  to  ask,  demand,  sue  for,  and 
recover,  of  and  fronr  William  Hoy,  a  deed  or  other  lawful  con- 
veyance, vaKi  in  hwj"  for  the.  land ;  but  he  had  no  power  to  siell 
or  convey  the  tide.  This  act  was  void,  as  to  Thomas  Boone. 
In  no  respect  toQld  it  prejudice  his  right;  for  South,  taking  the 
assignment,  was  bound  to  look  to  the  authority  under  which  it 
waspade. 

In  the  case  of  Hawkins,  Witton  et  al.  v.  Page'?  heirs,  4  Bibb 
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138,  the  court  of  appeals  say,  ^*  the  only  plausible  objection  that 
can  be  raised  to  these  conclusions  is,  that  the  possession  of 
twenty  years,  and  upwards,. would  give  a  legal  estate  to  the  pos- 
sessor under  the  equity,  notwithstanding  the  legal  title  remained 
ID  another.  This  doctrine  cannot  be  maintained.  So  long  as 
the  holder  of  the  equity  looked  to  the  legal  title-holder  for  the 
legal  estate,  he  must  be  considered  as  holding  under  him ;  and 
the  length  of  possession  enures  to  the  benefit  of  the  legal  estate, 
as  against  adverse  claimants,  but  did  not  give  the  legal  estate  to 
the  equitable  possessor ;  as  between  these  two,  the  legal  title- 
holder  and  the  equitable  possessor,  and  by  continuing  under 
these  circumstances,  lapse  of  time  could  be  no  bar,  and  could 
not  transfer  the  right  of  entry  to  the  possessor.'^  And  in  the 
case  of  Gay  v.  Maffitt,  2  Bibb  607,  the  court  say,  ^^  where  one 
claims  under  or  through  the  other,  there  shall  be  no  adverse 
possession  in  such  case,  sufficient  to  give  a  title.''  And  again, 
in  the  same  case,  page  508,  ^^  if,  therefore,  we  consider  the  ap- 
pellant as  having  no  other  title  than  that,  derived  from  posses- 
sion, and  that  his  possession  has  been  changed  from  an  adverse, 
hostile,  into  a  friendly,  possession,  it  follows,  that  the  statute  of 
limitation  does  not  appl;'  to  his  case."  And  in  5  Littell  318,  it 
is  laid  down,  that  ^'  a  holding  of  land  under  a  bond  from  the  pa- 
tentee, cannot  be  considered  as  adverse  thereto."  Other  de- 
cisions in  Kentucky,  to  the  same  import,  might  be  cited,  but  it 
is  unnecessary.  That  the  rule  established  in  Kentucky  must 
govern  the  question  under  consideration,  is  admitted ;  although 
such  rule  be  different  from  the  general  law  on  the  subject. 

It  is,  then,  well  settled  in  Kentucky,  that  a  purchaser  who  en- 
ters under  a  contract,  looking  to  the  person  in  whom  the  fee  is 
vested  for  the  perfection  of  his  title,  does  not  hold  adversely  to 
the  legal  title. 

Th6  legal  title  to  the  land  in  controversy  was  in  the  heirs  of 
Hoy;  of  course  the  possession  or  title  of  the  tenants  could  not 
be  adverse  to  them.  And  is  it  not  equally  clear  that,  -as  the 
tenants  set  up  a  title  under  an  assignment  of  Thomas  Booih),  and 
claim  through  him,  their  title  is  not  adverse  tp  his  -,  and  conse- 
quently, their  possession  is  not  adverse.  Their  title,  as  asserted, 
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can  be  of  no  validity  unless  the  equity  of  Thomas  Boone,  from 
Hoy,  shall  be  established.  They  claim  under  and  through 
Thomas  Boone,  and  not  in  hostility  to  him.  Their  possession, 
therefore,  so  f^r  as  it  rests  upon  a  claim  of  title,  is  in  no  sense 
hostile  to  the  legal  interests  of  Hoy's  heirs,  nor  the  equitable 
interests  of  the  heirs  of  Thomas  Boone. 

Under  such  circumstances,  no  length  of  time  would  enable 
the  tenants,  as  against  Hoy^s  heirs,  to  set  up  the  statute  of  limita- 
tion. So  fully  is  this  rule  established  in  Kentucky,  that  when 
Chiles  prosecuted  an  action  of  ejectment  in  the  name  of  Hoj's 
heirs,  in  the  Bourbon  circuit  court,  against  the  tenants,  they  did 
not  rely  on  the  statute. 

I  do  not  insist  that  the  parties  in  this  case  are  so  situated  that 
lapse  of  time  can  have  no  effect  upon  their  rights ;  but  it  is  clear 
that,  on  the  part  of  the  tenants,  the  statute  of  limitations  cannot 
be  set  up  as  a  bar  in  an  action  at  law  ;  and  by  consequence,  it 
cannot  be  applied,  by  analogy,  as  a  bar  in  equity.  The  rule  of 
the  statute,  in  chatncery,  is  adopted  on  the  ground  that  equity  fol- 
lows the  laAV ;  and  where  the  law  fails,  the  rule  in  equity  must 
also  fail. 

A  court  of  chancery  is  said  to  act  on  its  own  rules,  in  re- 
gard to  stale  demands,  and  independent  of  the  statute.  It  will 
refuse  to  give  relief  where  a  party  has  long  slept  upon  bis 
rights ;  and  where  the  possession  of  the  property  claimed  has 
been  held  in  good  faith,  without  disturbance,  and  has  greatly  in- 
creased in  value.  But  in  such  a  case,  the  court  will  give  due 
weight  to  all  the  circumstances  connected  with  the  claim  of  title 
or  possession,  and  the  effect  of  the  lapse  of  time  may  be  obvi- 
ated, by  a  great  variety  of  facts  and  circumstances ;  which,  how- 
ever, would  be  unavailable  to  the  complainants,  where  the 
statute  would  bar. 

I  will  now  examine  the  equity  of  the  tenants  in  regard  to  the 
lapse  of  time. 

It  wiil  be  observed,  that  they  set  up  a  purchase  under  John 
South,  the  executor  at  William  Hoy,  in  1791,  when  South  had 
no  pretence  or  color  of  title  to  the  land,  except  as  having  mar- 
ried one  of  the  legatees  of  Hoy ;  and  through  her  he  could  claim 
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Only  a  naked  legal  title,  the  equity  having  been  transferred  by 
Hoy  in  bis  lifetime. 

And  afterwards,  in  1792,  when  South  obtained  the  assignment 
of  Searcy's  bond,  by  George  Boone,  as  the  attorney  of  Thomas 
Boone,  the  assignment  was  inoperative  for  want  of  power  in  the 
attorney.  This  assignment,  upon  its  face,  would  direct  every 
person  who  claimed  any  interest  under  it,  to  the  authority  by 
which  George  Boone  acted. 

Had  Smeltzer  and  Smith,  the  first  purchasers,  notice  of  this 
defect  in  the  assignment  to  South  ? 

In  his  deposition,  Nicholas  Smith  says  ^^  that  he  bought  a  bond 
of  John  South,  in  1798,  for  two  hundred  acres  of  land,  out  of  the 
tract  in  controversy ;  and  that,  shortly  after,  he  purchased  from 
South  the  residue  of  the  tract,  supposed  to  be  sixty  or  seventy 
acres,  after  satisfying  Smeltzer's  purchase  of  four  hundred  acres. 
And,  at  the  same  time,  he  lent  South  three  hundred  dollars, 
which  sum  was  to  go  as  payment  for  the  land ;  aiid  if  that  sum 
overrun,  he  was  to  pay  back,  and  if  it  fell  short,  the  witness  was 
to  pay  the  balance.  He  took  possession  of  the  land,  and 
has  ever  since  held  it,  under  this  purchase ;  but  he  afterwards 
found  out  that  South  had  no  right  to  sell  the  land,  and  brought 
suit  against  him,  and  recovered  back  the  three  hundred  dollars." 

The  time  that  Smith  ascertained  that  South  had  no  right  to 
sell  the  land  does  not  appear ;  but  the  facts  stated  authorize  the 
inference  that  this  knowledge  was  acquired  by  Smith  not  long 
subsequent  to  the  purchase.  Some  time  before  1809,  it  appears 
South  was  very  much  embarrassed,  and  in  that  year  was  confined 
as  a  lunatic.  The  suit  of  Smith  must  have  been  brought  before 
South's  extreme  embarrassment,  as  the  money  was  recovered 
from  him,  and  in  all  probability  the  money  was  repaid  to  Smith 
within  five  or,  at  most,  six  years  of  his  purchase. 

Barbara  Smeltzer,  the  wife  of  Peter  Smeltzer,  who  purchased 
the  four  hundred  acre  tract,  states  in  her  deposition,  that  her 
husband  made  the  purchase  of  South,  &c.,  who  claimed  the  same 
under  the  bond  from  Reuben  Searcy  to  William  Hoy,  and  as- 
signed by  Hoy  to  George  Boone ;  that,  at  the  time  they  first  "Set- 
tled, John  South  represented  to  her  husband  that  he  had  traded 
VOL.  X. — 2  o 
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tor  the  said  bond,  but  that  thej  afterwards  found  out  he  had  not 
got  the  bond,  but  soon  afterwards  he  obtained  it  from  George 
Boone 

John  Walton,  a  witness,  states  that  he  acted  as  one  of  the  com- 
missioners to  divide  the  land,  agreeably.to  the  will  of  Peter 
Smeltzer,  deceased,  about  the  year  1805  or  1806 ;  and  that  there 
was  conversation  at  that  time,  among  the  heirs  of  Smeltzer,  about 
South  and  Hoy's  bond,"  &c. 

Joseph  Steele,  a  witness,  states  that  he  was  informed  by 
George  Boone,  that  Smeltzer  bad  notice,  before  he  purchased  the 
land  from  South,  that  it  belonged  to  Thomas  Boone.  This 
statement  seems  not  to  have  been  objected  to  in  the  circuit 
court. 

James  Robinson,  a  witness,  being  present  when  the  deposi- 
tion of  Barbara  Smeltzer  was  taken,  was  astonished  to  find  that 
a  person  of  her  age  should  describe  so  accurately  Searcy's  bond 
to  Hoy,  as  to  its  date,  the  land  called  for,  &c. 

Benjamin  Mills,  an  attorney  at  law,'  who  was  8W(»*n  as  a  wit- 
ness, states,  in  182&,  that  many  years  before,  Peter  Smith,  and 
either  John  or  Jacob  Smeltzer,  and  perhaps  Nicholas  Smith,  ap- 
plied to  him  to  bring  suit  for  the  legal  title  of  the  land,  and 
especially  for  that  part  described  in  the  bond  signed  by  South, 
Carr,  and  Glover ;  but  on  examining  the  title,  although  the  witness 
declines  making  some  statements  on  account  of  professional  con- 
fidence, yet  he  says,  substantially,  he  considered  the  title  wholly 
defective,  under  the  assignment  of  South ;  and,  for  that  reason, 
declined  bringing  suit.  As  the  witness  left  the  bar  for  the 
bench,  in  1818,  and  as  he  speaks  of  the  bond  of  South^  Carr, 
and.  Glover,  which  was  given  up  in  1817  to  Chiles ;  this  conver- 
sation must  have  been  prior  to  that  time,  and,  probably,  was 
several  years  before  it. 

Bui  in  1817,  Sihith,  and  the  heirs  of  Smeltzer,  surrendered  to 
Chiles  the  bonds  they  held  on  South  for  the  land,  and  bought 
the  land  of  Chiles,  agreeing  to  pay  him  fop^  it  ten  dollars  per 
acre. 

Chiles  having  possession  of  the  bonds  of  South,  who  was  then 
deceased^  rescinded  the  contract  with  his  executor,  gave  up 
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South's  bonds  for  the  land,  and  received  from  the  executor 
Searcy's  bond,  after  the  erasure  of  the  assignment  by  George 
Boone,  as  the  attorney  of  Thomas,  to  South. 

Judge  Mills,  while  at  the  bar,  brought  an  action  of  ejectment 
in  the  name  of  Hoy's  heirs^  to  recover  possession  of  this  land ; 
but  it  was  dismissed  for  want  of  prosecution.  Afterwards,  in  the 
year  1817,  he  brought  a  second  ejectment,  which  was  served  on 
the  tenants ;  against  whom  a  final  judgment  was  obtained  by  the 
verdict  of  a  jury,  defence  being  made  in  1818. 

To  open  a  judgment  by  default  in  this  cause,  Nicholas  Smith 
and  Jacoh  Smeltzer  swore,  that  ^^  they  had  no  expectation  that 
William  Chiles  would  have  jirosecuted  the  suit  to  judgment  against 
them,  as  they  had  purchased  from  him  the  title  of  Hoy's  heirs 
for  the  sum  of  six  thousand  dollars,  nine  hundred  dollars  of  which 
sum  they  had  paid  to  him,  and  that  the  balance  was  not  then  due. 
They  stated  they  held  Chiles's  bond  to  convey  to  them  Hoy's 
title,  and  that,  when  the  compromise  was  made,  the  suit  was  not 
to  be  prosecuted,  &c. 

In  1820  or  1821,  George  W.  Baylor  purchased  the  interest  of 
Peter  Smeltzer's  devisees  in  the  tract  of  land  in  controversy  ; 
and  on  the  25th  of  August  1821,  received  a  conveyance  for  one 
third  of  the  tract  from  Anna  Maria  Smeltzer  and  her  husband. 
The  consideration  named  in  the  deed  is  nine  hundred  dollars, 
and  the  grantors  only  convey  their  right,  title,  and  interest,  and 
warrant  against  themselves  and  all  persons  claiming  under  them. 
And  for  the  residue  of  the  tract,  Baylor  holds  the  bonds  of  John 
and  Jacob  Smeltzer ;  but  what  consideration  was  paid  or  contract- 
ed to  be  paid  does  not  appear.  George  W.  Baylor  having  died 
shortly  after  the  commencement  of  this  suit,  it  has  been  carried 
on  against  his  heirs  who  are  made  parties.  The  heirs  of  Cum* 
mings,  whX)  are  defendants,  seem  not  to  be  entitled  to  any  part 
of  this  land.  It  then  appears  that  the  heirs  and  assignees  of 
Nicholas  Smith,  and  the  heirs  of  Baylor,  are  the  tenants,  and  tho 
only  persons  who  rely  upon  the  lapse  of  time  and  the  length  of 
possession  to  protect  them  in  this  case. 

James  Hutchins,  a  witness,  swears  that  George  W.  Baylor 
took  possession  of  the  land  in  dispute  some  time  in  April,  1823. 
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That  he  does  not  remember  whether  he  heard  Baylor  aaj  any 
thing,  particularly  about  Boone's  claim,  before  he  moved  to  the 
land.  But,  the  witness  states,  after  Boone  Engles*  return  fcom 
Pennsylvania,  in  1822,  he  heard  him  tell  Baylor  that  he  was  aa« 
thorized  to  investigate  Boone's  claim,  and  that  he  would  have 
the  land. 

And  William  Burr,  a  witness,  says  :  ^^  before  Engles  went  to 
Pennsylvania,  he  heard  him  and  Baylor  have  some  conversation 
about  the  claim  of  Thomas  Boone  to  the  land  now  in  contest. 
The  deponent  has  not  a  distinct  recollection  of  what  was  said, 
but  is  under  the  impression  Baylor  spoke  of  an  intention  to  pur« 
chase  Smeltzer's  land,  and  that  Engles  advised  him  not  to  do  it, 
because  the  land  belonged  to  Thomas  Boone.  He  also  thinks 
that  Baylor  and  Engles  had  some  conversation  about  forming  a 
partnership  in  the  investigation  of  Boone's  claim."  ^^  He  says, 
after  Engles'  return  from  Pennsylvania,  and  before  Baylor  had 
removed  to  the  land,  Engles  and  he  had  different  conversations 
respecting  Boone's  title." 

These  are  the  leading  facts  on  which  the  heirs  of  Baylor  and 
Smith  claim  protection  of  a  court  of  chancery  from  the  lapse  of 
time,  and  the  equitable  circumstances  of  the  case. 

In  the  first  place,  they  claim  under  the  same  title  as  the  com- 
plainants, and  not  in  hostility  to  it. 

South  had  no  right  under  the  assignment  of  George  Boone ;  and 
there  is  no  evidence  that  the  purchase  money  was  paid  by  Smelt* 
^er  or  his  heirs  to  South  ;  and  the  amount  paid  by  Nicholas  Smith 
was  sued  for  and  recovered  from  South,  after  it  was  known  that 
he  had  no  title  to  the  land.  And  this  must  have  been  within  a 
very  few  years  after  the  purchase  of  Smith,  not  exceeding  ten 
years,  and  perhaps  less  than  five. 

That  Smeltzer  had  notice  of  the  want  of  title  in  South,  is  cer- 
tain, from  the  depositions  of  his  widow  Barbara  Smeltzer,  and 
Joseph  Steele.  She  states  that,  when  South  sold  to  them  the 
land  he  had  not  the  bond  of  Searcy,  but  that  he  afterwards  ob- 
tained it.  With  accuracy  she  detailed  the  substance  of  the  bond, 
its  date,  and  the  assignrhents.  Smeltzer,  therefore,'as  she  states, 
was  well  acquainted  with  the  fraud  of  South,  in  selling  the  land 
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before  he  bad  a  title,  and  this  should  have  put  Smeltzer  on  his 
guard.  He  was,  no  doubt,  as  well  acquainted  with  Searcy's  bond 
as  his  wife,  and  the  assignment  of  George  Boone  was  evidence 
upon  its  face,  that  unless  he  acted  under  a  power  from  Thomas 
Boone,  the  assignment  was  void. 

An  action  of  ejectment  was  commenced,  in  the  name  of  Hoy's 
heirs,  to  recover  possession  of  the  land,  which  was  afterwards 
discontinued.  And  afterwards,  in  1817,  when  Chiles,  under  his 
purchase  of  Hezekiah  Boone,  and  having  the  sanction  of  George 
Boone,  the  attorney  of  Thomas  Boone,  to  investigate  the  title, 
the  tenants  surrendered  the  bonds  they  had  on  South,  although 
security  was  given  in  the  one  held  by  Smeltzer'^  heirs  to  Chiles, 
who  cancelled  the  contract  with  South,  and  sold  the  land  to  the 
tenants.  It  is  true,  this  contract  of  Chiles  is  represented  to  have, 
been  obtained  by  fraud  ;  but  ^he  payment  made  under  it,  and  the 
use  made  of  it  to  set  aside  a  judgment  by  default  in  the  eject- 
ment suit,  show  that  they  had  wholly  abandoned  the  claim  of 
title  under  South. 

And,  as  it  regards  Baylor's  heirs,  they  were  in  possession  only 
one  or  two  years  before  the  commencement  of  this  suit ;  and  their 
ancestor  purchased  nothing  more  than  the  right  of  Anna  Maria 
Smeltzer,  one  of  the  legatees  of  Peter  Smeltzer,  with  only  a 
special  warranty,  and  of  John  and  Jacob  Smeltzer,  the  other 
legatees  of  the  land  in  dispute ;  and  the  inference  is  authorized, 
that  the  same  interest,  and  no  more,  was  to  be  conveyed  under 
the  title  bonds,  and  this  with  a  full  knowledge  of  the  complain- 
ant's equity,  and  of  the  total  defect  of  title  in  the  legatees.  Can 
a  right  thus  acquired  and  asserted  be  protected  by  lapse  of  time  ? 
Does  it  come  within  that  salutary  rule,  which  has  )een  adopted  to 
preserve  the  peace  of  society,  and  protect  rights  long  acquired 
and  enjoyed  without  interruption,  against  stale  demands  ?  Did  not 
Baylor  purchase  the  interests  of  Smeltzer's  legatees  on  specula- 
tion i  Knowing  the  title  of  the  legatees  to  be  defective,  or  rather 
to  have  no  foundation  on  which  it  could  be  sustained,  did  he  not 
purchase  it ;  and,  under  such  circumstances,  how  can  the  lapse  of 
time  aid  him  ?  If  this  principle  might  have  been  invoked  by 
Smeltzei's  legatees,  is  the  same  right  transferred  to  Baylor,  who 
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purchases  the  interest  of  this  legatees,  without  a  general  warran- 
ty, and  for  a  valuable  consideration  ?  This  appears  to  me  o  ba^e 
been  a  purchase  that  does  not  draw  after  it  the  equitable  consid^ 
erelions  which  were  connected  with  the  title  of  Smeltzer^s  lega- 
tees ;  and  if  it  did,  I  am  not  prepared,  under  the  circumstances, 
to  say  that  it  is  entitled  to  the  protection  of  a  court  of  chancery. 

It  appears  to  me  that  the  purchase  was  made  with  more  refer** 
ence  to  the  value  of  the  improvements  than  the  title  of  the  ten- 
ants ;  and  under  the  expectation  that,  if  the  land  should  be  lost, 
compensation  for  the  improvements  would  reimburse  the  pur* 
chase  money*. 

And  as  it  regards  the  title  of  those  who  claim  under  Nicholas 
Smith,  it  seems  not  to  require  a  much  mofe  favorable  consider- 
ation. The  money  proved  to  have  been  paid  by  Smith,  on  the 
purchase  from  South,  was  recovered  back  again ;  and  the  heirs 
abandoned  the  claim  under  South,  and  purchased  from  Chiles. 
He  purchased  fifty  acres  of  Jones,  which  is  covered  by  Flournoy 's 
patent ;  and  he  is  protected,  under  the  statute  of  limitations,  to 
this  extent. 

I  have  looked  through  the  cases  decided  in  this  country  and 
in  England,  and  I  can  find  no  instance  where  lapse  of  time,  un- 
der circumstances  analogous  to  those  which  belong  to  this  case, 
has  been  held  sufficient  to  protect  the  possession  against  a  clear 
equitable  title. 

The  presumptions  in  favor  of  the  tenants,  which  might  arise 
from  lapse  of  time,  are  repelled  by  the  facts  and  circumstances 
of  the  case.  These  must  always  be  regarded  as  controlling  mere 
lapse  of  time ;  and  they  are  such,  in  this  case,  as  to  convince  me 
that  to  protect  the  rights  set  up  by  the  tenants  would  sanction  a 
new  rule,  and  one  that  would  be  dangerous  to  bona  fide  claim- 
ants. I  am,  therefore,  of  the  opinion  that  time,  which  cures  many 
imperfectionsin  a  meritotious  title,  and  often  authorizes  the  pre- 
sumption of  title  where  none,  in  fact,  exists;  cannot  protect  the 
tenants  in  this  case. 

That  the  complainants  should  be  decreed  to  release  their  in- 
terest to  the  tenants,  under  the  contract  they  made  with  Chilei, 
is,  to  me,  a  most  extraordinary  result  of  the  controversy.   I  can- 
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DOt  give  my  sanction  to  the  principles  on  which  it  rests.  If  the 
decree  enforces  this  contract,  then  must  lapse  of  time  be  aban- 
doned ;  for  the  contract  bears  date  only  five  or  six  years  before 
this  suit  was  instituted :  and  on  what  principles  such  a  decree 
eaiv  be  made,  in  the  relation  which  the  parties  bear  to  each  other 
in  the  suit,  and  in  the  present  state  of  the  pleadings,  I  am  unable 
to  comprehend. 

This  contract  is  declared  by  the  tenants  to  bd  fraudulent ;  and 
they  have  refused,  by  their  whole  proceedings  in  this  suit,  to  be 
bound  by  it.  They  have  invoked  the  aid  of  a  court  of  chancery 
to  annul  and  set  aside  this  contract ;  and,  I  believe,  have  taken 
steps  to  recover  back  from  Chiles  the  money  they  had  paid  him 
on  it. 

But  this  contract  is  not  only  declared  by  the  tenants  to  be 
fraudulent  and  void :  the  complainants  also  denounce  it  as  fraud- 
ulent. It  finds  favor  in  the  eyes  of  no  one  but  Chiles.  And 
yet,  this  contract,  thus  treated  by  the  complainants  and  defend- 
ants, and  made  by  Chiles  without  a  color  of  right,  is  made  the 
basis  of  a  decree  of  this  court,  which  takes  from  the^  complain- 
ants, and  gives  to  the  defendants,  a  large  estate.  Chiles,  though 
the  fraudulent  instrument  in  making  this  contract,  is  not  per- 
mitted to  enjoy  any  advantages  under  it. 

If  the  complainants  had  adopted  this  .contract ;  if  they,  in  any 
manner,  had  sanctioned  the  contract,  by  treating  Chiles  as  their 
agent  in  selling  the  land ;  there  would  be  some  ground  to  decree 
a  specific  execution  of  it.  But  the  complainants  have  not  sanc- 
tioned the  conduct  of  Chiles  in  making  this  contract ;  and  so  far 
from  seeking  any  thing  under  it,  have  declared  il  to  be  fraud- 
ulent and  void :  and  yet,  in  despite  of  them,  it  is  made  the  rule 
by  which  their  rights  are  decided.  I  am  altogether  opposed  to 
the  decree  on  this  ground. 

As  the  decree  of  the  circuit  court  is  reversed,  it  cannot  be 
necessary  to  say  anf  thing  respecting  the  decree  which  was 
made  respecting  the  rents  and  profits.  It  will  be  foOnd,  how- 
ever, that  Hoy  had  eight  heirs ;  two  of  whom,  Faijny  Hoy  and 
Jones  Hoy,  were  defendants  in  the  suit ;  and  that  Chiles  had  re- 
ceived conveyances  from  two  of  the  heirs,  besides  Ncwland  and 
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Wife.  And  as  Chiles  was  decreed  to  convey  bis  interest,  and 
the  two  heirs  of  Hoy,  who  were  defendants,  wera  decreed  to 
convey,  also,  under  this  decree ;  the  complainants  became  vested 
with  four-eighths  of  the  land,  and  he  was  made  accountable  to 
pay  for  that  proportion  of  the  improvements,  and  in  the  same 
propoi  tion  was  held  entitled  to  the  rents. 

Elizabeth  South,  whose  deed  is  in  the  record,  is  not  a  party 
to  the  suit,  and  the  court  could  not  act  on  her  interest. 
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Samuel  Sp&ioo,  plaintiff  in  error  v.  Thc  Bank  of  Mount 

Pleasant. 

The  plaintiff  iu  error,  with  others,  executed  to  the  Bank  of  Mount  Pleasant,  a  «ealed 
obligation  for  the  payment  of  the  lum  of  2100  dollars,  at  the  expiration  of  tiiXj 
daja ;  and  in  the  instrument,  each  of  the  parties  to  it  acknowlpd^^d  himself  bound 
at  principal.  The  money  was  loaned  on  the  instrument  to  and  for  the  exclusiTO 
benefit-of  one  of  the  parties  to  it ;  and  after  the  time  of  payment  arrived,  the  bank 
^▼e  a  furtlier  credit  to  tiie  borrower}  receiving  fronl  him  the  discount  for  the  ez- 
tensioti  of  payment.  No  nolicp  was  given  to  the  other  paiti^s  of  this  fact.  TIm 
amount  loaned  not  having  been  repaid,  this  suit  was'  instituted  on  the  obligatio&'; 
and  the  defendant  pleaded  severul  pleas,  alleging  he  was  discharged  from  k\\  lia- 
bility under  the  obligation.  The  plaintiff  replied  that  each  of  the  obligors  having 
acknowledged  himself  as  principal  in  the  instrument,  all.  were  estopped  from  sel* 
ting  up  any  defence  in  opposition  thereto. 

By  the  Court  This  cu^e  is  to  be  governed  by  rules  applicable  to  proceedings  m 
courts  of  law }  and  upon  this  point  tlie  rule  seems  to  be  well  settled,  that  when 
principal  and  surety  are  bound  jointly  and  severely  on  a  bond,  although  there  is 
no  express  admission  on  tlie  face  of  the  instrument  that  all  are  principals ;  yet  the 

'  siiretj  cannot  aver  by  pleading,  that  he  is  surety  only. 

When  one  who  is  in  reality  only  surety,  is  willing  to  place  himself  in  the  situa» 
tion  of  principal,  by  expressly  declaring  upon  his  contract  tliat  he  binds  himself 
as  such ;  there  cannot  be  any  hardship  in  holding  him  to  the  character  in  which 
he  assumes  to  place  himself.  As  to  that  particular  contract,  he  undertakes  as  4 
partner  with  the  debtor;  and  has  no  more  right  U>  disclaim  the  character  of 
principal,  than  the  creditor  has  to  treat  him  as  principal,  if  he  had  set  out  in  the 
obligation  that  he  was  only  surety. 

In  this  case,  the  (act  of  the  defendant's  being  sikrety  is  hot  only  not  admitted,  but  it 
is  alleged  that  he  is  estopped  from  setting  it  up,  by  hib  own  admission  in  his  obli- 
gation that  he  is  principal.  And  we  are  not  aware  of  any  case  giving  counte- 
nance to  such  a  defence  at  law,  under  such  circumstances. 

It  is  an  established  rule  in  demurrers,  that  although  the  pleading  demurred  to  may 
be  defective,  the  court  will  give  judgment  against  the  party  whose  pleading  wa* 
first  defective  in  substance. 

It  is  the  settled  rule  of  law,  in  relation  to  burcties,  that  extending  to  sureties  further 
time  of  payment  will  discliorge  tlie  surety. 

IN  error  lo  the  circuit  coijtrl  of  the  United  Siuies  for  llie  district  of 
Oliio. 

The  defenduiil  iti  error  instil uied,  in  the  circuit  court,  an  action  oi 
debt  on  f  he  following  obhgation,  executed  by  the  plaintiff  in  error^ 
and  others.. 

"Know  all  men  by  these  presents,  we,  Peter  Yarnall  &  Co.j 
Bamucl  Sprigg,  liichard  Syinm?^  Alexander  Mitchell  and  Z.  Jacobs^ 
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as  principals,  are  jointly  and  severally  held  and  firmly  bound  to  the 
President,  Directors  and  Company  of  the  Bank  of  Mrant  Pleasant,  for 
the  use  of  the  said  Bank  of  Mount  Pleasant,  in  the  just  and  full  sum  of 
2100  dollars,  lawful  money  of  the  United  States ;  to  the  payment  of 
which  sum,  well  and  truly  to  bo  made  to  the  said  president,  directors 
and  company,  for  the  use  aforesaid,. within  sixty  days  from  the  date 
hereof,  we  jointly  and  severally  bind  ourselves,  our  heirs,  &c.  firmly 
by  these  presents.  Signed  with  our  hands,  and  sealed  with  our  seals 
this  20th  of  February,  A.  D.  1826. 

<<  Peter  Yarn  all  &  Co., .  [seal]. 

*' Samuel  Spriog,  [seal]. 

<' Richard  Stmms,  [seal]. 

*'  Alexander  Mitchell,  [seal]. 

"  Z.  Jacobs,  [seal]." 

)  To  the  declaration  on  this  obligation,  the  defendant  pleaded  the 

j  general  issuer  and  six  special  pleas.     The  questions  which  were  dis- 

\  cussed  and  decided  by  the  court,  were  presented  on  the  second  plea 

^  and  sixth. 

I  The  second  plea  was  as  follows : 

*  2.  And  for  further  plea'in  this  behalf,  by  leave  of  the  court  here 

I  for  that  purpose  first  had  and  obtained  according  to  the  form  of  the 

statute  in  such  case  made  and  provided,  the  said  Samuel,  by  his  said 
attorney,  comes  and  defends,  &c.,  and  says,  that  the  said  plaintifls 
jj  ought  not  to  have  or  maintain  their  action  aforesaid  against  him,  be- 

cause he  says  that  the  President,  Directors  and  Company  of  the  Bank 
of  Mount  Pleasant  constitute  an  incorporated  banking  company, 
located  at  Mount  Pleasant,  in  (he  county  of  Jefferson,  in  the  state 
of  Ohio,  doing  and  trojisacting  business  in  the  usual  manner  of  a 
bank;  and  that  the  said  2K)0  dollars),  mentioned  in  the  said  writing 
obligatory,  was  a  loan  made  by  the  plaintilTs  as  such  banking  com* 
pany,  in  the  ordin.«ry  way  of  making  such  loans  at  said  bank,  to  the 
said  Peter  Yojrnall  &  Co.,  and  for  their  accommodation ;  and  that  the 
said  writing  obligatory  was  given  to  said  bank  for  the  sole  and  only 
purpose  of  securing  the  payment  of  the  said  loan  at  the  expiration  of 
thirty  days  from  lue  date  thereof,  and  that  the  said  Samuel  Sprigg, 
as  also  the  said  Richard  Symms,  Alexander  Mitchell  and  Z.  Jac(A6» 
were  in  truth  and  in  fact  sec^uities  for  the  said  Peter  Yarnall  &  Co.| 
for  the  payment  of  the  said  loan  iti  sixty  days  as  aforesaid,  and  were 
so  received  and  treated  by  the  said  plaintiffs ;  and  that  the  said  Peter 
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Yarnall  k  Co.  received  for  their  own  exclusive  benefit  and  accom- 
modation the  entire  amount  of  the  said  2100  dollars,  and  were  so 
entered  and  charged  on  the  books  of  the  plaintiffs,  in  their  said  bank  ; 
and  the  defendant  further  avers,  that  a(  the  time  the  said  writing 
obligatory  became  due,  to  wit,  on  t  he  2l6t  day  of  April,  Anno  Domini 
1826,  the  said  plaintiffs,  for  {ind  in  consideration  of  22  dollars  48 
cents,  paid  by  the  said  Peter  Yarnall  &  Co.  to  the  said  plaintiffs  for 
the  discount  or  interest  in  advance  ort  the  said  2100  dollars,  for  sixty 
days  then  next  following,  undertook  and  agteed  with  the  said  Peter 
Yarnall  &  Co.,  without  the  knowledge  or  consent  of  the  said  Samuel 
Sprigg,  Richard  Symms,  Alexander  Mi«;hell  aod  Z.  Jacobs,  or  either 
of  them,  to  give  a  further  credit  6i\  the  said  loan  of  sixty  days  and 
to  extend  the  time  of  payrnent  thereof  for  sixt^y  days,  from  and  after 
the  said  21st  day. of  April  last  aforesaid;  4nd  the  defendant  avers 
that  the  said  plaintiffs  did  give  to  the  said  P^ter  Yarnall  &  Co.  the 
further  credit  and  time  of  payment  thereof  for  sixty  days  as  aforesaid, 
and  without  the  knowledge  or  consent  of  the  said  Samuel  Sprigg, 
Richard  Symms,  Alexander  Mitchell  and  Z.  Jacobs,  or  either  of  them, 
and  against  their  will ;  by  means  whereof  the  said  Samuel  Sprigg 
says  that  he  is  discharged  from  all  liability  on  or  by  virtue  of  the  said 
writing  obligatory;  and  this  he  is  ready  to  verify  t  wherefore  he  prays 
judgment^  &c. 

The  sixth  plea  was : 

6.  And  for  further  plea  in  this  behalf,  by  leave  of  the  court  here 
for  that  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute,  the  said  Samuel,  by  his  attorney,  comes  and  defends,  &p.,  and 
says  that  the  said  plaintiffs  ought  not  to  have  or  maintain  their  afore- 
said action  against  him,  because  he  soys  that  the  said  plaintiffs  are 
an  incorporated  banking  company,  doing  and  transacting  business  in 
the  usual  way  and  manner  of  banks,  (^nd  that  the  said  2100  dollars 
mentioned  in  the  said  writing  obligatory  in  the  plaintifTs  declaration 
described,  and  of  which  oyer  is  craved,  and  the  same  is  set  out  in  the 
said  Samuel's  first  plea,  was  a  loan  made  by  the  said  plain  tfffs  at  their 
banking  bouse,  in  the  town  of  Mount  Pleasant,  in  the  said  county 
of  Jefferson,  in  Nie  usual  i;^ay  of  making  loans  at  saidf  bank,  to  and 
for  the  sole  benefit  and  accommodation  of  Peter  Yarnall  &  Co.,  the 
first  obligors  in  said  writing  obligatory;  and  that  the  $aid  writing 
obligatory  was  given  to  the  said  bank  for  the  sole  and  only  purpose 
of  securing  to  said  bank  the  payment  of  the  «aid  loan  so  made  to 
the  said  Peter  Yarnall  &  Co.  as  aforesaiditn  six'^^  ddysfrohi  the  date 
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thereof,  and  that  the  said  Samuel  Sprigg,  Richard  Syrams^  AlexaiK 
der  Mitchell,  and  Z.  Jacobs,  ware,  in  truth  and  in  feet,  merely 
securities  of  tlie  said  Peter  Yarnoll  &  Co.  for  the  payment  of  the  said, 
loan  iii  sixty  days  as  afor^^said  ;  and  were  so  received  and  accepted, 
and  treated  throughout  by  the  said  plaintifTs,  in  all  the  transactions 
in  said  bank  relating  to  said  loan;  and  the  said  Samuel  avers  that  at 
the  time  the  said  writing  obligatory  became  due,  to  wit,  on  the  tlul 
day  of  April,  Anno  Domini  1826,  the  plaintiffs,  in  consideration  of  9.t 
dollars  40  cents,  paid  to  them  by  the  said  Peter  YamaU  &  Co.  for  the 
discount  or  interest  io  advance  on  the  said  2100. dollars,^  for  sixty  days 
then  next  following,  undertook  and  agreed  with  the  said  Peter  Yamall 
&  Co.,  without  the  knowledge,  or  consent  of  the  said  Samuel  Sprigg, 
Richard  Symms,  Alexander  Mitchell  and  Z.  Jacob8,orelther  of  them, 
to  give,  and  then  and  there  did  give  to  the  said  Peter  Yamall  &  Co.  the 
further  credit  and  furtherlimeofpaymentofthesaid  loan  and  the  said 
writing  obligatory  for  sixty  days,  from  and  after  the  said  ^Ist  day  of 
April  aforesaid  ;  and  the  said  Samuel  further  avers  that  afterward^ 
to.  wit,  at  the  expiration  of  the  said  sixty  days,  further  credit  and  time 
of  payment  as  aforesaid,  and  at  the  expiration  of  each  and  every  sixiy 
days  successively  thereafter  until  the  24th  day  of  March,  Anno 
Pomini  182.9,  the  said  plaintiflfd  did  receive  at  their  bank  in  the  said 
town  of  Mount  Pleasant,  of  and  from  the  said  Peter  Yamall  &  Co., 
Ihe  sum  of  22  dollars  40  cents,  for  the  discount  or  interest  in  advance 
of  the  said  loan  of  2100  dollars,  and  at  eacli  consecuuve  day  of  dis- 
count and  pajrment  of  interest  in  advance  as  aforesaid,  until  the  said 
24th  day  of  March,  Anno  Domini  1829,  that  said  plaintiffs  did,  with- 
outk,  t|ie  knowledge  or  consent  of  the  said  Samuel  Sprigg,  Richard 
&ymnis,f)llexander  Mitchell  and  Z.  Jacobs,  or  either  of  them,  and 
in  consideration  of  the  said  sum  of  22  dollars  40  cents  so  paid  to  them 
by  the  said  Peter  Yarnall  &  Co.  on  each  of  the  snid  days  of  discount, 
and  payment  of  interest  in  advance  as  aforesaid,  agreed  with  the 
said  Peter  Yaruall  &  Co.  to  give,  and  did  then  and  there  give  to  the 
said  Peter  Yarnall  &  Co.  the  further  credit  and  time  of  payment  of 
said  Joan  of  sixty  days,  from  and  after  each  consecutive  day  of  dis- 
count and  payment  of  interest  in  advance  as  aforesaid,  until  the  said 
24th  day  of  March  aforesaid ;  and  the  said  Samuel  further  avers  that 
afterwards,  to  wit,  ^n  or  about  the  said  24th  day  of  March,  Anno 
Pomini  1829,  the  said  Peter  Yarnall  8l  Co.  failed  in  business,  became 
ixisolvent,  and  unable  to  pay  their  just  debts,  and  that  the  said 
Samuel  Sprigg,  Richard  Symms,  Alexander  Mitchell  and  Z.  Jacobi 
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bad  noty  nor  had  either  of  ihem  any  notice  of  the  non  payment  of  the 
said  loan,  or  of  ihe  outstanding  of  the  said  writing  obhgatory  from 
the  time  (he  same  became  due,  to  wit,  on  the  2 1st  day  of  April,  Anno 
Domini  1826,  until  after  the  failure  and  bankruptcy  of  the  said  Peter 
Yamall  &  Co.  as  aforesaid  ;  by  reason  whereof  he,  the  said  Samuel, 
says  he  ought  /not  to  be  charged  with  the  said  debt,  or  any  liability 
on  or  by  virtue  of  the  said  writing  obligatory ;  all  which  he  is  ready 
to  verify :  wherefore  he  prays  judgment,  &c. 

To  the  second  and  sixth  plea  the  plaintiflT  replied,  that  the  said 
Samuel  Sprigg,  together  with  Peter  Yarnall  &  Co.,  Richard  Symms^ 
Alexander  Mitchell  and  Z.  Jacobs  acknowledged  themselve:^  to  be 
jointly  and  severally  held  and  firmly  bound,  as  principals,  to  the  said 
President,  Directors  and  Company  of  the  Bank  of  Mount  Pleasant, 
for  the  use  of  the  Bank  of  Mount  Pleasant,  in  the  sum  of  2100  dol- 
lars as  aforesaid. 

The  defendant  demurred  to  this  replication. 

The  circuit  court  gave  judgment  for  the  plaintifTon  the  repMcation. 
to  the  second  and  sixth  pleas  ;.  from  which  judgment  the  defendant 
prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Ewing,  for  the  plaintiff  in  error;  and 
by  Mr  Cannon,  for  the  defendant. 

Mr  Ewing  stated  that  the  suit  arose  out  of  the  banking  trafis* 
actions  of  the  defendant  jii  error,  in  which,  in  order  to  get  rid  of  the 
diflkullies  attending  on  loans  on  promissory  notes,  the  form  of  a 
single  bill  had  been  adopted.  Upon  such  an  .instrument  the  bank 
extended  the  credit  given  to  the  borrower,  without  surrendering  the 
obligation ;  and  they  supposed  it  might  be  done  without  impairing  the 
liability  of  any  of  the  parties  to  the  instrtmient.  This  is  denied. 
The  real  borrowers  of  the  bank  were  Peter  Yarnall  &  Co.  Had  the 
other  parties  to  it  known  that  the  time  for  the  payment  of  the  debt 
was  extended,  they  could  have  protected  themselves.  The  defendant 
below  had  a  right  to  show  these  facts,  and  this  was  the  object  of  the 
pleas. 

He  contended  that  the  plaintiff  in  error  should  not  he  estopped  to 
plead  lus  second  and  sixth  pleas,  because  they  are  not  necessarily 
in  contmdiction  of  his  bond.  He  may  have  signed  the  bond  **as 
principal;"  and  yet  all  the  facts  set  forth  ip  the  plea,  which  show 
him  to  be  a  surety  for  the  payment  of  the  money,  may  be  true. 
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Tf  the  plea  be  not  necessarily  inconsistent  with  the  bond,  the  party 
is  not  OS  lopped  to  plead  if. 

The  legal  eflect  of  the  instrument  is  in  no  wise  changed  by  the 
inserlion  of  the  words  **  as  principal  in  the  bond.  All  joint  and 
several  obligors  are  principals,  unless  the  contrary  appear.  4Te8. 
824;3  Aik.  91. 

One  of  several  joint  and  several  obligors  may  plead,  that  he  if 
but  surety.  Bank  of  Steubenville  t*.  Carroll's  Administrators,  5 
Hammond's  Rep.  ^07;  Paine  v.  Packard,  13  Johns.  Rep.  174 ;  King 
V.  Baldwin,  2  Johns.  Cha.  Rep.  554 ;  S.  C.  17  Johns.  Rep.  394. 

He  also  contended,  that  the  third  and  fifth  pleas  are  good.  They 
set  forth,  in  substance,  that  this  was  a  banking  transaction;  that 
Sprigg  was  but  surety  for  the  loan  :  and  that  the  plaintiff,  by  agree- 
ment, founded  on  a  money  consideration,  did,  on  the  day  this  hood 
bccanie  due,  give  Tarnall  &  Co.,  the  principal  debtor,  further  time 
to  ma&e  payment ;  and  this  without  the  knowledge  or  consent  of  the 
surety. 

These  pleas  are  certain  to  a  common  intent.  By  a  fair  construc- 
tion of  their  several  clauses,  they  sufBciently  set  forth  all  these  facts. 
H.  Black.  530 ;  Doug.  158;  1  Saund.  274,  n.  1. 

The  averment  of  the  new  contract,  to  give  time,  is  good,  without 
showing  whether  it  was  agreed  in  writing  or  by  parol.  It  will  be 
intended  that  the  agreement  was  valid.     2  Saund.  305,  d.  13. 

A  bond  under  seal  may  be  waived  or  postponed  before  breach,  by 
entering  into  a  new  contract  by  parol.  United  States  v.  Howel,  4 
Wash.  C.  C.  R.  622;  2  Ves.  Jun.  542;  2  Randolph  333;  United 
States  Bank  V.  Hatch,  6  Peters  258;  16  Johns.  Rep.  71 ;  8  East's  Rep. 
576. 

Mr  Cannon,  for  the  defendant. 

The  obhgat'on  on  which  the  suit  was  instituted,  was  taken  in  the 
form  in  which  it  was  executed,  to  avoid  the  difficulties  which  the 
plaintiff  in  error  endeavours  to  raise  by  the  pleadings.  The  bank, 
not  desiring  to  limit  the  loan  to  the  period  stated  in  the  obligatioD, 
and  yet  desirous  to  avoid  the  difficulty  which  an  extension  of  the 
loan,  without  a  new  obligation,  would  create;  have  taken  from  the 
parties  an  acknowledgement,  under  seal,  that  each  is  bound  severally 
OS  well  as  jointly.  The  question*  to  be  decided  by  this  court  is,  whe- 
ther this  is  an  estoppel  to  the  allegations  in  the  pleeis.     if  the  court 
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•hall  decide  that  such  is  the  effect  of  the  instrument)  they  will  affirm 
Ibe  judgment  of  the  circuit  court. 

He  denied  tliat  any  cose  can  be  found  in  which,  where  a  party  to 
a  sealed  instrument  has  declared  himself  a  principal,  be  can  claim 
that  he  was  only  a  surety.  None  of  the  cases  referred  (o  by  the 
counsel  for  the  plaintiff  in  error  sustain  tlie  position. 

After  a  particular  examination  of  the  cases  cited  by  Mr  Ewing, 
Mr  Cannon  cited  Hunt  v.  The  United  States,  1  Gallison's  Rep.  SO. 
To  establish  the  doctrine  of  estoppel,  as  applicable  to  the  case,  he 
cited  Chitty  on  Plead.  636;  Williams's  Rep.  9;  Chitty's  Equity  Dig. 
39a;  1  Saunders  316 ;  7  Cranch  223. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  from  the  circuit  court  of  the  district  of  Ohio, 
upon  a  writ  of  error.  It  is  an  action  of  debt  upon  a  single  bill  or 
obligation  executed  by  the  plaintiff,  in  error  and  several  others,  bear- 
ing date  the  20th  of  February  1826,  for  the  payment  of  2100  dollars, 
sixty  days  after  date.  The  declaration  is  in  the  usual  form.  The 
defendant  pleaded  the  general  issue,  and  five'  special  pleas.  To  the 
second  and  sixth  pleas  the  plaintiff  replies,  and  the  defendant  demurs 
to  the  replications ;  and  to  the  third,  fourth  and  fifth  pleas  the  plain- 
tiff demurs.  Judgment  was  rendered  for  the  plaintiff  in  the  court 
below,  on  both  deumrrers.  The  material  question  in  the  case  arises 
upon  the  second  and  sixth  pleas,  and  the  replications  to  them ;  oyer 
of  the  obligation  having  been  craved,  and  spread  upon  the  record. 
The  second  plea  sets  up  in  bar  of  the  action,  that  the  2100  dollars, 
mentioned  in  the  writing  obligatory,  was  a  loan  made  by  the  plain- 
tiff to  Peter  Yarnall  &  Co.  (the  first  named  obligors),  and  for  their 
accommodation ;  and  that  the  writing  obligatory  was  given  to  the 
bank,  for  the  sole  and  only  purpose  of  securing  the  payment  of  the 
said  loan  at  the  expiration  of  sixty  days  from  the  date  thereof;  and 
that  the  defendant  and  Richard  Symms,  Alexander  Mitchell  and 
Z.  Jacobs^  were  sureties  only,  and  were  so  received  and  treated  by 
the  plaintifis :  that  Peter  Yarnall  &  Co.  received,  for  their  own  ex- 
clusive benefit,  the  entire  amount  of  llie  said  2100  dollars,  and  were 
so  entered  and  charged  on  the  books  of  the  bank ;  and  it  is  then 
averred,  that  when,  the  writing  obligatory  became  due,  the  piaintifls, 
on  payment  of  22  dollars,  as  the  discount  for  sixty  days  then  next 
following,  9^eed  with  the  said  Yarnall  h  Co.,  without  the  know- 
ledge and  consent  of  the  defendant  and  his  co-sureties,  to  give  a  fur- 
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iher  credit  of  sixty  days  on  the  said  loan,  and  did  give  such  furth^ 
credit ;  by  reason  whereof  the  defendant  alleges  that  he  is  discharged 
from  all  liability  on  said  writing  obligatory.  The  sixth  plea  is  sub- 
stun  tially  the  same,  with  an  additional  averment  of  a  further  extension 
of  credit  on  the  loan,  and  the  insolvency  of  Yarnall  &  Co.  To  the 
allegation  in  the  pleas  that  the  defendant  and  the  others  named  were 
sureties  of  Yarnall  &  Co.,  the  plainQifs  reply:  that  the  defendant 
ought  not  to  be  permitted  to  pleud  the  same,  becau€«  they  say  that, 
by  the  said  writing  obligatory,  the  defendant  and  the  other  obligors 
by  the  said  writing  obligatory,  acknowledged  themselves  to  be  joindy 
and  severally  held  and  firmly  bound,  as  principalsj  for  the  payment 
of  the  said  2100  dollars  to  the  Bank  of  Moimt  Pleasant.  To  this 
repUcation  the  defendant  demurs;  and  the  real  question  raised  by 
these  pleadings  is^  whether  the  defendant  can  set  up  in  his  defence 
that  he  was  only  surety  in  the  obligation  for  Yarnall  &  Co.,  in  direct 
opposition  to  his  acknowledgement  that  he  executed  it  as  aprmapoL 
It  is  unnecessary  to  enter  into  the  inquiry  whether  it  would  not  have 
been  moie  correct  pleading  for  the  plaintiff  to  have  demurred  to  ibe 
defendant's  pleas,  instead  of  replying.  The  defendant  craved  oyer 
of  the  obligation,  and  it  is  spread  upon  the  record ;  and  is  to  be  taken 
as  a  part  of  the  declaration.  And  if  the  replication  should  be  consi- 
dered bad,  the  plea  is  open  to  examination.  It  is  an  established  rule  in 
xlemurrers,  that  although  the  pleading  demurred  to  may  be  defective, 
the  court  will  give  judgment  against  the  party  whose  pleading  was  first 
defective  in  substance.  The  question  is  therefore  to  be  considered  upon 
the  validity  of  the  plea.  If  the  defendant  can  be  let  in  to  set  up  that 
he  was  surety  only,  the  matter  alleged  is  suiSicient  to  exonerate  him 
from  liability  in  the  present  suit.  It  falls  within  the  settled  rule  of  law 
in  relation  to  sureties,  that  extending  to  the  principal  further  time  of 
payment,  by  a  new  agreement,  will  discharge  the  surety.  This,  in- 
deed, has  not  been  denied  on  the  argument.  It  has  been  contended, 
that  it  appearing  expressly  on  the  face  of  the  bond  thi^tthe  defendant 
acknowledged  himself  as  principal,  did  not  vary  the  question ;  for 
that  all  joint  and  several  obligors  in  a  bond  are,  in  judgment  of  lav, 
considered  principals.  This  is  true,  as  a  prima  facie  presumption  of 
law ;  but  is  not  conclusive  upon  a  party  when  drawn  in  question  be- 
fore a  proper  tribunal.  But  as  matter  of  estoppel  at  law,  it  may  stand 
on  a  different  footing ;  and  is,  at  all  events,  as  matter  of  fact  voon 
conclusive.    The  doctrine  of  the  law  upon  this  p  int  is  plain  and 
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explicit  And  it  does  not  require  the  multiplication  of  authorities  to 
show,  that  the  rule  is  well  established.  In  Huntington  v.  Havens, 
5  Johns.  Ch.  26,  it  is  laid  down  that  n  general  recital  in  a  deed  will 
not  joncludea  party;  though  the  recital  of  a  particular  part  may  estop 
bim.  Coke  Litt.  353,  a ;  Wils.  Rep.  9.  And  in  Slow  v.  Wise,  7 
Conn.  Rep.  220,  it  is  said  by  the  supreme  court  in  Connecticut,  that 
when  a  party  has  solemnly  admitted  a  fact  by  deed  under  his  band 
and  seal,  he  is  estopped  not  only  from  disputing  the  deed  itself,  but 
every  fact  it  recites^  And  in  the  case  of  Carver  v.  Astor,  4  Peters 
83,  this  court,  in  speaking  of  the  eflect  of  recitals  and  their  operation 
by  way  of  estoppel,  say,  that  the  recital  of  the  lease  in  the  deed,  was 
not  only  evidence  between  these  parties  of  the  original  existence  of 
the  lease,  but  was  conclusive  evidence  of  that  original  existence.  An 
estoppel  has  sometimes  been  quaintly  defined,  the  stopping  a  man's 
mouth  from  speaking  the  truth  ;  and  would  seem,  in  some  measure, 
to  partake  of  severity,  if  not  of  injustice.  But  it  is  in  reality  founded 
upon  the  soundest  principles,  as  a  rule  of  evidence.  That  a  party 
has,  by  his  own  voluntary  act,  placed  himself  in  a  situation  as  to 
some  matter  of  fact,  that  he  is  precluded  from  denying  it;  and  in  its 
application  to  the  dealings  and  contracts,  of  men  in  the  afiairs  of 
human  life,  it  is  a  salutary  practical  rule,  that  a  man  shall  not  be 
permitted  to  deny  what  he  has  once  solemnly  acknowledged.  In 
ordinary  cases,  when  sureties  sign  an  instrument  without  any  desig- 
nation of  the  character  in  which  they  beconae  b6und  ;  it  may  be  rea- 
sonable to  conclude  that  they  understood  that  their  liability  was  con- 
ditional, and  attached  only  in  default  of  payment  by  the  principal. 
And  hence  the  reasonableness  of  the  rule  of  law,  which  requires  of 
the  creditor,  that  his  conduct  with  respect  to  his  debtor,  should  be  such 
as  not  to  enlarge  the  liability  of  the  surety,  and  make  him  responsible 
beyond  what  he  understood  he  had  bound  himself.  But  when  one 
>ivho  is  in  reality  only  surety,  is  willing  to  place  himself  in  the  situa- 
tion of  a  principal,  by  expressly  declaring  upon  his  contract  that  he 
binds  himself  as  such ;  there  cannot  be  any  hardship  in  holding  him 
to  the  character  in  which  he  assumes  to  place  himself.  As  to  that 
particular  contract,  he  undertakes  as  a  partner  with  the  debtor";  and 
has  no  more  right  to  disclaim  the  character  of  principal  than  the 
creditor  would  have  to  treat  him  as  principal  if  he  had  set  out  in  the  ob- 
ligation that  he  was  only-surety.  These  observations  are  only  made 
%  the  purpose  of  showing  there  is  no  hardship  in  the  case ;  for  it  is 
iiHmt  generally  from  the  hardship  of  particular  cases,  that  attempts  are 
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made  to. innovate  upon  general  principles.    And  courts,  flometimei 
too  readily  yield  to  considerations  of  this  kind,  to  attain  what  maybe 
considered  tiie  abstract  justice  of  the  particular  case  before  them. 

But  admitting  that  although  the  defendant  has  upon  the  face  of 
the  obligation  become  bound  as  principal,  yet  a  court  of  equity  might 
allow  him  to  set  up  that  he  was  only  surety,  and  let  him  in  to  all 
the  protections  that  are  usually  extended  to  sureties ;  the  present 
case  is  to  be  governed  by  rules  applicable  to  proceedings  ia  courts  of 
law :  and  upon  this  point  the  rule  seems  to  be  well  settled,  that 
-where  principal  and  surety  are  bound  jointly  and  severally  in  a  bond, 
although  there  is  n.o  express  admission  on  the  face  of  the  instrument 
that  all  are  principals,  yet  the  surety  cannot  aver  by  pleading  thit 
he  is  surety  only.  In  the  case  of  Rees  v.  Barrington,  2  Ves.  Jun. 
642,  lord  Loughborough  held,  that  when  two  are  bound  jointly  and 
severally  in  a  bond,  they  both  appear  as  principals,  and  the  suretf 
cannot  aver  that  he  is  bound  as  surety :  but  if  he  could  estaUiak 
that  at  law,  the  principle  at  law  is  that  be  has  an  interest  in  the 
condition ;  and  if  the  time  of  payment  is  extended,  that  totally  ^de- 
teats  the  condition,  and  the  consequence  is  that  the  surety  is*  released 
from  his  engagement.  This  point  is  directly  adjudged  in  the  case 
of  The  People  ▼.  Jansen,  7  Johns.  337.  The  question  there  turned 
entirely  upon  the  pleadings ;  and  the  court  let,  in  the  defence  which 
discharged  the  surety,  upon  the  sole  ground  that  it  appeared  upon 
the  face  of  the  bond,  that  the  ancestor  of  the  defendant  was  surety 
only ;  otherwise  the  defendant  would  have  been  estopped  by  the  bond 
from  alleging  that  he  was  surety  only.  Hut  the  fact  appearing 
upon  the  face  of  the  bond,  the  defence  might  be  set  up  at  law  as 
well  as  in  equity.  The  case  of  Paine  v.  Packard  and  Munson,  13 
Johns.  174,  although  the  court  admitted  the  surety  to  set  up  by  plea 
at  law  matter  in  discharge  of  his  liability,  is  very  distinguishable  from 
the  present  case.  That  was  a  suit  upon  a  promissory  note,  and  the 
court,  upon  demurrer,  sustained  a  ple&  interposed  by  the  isurety, 
alleging  a  special  request  made  to  the  plaintiff  to  prosecute  the  prin- 
cipal, and  averring  a  loss  of  the  debt  by  reason  of  his  neglect  to 
prosecute.  The  plea  in  that  case  was  sustained  on  the  ground  that 
there  was  no  conflict  between  the  note  and  the  averments  in  the 
plea.  For,  say  the  court,  the  averments  and  facts  stated  in  the  plea 
are  not  repugnant  or  contradictory  to  the  note.  That  the  fiact  of 
Packard  having  been  surety  only,  is  fairly  to  be  presumed  to  have 
been  known  to  the  plaintitT;  and  he  was  in  law  and  equity  bound  to 
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use  due  diligence  against  the  principal,  in  order  to  exonerate  the 
surety.      The  plea  averred,  that  Packard  signed  the  note  as  surety ; 
and  the  demurrer  admitted  the  facts.     Had  it  appeared  upon  the 
face  of  the  note,  that  Packard  signed  it  as  principal ;  there  is  no  rea- 
son toxonclude  that  the  court  would  have  let  in  the  defence  (hen 
set  up.      It  could  not  in  such  case,  have  been  said  that  there  was  no 
repugnancy  between  the  averments  in  the  plea  and  the  note ;  which 
was  the  ground  upon  which  the  plea  was  sustained.     But  this  case 
has  not,  under  any  view  of  it,  relaxed  the  rule  with  respect  to  bonds 
or  sealed  obligations ;  which  are  not  open  to  an  inquiry  into  the  con- 
sideration.    The  case  of  Paine  v.  Packard  was  a  suit  between  the 
original  parties  to  the  note — the  payee  against  the  makers.     Pack- 
ard, although  surely,  signed  the  note  as  one  of  the  makers;  and  be* 
tween  the  original  parties  to  a  note  the  consideration  may  be  inquired 
intOp     In  the  case  of  King  v.  Baldwin,  %  Johns.  Cb.  556,  the  chan- 
cellor says:  1'dp  not  understaind  the  supreme  court  as  holding  in  tb^ 
case  of  Paine  v.  Packard,  that  the  averment  would  be  admitted  in 
direct  oppoeition  to  the  terms  of  the  note  ;  that  such  evidence  would 
be  entirely  inadmissible.     And  as  to  this  proposition,  we  do-not  un- 
derstand there  was  any  difference  of  opinion  between  the  supreme 
court  and  the  chancellor.    The  point  of  difference  between  the  two 
courts,  related  to  the  eiffect  which  a  non-compliance  by  the  creditor, 
with  the  request  of  the  surety  to  prosecute  the  principal, -would  hare 
tipon  the  liability  of  the  surety :   the  chancellor  holding  that  in 
order  to  discharge  the  surety,  there  must  be  some  new  agreement 
between  the  debtor  and  creditor,  varying  the  contract  by  which  the 
surety  originally  became  bound.     The  court  of  errors,  on  an  appeal 
(17  Johns.  S84)  from  the  decree  of  the  chancellor,  in  the  case  of 
King  V.  Baldwin,  may  be  considered  in  some  measure  as  affirming, 
by  a  divided  xonrt  (which  very  much  weakens  the  authority  of  the 
case),  the  decision  of  the  supreme  court  in  Paine  v.  Packard.    We 
are  under  ho  necessity,  however,  of  expressing  any  opinion  upon  the 
point  of  difference  between  those  courts.     That  point  has  no  bearing 
upon  the  question  now  before  this  court.     The  case  of  The  Bank  of  . 
Bteubenville  v.  Administrators  of  Carrol,  5  Hammond  207,  in  the 
supreme  court  of  Ohio,  has  been  relied  upon  to  support  the  pleadings 
ind  defence  set  up  in  this  case.     But  that  case  differs  from  the  pre- 
sent, essentially,  in  the  main  point.     No  oyer  of  the  bond  is  there   - 
spread  upon  the  record  ;  so  that  it  does  not  appear  upon  the  face  of 
the  bond  that  the  defendant  signed  as  principal.     The  plea  alleged 
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that  ihe  defendant  signed  as  surety,  and  this  (he  demurrer  admits; 
and  the  fact  of  suieiy  being  assumed  as  admilledy  the  court  only 
decided,  that  if  any  change  be  made  between  the  creditor  and  the 
principal  to  the  prejudice  of  the  surety,  that  it  discharges  the  surety, 
and  tliat  this  defence  may  be  set  up,  at  law  as  well  as  in  equity. 
That  such  was  the  ground  on  which  ihis  CAse  stood,  is  evident  from 
the  manner  in  which  the  question  is  put  by  the  counsel  to  the  court. 
The  plea,  say  they,  alleges  that  the  defendant  signed  and  sealed  the 
obligation  as  surety,  and  not  as  principal ;  and  tliis  is  admitted  by  the 
demurrer :  and  therefore  the  inquiry  is  presented,  free  from  all  em- 
barrassment, viz.  is  the  surety  discharged  by  the  creditors  giving  the 
principal  further  credit  or  time  of  payment.  And  this  would  seem 
to  be  the  light  in  which  the  case  was  viewed  by  the  court.  And 
this  conclusion  is  strengthened  by  the  circumstance,  that  the 
authorities  referred  to  in  support  of  the  decision,  go  to  show  that  a 
court  of  law  as  well  as  a  court  of  equity,  can  aflbrd  relief  to  the 
surety  when  the  facts  upon  which  such  relief  rests  are  properly  be- 
fore the  court.  And  in  this  view  of  the  case,  it  is  not  at  variance 
with  the  admitted  rule  in  courts  of  law.  But  this  does  not  meet  the 
difficulty  in  the  present  case.  The  fact  of  the  defendant's  being 
surety  is  not  only  not  admitted  ;  but  it  is  alleged  that  he  is  estopped 
from  setting  it  up,  by  his  own  admission,  in  his  obligation  that.he  is 
principal.  And  we  are  not  aware  of  any  case  giving  countenance 
to  such  a  defence  at  law,  under  such  circumstances. 

The  fourth  plea  is  admitted  to  be  bad ;  and  the  objections  to  the 
third  and  fifth  are  substantially  the  same  as  to  the  second  and  sixth. 
They  attempt  to  set  up  that  the  defendant  was  only  surety  in  the 
obligation.  But  this  defence  is  equally  precluded  here  by  the  estop- 
pel, as  in  Ihe  other  pleas. 

The  judgment  of  the  circuit  court  is  accordingly  affirmed  with 
costs. 
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BuRTis  RiNGOy  James  Elliott,  John  Collins,  John  Elliott, 
James  Lawrence,  Thomas  Watson,  Athet  Rowe,  George 
Muse,  Sen.  and  George  Muse,  Jun.,  appellants  v.  Charles 
BiNNs  AND  Elijah  Hixon,  Stephen  Hixon,  Noah  Mixon,  John 
HixoN,  William  Hixon  and  Timothy  Hixon,  Heirs  of 
Timothy  Hixon  deceased. 

An  ogenti  who  had  been  employed  to  perfect  the  title  to  a  tract  of  land  for  his  princi- 
pal, in.  the  course  of  his  agency,  became  acquainted  with  its  deficiency ',  and  having 
concealed  this  from  the  principal,  obtained  »  legal  title  to  the  same  land  for  him- 
self. An  application  was  made  to  the  legislature  of  Kentucky,  by  the  holders  of 
the  imperfect  title,  to  supply  its  defects;  which  was  done  by  a  law  specially  enacted 
for  that  purpose.  Of  this  proceeding  the  agent  was  informed ;  and  when  it  was 
stated  to  him  that  his  conduct,  to  the  injury  of  his  principal,  might  be  attended 
with  unpleasant  consequences  to  himself,  he  declared  in  writing,  under  his  hand, 
in  the  presence  of  two  witnesses,  that  he  disavowed  an  intention  to  interfere  with 
the  title  of  his  principal,  and  assigned  the  title  he  had  acquired  to  him.  that  the 
same  might  be  carried  into  grant.  At  the  same  time  he,  was  paid  100  dollars  for  his 
eipenses,  Slc,  In  violation  of  this  transfer,  he  took  out  a  patent  for  the  same  land, 
in  his  name ;  and  a  bill  was  filed  in  the  circuit  court  of  Kentucky  to  compel  him 
to  convey  the  legal  title,  thus  acquired,  to  those  who  held  the  equitable  title,  under 
the  act  of  the  legislature  of  that  state. 

By  the  Court.  The  complainant's  entry  and  survey  were  raised  by  the  legislature 
into  a  right  to  the  exclusion  of  every  right;  and  any  patent  afterwards  issued  is  a 
nullity.  The  legal  title  of  the  complainants  does  not  rest  upon  the  statute  for 
granting  lands,  but  upon  an  act  of  the  legislature  directing  an  unregistered  survey, 
inoperative  by  the  lapse  of  time,  to  be  registered;  and  a  patent  to  be  issued  upon  it. 
When  this  act  was  passed  in  favour  of  the  complainants,  the  land  covered  by  the 
survey  became  excepted  from  the  mass  of  ungranted  vacant  land  ;  and  the  com- 
plainants acquired  rights  in  it  which  could  not  be  defeated  by  a  patent  to  any 
other  person. 

If  an  agent  discovers  a  defect  in  the  title  of  hjs  principal  to  land,  he  cannot  misuse  it 
to  acquire  a  title  for  himself;  and  if  he  does,  he  will  be  held  as  a  trustee  holding 
for  his  principal. 

The  tenants  in  possession  of  land,  of  which  the  complainants  claimed  a  conveyance  of 
the  legal  title,  were  made  parties  to  the  proceeding  by  an  amended  bill ;  the  oHgi- 
nal  bill  having  charged  tliat  the  land  had  been  occupied  by  them  for  ten  or  twelve 
years,  as  the  tenants  of  the  holder  of  the  legal  title.  They  were  not  charged  with 
fraud,  nor  were  they  placed  in  any  such  relation  to  the  land.  No  case  exists,  as  to 
the  tenants,  for  the  interference  of  a  court  of  equity,  whether  they  occupied  the 
lands  as  the  tenants  of  the  holder  of  the  legal  title>  as  declared  in  the  original  bill, 
or  as  tenants  in  possession  under  another :  the  complainants  are  to  be  supposed  to 
have  their  remedy  at  law  for  the  recovery  of  the  land,  until  they  shall  charge  and 
■how  that  the  tenants  obtained,  and  retain  possession,  in  contravention  of  some 
tqpily  subsisting  between  theih  and  the  complainants. 
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ON  appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Kentucky. 

The  facts,  as  stated  in  the  opinion  of  the  court,  were  the  following: 

The  object  of  this  appeal  is  to  reverse  the  decree  of  the  circuit 
court,  by  which  the  appellants  were  ordered  to  convey  to  the  appel- 
lees, by  deeds  of  release,  with  covenants  of  warranty  against  them- 
selves and  their  lieirs,  and  those  claiming  under  them,  all  the  right, 
title,  interest  and  claim  which  they  respectively  have  to  lands  em- 
braced by  a  patent  of  two  thousand  acres  to  Charles  Binns,  Jun.  and 
the  heirs  of  Timothy  hixon,  and  their  heirs,  dated  the  16ih  of  Oc- 
tober 1824. 

It  appears  bythe  proofs  in  the  cause,  that  a  survey  of  two  thou- 
sand acres  was  made  on  Indian  creek,  alias  Fox's  run,  or  Masba 
rim,  Henry  county,  Kentucky,  on  the  20th  of  Noveiiiber  1797,  for 
John  Alexander  Binns  and  Charles  Binns,  by  virtue  of  an  entry  made 
the  dih  of  August  1783.  The  original  survey,  by  acc'dent,  or  from 
the  negligencjs  of  an  agent  of  the  Binns's,  to  whom  it  had  been  sent 
for  such  purpose,  had  never  been  registered  and  was  lost,  but  a  copy 
of  it  was  preserved  which  determined  with  exactness  the  locality  of 
the  land.  It  vas  known  as  Binns's  land  in  the  neighbourhood,  and 
by  those  owning  the  contiguous  lands.  John  Alexander  Binns  trans- 
ferred -his  interest  in  the  survey  to  Husly  Bagges,  by  whom  it  was 
sold  to  Timothy  Hrxon,  the  ancestor  of  Hixon  the  appellee.  Charles 
Binns,  ni.  Aiigust  1819,  appointed  -John  Littlejohn  his  agent  and 
attorney,  with  a  power  of  substitution,  to  attend  to  this  land  and  bis 
other  land  in  Kentucky,  and  Littlejohn  associated  with  himself  io 
such  agency  Burlis  Ringo.  Ringo,  during  the  agency,  and  particu- 
larly whilst  acting  in  concert  with  Littlejohn  and  Williaiq  P.  Rogers, 
to  procure  a  division  of  the  land  between  the  appellees,  called  upon 
Rogers  to  ascertain  when  a  division  of  the  land  could  be  decreed. 
Rogers  told  him  there  was  a  difficulty  in  the  way,  as  the  survey  had 
not  been  returned  to  the  register's  office,  and  that  no  patent  had  ever 
been  issued  for  the  land.  He  received  the  information  in  May  or 
June  1822..  On  the  10th  of  July  following  he  wrote  to  Littlejohn, 
and  after  acknowledging  that  he  had  been  requested  to  assist  io 
dividing  <- Binns's  land,''  he  states  that  he  had  been  at  Frankfort; 
had  made  search  for  Binns's  patent;  but  found  the  return  of  the  sur- 
vey had  not  been  made,  and  that  no  grant  had  been  issued. 

He  further  says  he  supposed  it  would  be  unnecessary  to  be  at  any 
further  trouble  about  it  until  Mr  Binns  had  been  heard  from ;  as  he 
bad  written  to  him,  if  he  had  a  patent  to  send  it  on  as  toon  ff  pos- 
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rible  (0  LHllejohn  or  himself:  and  he  requests  Littlejohn  (o  send  it 
to  him  if  Littlejohn  should  receive  it.  On  the  same  day  he  wrote  a 
letter  to  Binns,  in  which  he  says,  having  been  requested  by  Little- 
john to  assist  him  in  ^vidmg  your  lands  between  you  and  Mr  ffixon't  . 
hdrif  he  had  been  in  the  register's  office,  and  finding  that  the  release 
of  the  survey  had  not  been  made,  and  that  a  grant  had  not  been 
inued,  he  advises  Binns  to  be  at  no  further  expense  about  it,  as  it 
appears  no  grant  can  have  issued ;  and  that  Binns  would  be  wrong  if 
he  thought  there  was  no  better  right  on  the  land.  On  the  8lh  of 
Jaly,  two  days  before  he  had  written  to  Littlejohn  and  Binns,  Ringo 
had  taken  from  the  register's  office  warrants  for  five  hundred  acres 
and  one  hundred  acres  of  land,  and  caused  entries  and  surveys  to  be 
made  upon  six  hundred  acres  of  the  original  two  thousand  acre  sur- 
vey, which  had  been  made  for  John  Alexander  Binns  and  Charles 
Binns.  The  surveys  were  made  on  the  20th  of  July,  and  returned 
to  the  register's  office  in  his  own  name  on  the  24th  of  August 
When  charged  by  Littlejohn  with  the  fraudulent  attempt  upon  the 
rights  of  those  principals,  and  told  that  application  had  been  made  to 
the  legislature  of  Kentucky  to  authorize  a  patent  to  be  issued  upon 
the  original  survey,  on  behalf  of  the  Binns's,  and  that  his  conduct 
was  known  to  a  committee  of  the  legislature,  and  might  be  attended 
with  unpleasant  consequences  to  himself;  Ringo,  to  avoid  them  and 
to  prevent  a  most  notorious  disclosure  of  bis  fraud,  expressed  in 
writing  bis  willingness  that  such  an  act  should  be  passed  by  the 
legislature,  as  the  complainant  had  applied  for,  and  gave  to  Littlejohn, 
under  his  hand  and  seal,  a  paper,  of  which  the  following  is  a  copy : 

**  Whereas,  it  has  been  represented  that  I,  Burtis  Ringo,  of  Fle- 
ming county,  state  of  Kentucky,  had  made  two  entries  and  surveys 
of  six  hundred  acres  of  land,  said  to  belo..g  to  John  Alexander  Binns 
and  Charles,  of  Virginia,  and  that  the  said  John  A.  Binns  had  sold 
to  Timothy  Hixon,  now  deceased,  and  that  I  had  extended  (he  sur- 
veys for  my  own  benefit,  though  an  agent  under  John  Littlejohn  for 
said  Binns;  I  hereby  disavow  such  intention,  and  do  by  these  pre- 
sents assign  over  all  my  right,  title  and  interest  in  the  said  extends 
and  surveys  to  Charles  Binns  and  the  said  heirs  of  Timothy  Hixon, 
to  be  carried  into  a  grant  at  their  proper  expense;  hereby  renouncing 
all  claim  by  virtue  of  said  extends  and  surveys,  and  assigning  them 
to  the  F  1  Binns  and  Hixon's  heirs.  As  witness  my  hand  and  seal 
this  4th  day  of  November,  1822. 

"Burtis  Ringo,  [l.  s.]. 
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**  Signed  and  acknowledged  in  the  presenc^e  of  us,  Daniel  Fechlen, 
John  Littlejohn/' 

Before  this  instrument  was  executed  by  Ringo,  Littlejohn  agreed 
to  give  him  one  hundred  dollars,  to  reimburse  the  amount  be  had 
expended  in  procuring  the  warrants  and  making  the  surveys  of  the  six 
hundred  acres ;  paid  him  fifty  dollars  in  Commonwealth  paper,  and 
gave  him  a  note  of  hand  for  fifty  dollars. 

The  legislature  of  Kentucky  acted  upon  the  petition  of  the  com- 
plainants ;  passed  an  act  on  the  10th  of  December  1922,  recogniziog 
the  survey  of  the  20th  of  November  1797,  made  on  the  entries  of  the 
5th  of  August  1783 ;  and  the  same  was  carried  into  a  grant  in  favour 
of  Charles  Binns,  Jun.  and  the  heirs  of  Timothy  Hixon  and  their 
heirs,  on  the  16lh  of  October  1824.  In  the  mean  time  Ringo,iR 
violation  of  his  transfer  of  the  entries  and  survey  for  six  hundred 
acres  to  Binns  and  the  heirs  of  Hixon,  took  out  a  patent  in  his  owa 
name.  The  aforegoing  facts  were  charged  in  the  bill  of  the  com* 
plainants ;  were  denied  by  Ringo  in  his  answers ;  but  were  establidbed 
by  proof  at  the  hearing.  In  the  original  bill  Ringo  was  the  ooly 
defendant ;  but  the  complainants  charge  in  it  that* the  land  had  beea 
occupied  for  ten  or  twelve  years  by  tenants  of  Binns.  By  an  amend- 
ed bill,  the  tenants,  James  Elliott,  John  Collins,  John  Elliott,  James 
Lawrence,  Thomas  Watson,  Athey  Rowe,  Greorge  Muse,  Sen.  aad 
George  Muse,  Jun.,  were  made  parties,  and  stated  to  be  tenants  in 
possession  of  the  land  claimed  by  the  defendant ;  and  the  complain- 
ants make  the. same  prayer  against  the  tenants,  as  they  had  against 
Ringo  in  the  original  bill. 

The  circuit  court  made  the  following  decree : 

The  court  being  now  sufficiently  advised  of  and  concerning  tiie 
premises,  doth  order  and  decree,  that  the  defendants,  Burtis  Riogo^ 
James  Elliott,  John  Collins,  John  Elliott,  James  Lawrence,  Thomas 
Watson,  Athey  Rowe,  George  Muse,  Sen.  and  George  Muse,  Jon. 
do,  on  or  before  the  sixth  day  of  the  nei^t  term,  convey  to  the  com* 
plainants,  by  deeds  of  release,  with  covenants  of  warranty  against 
themselves  and  their  heirs^  and  those  claiming  under  them,  all  tbe 
right,  title,  interest  and  claim,  which  they  respectively  have  to  the 
lands  embraced  by  the  two  thousand  acre  patent  to  Charles  Binns 
Jun.,  dated  16th  of  October  1824 ;  and  the  writ  of  haberi  facias  pos- 
sessionem is  awarded  the  complainants  against  the  said  defendants. 
And  it  is  further  ordered  and  decreed,  that  the  defendants  pay  to  tbe 
complainants  their  costs  herein  expended. 

The  defendants  appealed  to  this  co'^'-^ 
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The  case  was  argued  by  Mr  French  and  Mr  Underwood^  for  the 
appellants;  and  by  Mr  Semmes  and  Mr  Coxe,  for  the  appellees. 

The  counsel  for  ihe  appellants  presented  the  following  points  for 
llie  consideration  of  the  court. 

The  counsel  for  the  appellees  conteud  the  decree  is  erroneous, 
nnd  must  be  reversed  for  the  following  reasons,  to  wit : 

1.  The  decree  has  passed  against  John  Collins,  who  is  no  party 
to  the  record. 

2.  The  court  has  no  power  to  decree  tenants  in  possession  merely 
to  convey.  They  must  either  hold  the  legal  title,  or  an  equity  to 
the  land,  growing  out  of  the  asserted  title  of  the  appellees.  The  ap- 
pellees have  shown  neither. 

S.  The  circumstances  under  which  Ringoexecutcd  his  relinquisli- 
ment,  were  such  that  the  contract  cannot  be  specifically  executed 
upon  him  by  the  chancellor. 

1st.  Because  there  was  no  consideration  paid,  or  agreed  to  be  paid 
Ringo  for  his  claim.  The  100  dollars  was  to  indemnify  him  for  ex- 
penses, in  procuring  his  own  claim ;  and  not  as  a  consideration  for  the 
purchasing  it:  and  for  the  want  of  a  valuable  consideration  the  chan- 
cellor will  not  decree  a  specific  execution  of  a  contract. 

2d.  If  the  100  dollars  shall  be  considered  as  payment  for  his  claim, 
it  is  wholly  inadequate ;  and  the  inadequacy  of  price  is  an  insuperable 
barrier  to  a  specific  execution. 

3d.  The  deed  was  unfairiy  and  fraudulently  obtained  by  Littlejohn ; 
and  for  that  fraud  the  chancellor  will  refuse  specific  ex  xi:lion  of  the 
contract. 

5.  There  is  no  proof  that  Elijah  Hixon  and  others,  claiming  to  be 
the  heirs  of  Tijnothy  Hixon  deceased,  ore  his  children.  Such  proof 
is  indispensable ;  and,  for  want  of  it,  it  does  not  appear  they  have  any 
interest  whatever  in  the  land.  They  sue  n^  heirs,  and  not  as  devi- 
sees ;  and  the  allegata  et  probata  must  concF^pond. 

Messrs  French  and  Underwood  contended,  that  the  equity  relied 
on  by  the  appellees  is  twofold. 

1.  They  relied  upon  an  entry  for  two  thousand  acres  of  land,  car- 
ried into  grant,  in  pursuance  of  a  special  act  of  the  general  assem- 
bly of  Kentucky. 

2.  They  relied  upon  a  contract,  by  which  they  contend  Ringo 
bound  himself  to  transfer  and  assign  to  them  his  plats  and  certifi- 

vot.  x.ir-2  K 
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cates  of  survey ;  and  thereafter  fraudulently  refused  to  coin|ily»  and 
obtained  patents  for  the  land  in  his  own  name. 

If  both  these  grounds  of  equity  are  untenable,  the  decree  most  be 
reversed  and  the  bill  dismissed. 

To  constitute  a  valid  entry,  it  must  call  for  objects  notorioas  at  ita 
date;  and  it  must  be  so  special  in  its  particular  location,  that  otlien 
might  appropriate  the  adjacent  vacant  and  unappropriated  lands  with 
safety.  This  proposition  is  established  by  an  unbroken  chain  of  ad- 
judications in  Virginia  and  Ktutucky ;  extending  from  the  passage  of 
the  Virginia  act  of  1779,  usually  called  the  land  law,  down  to  the 
present  time. 

Now  there  is  no  proof  in  this  cause  showing,  the  notoriety  and  spe- 
cialty of  the  entry  of  the  appellees.  They  cannot  therefore  succeed 
on  that  ground  of  equity. 

The  appellees  cannot  derive  any  equity  from  the  patent,  upoo  tk 
entry  for  two  thousand  acres ;  because,  before  the  emanation  of  the 
patent,  the  land  had  been  appropriated  by  Ringo.  He  had  vested 
rights,  which  could  not  be  divested  by  a  special  act  of  the  le^islatiirs 
of  Kentucky.  The  entry  had  become  void,  by  the  failure  to  have  it 
surveyed  and  carried  into  grant,  as  prescribed  by  law ;  and  the  land 
covered  by  it  (if  indeed  it  covered  the  land  now  in  controversy,  which 
IS  not  proven  nor  conceded)  was  subject  to  appropriation  by  Ken- 
tucky land  office  treasury  warrants.  Bingo  did  appropriate  it  by 
such  warrants.  Thereafter  the  legislature  of  Kentuelgr  could  not 
constitutionally  revive  the  equity,  if  any  ever  existed,  under  the 
entry  for  two  thousand  acres;  so  as  to  interfere  with  the  rights  of 
Ringo  previously  vested.  Such  a  revival  of  a  dead  equity,  woold 
violate  the  rights  which  Ringo  derived  under  his  contract  with  the 
government.  So  for,  therefore,  as  the  decree  rests  for  support  upon 
the  adverse  title  set  up  in  the  bill,  it  cannot  be  sustained. 

Upon  the  %econd  ground  of  equity  relied  on,  the  decree  cannot 
stand.  Under  this  head,  the  case  presents  itself  as  one  for  a  specific 
execution  of  a  contract.  Applications  of  this  kind  are  presented  to 
the  sound  ditlcYetion  of  the  chancellor.  In  this  case  he  ought  lo 
leave  the  parties  to  their  legal  remedies;  because,  by  depriving 
Ringo  of  his  title,  he  will  lose  property  of  the  value  of  SOOO  dollais 
and  more,  without  receiving  therefor  one  cent.  It  is  true  that  Ringo 
received  50  dollars  in  notes  on  the  Bank  of  the  Commonwealth,  and 
the  note  of  Littlejohn  for  60  dollars  more.  But  these  sums  were 
agreed  to  be  paid  as  a  remuneration  for  Ringo's  trouUe  and  expense 
in  locating,  surveying  and  purchasing  his  land  warrants,  under  the 
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idea  that  he  acted  in  the  buaiDeas  as  agent  for  the  appellees;  and  not 
as  an  equivalent  or  as  a  consideration  for  the  land,  regarding  it  as  a 
sale  and  purchase.  The  whole  transaction,  as  manifested  by  the  re- 
cord, exhibits  nothing  like  the  ordinary  bargain  and  sale  of  land. 
But  ii  that  were  the  case,  the  court  should  not  interfere  and  compel 
a  specific  execution,  because  of  the  inadequacy  of  the  price. 

Ringo  was  induced  to  execute  the  instrument,  promising  to  assign 
his  plats  and  certificates  of  survey,  on  account  of  the  alarm  excited 
in  his  mind  by  the  representations  of  Littlejohn,  that  the  legislature 
of  Kentucky  would  institute  proceedings  to  remove  Ringo  from  ofiice. 
An  obligation  thus  obtained,  should  never  be  specifically  enforced  by 
the  chancellor. 

It  was  not  fraudulent  in  Ringo  to  appropriate  the  land,  upon  ascer- 
taining that  the  appellees  had  no  title.  If  be  obtained  that  know- 
ledge while  he  was  acting  as  agent  for  the  appellees,  there  is  no 
principle  of  equity  which  can  preclude  him  from  making  a  profit 
by  the  knowledge  he  had  acquired  ;  or  which  can  convert  Ringo 
into  a  trustee,  holding  the  legal  title  for  the  use  of  the  appellees.  It 
might  have  been  a  friendly  or  benevolent  act  on  the  part  of  Ringo, 
on  ascertaining  that  the  appellees  had  no  title,  and  that  the  land 
was  vacant ;  to  communicate  the  fact  to  the  appellees^  and  advise 
them  to  purchase  land  warrants  and  locate  them  on  the  land.  But 
his  failure  to  do  so,  and  his  proceeding  to  appropriate  the  land  for 
himself,  cannot  amount  to  a  fraud  on  the  appellees.  If  it  does,  he 
is  guilty  of  it  merely  because  he  did  not  voluntarily  communicate  his 
knowledge  of  facts,  and  give  the  advantage  of  the  speculation  to  the 
appellees ;  when  be  was  not  employed  by  them  as  agent  for  any  such 
purpose,  and  when  he  was  under  no  legal  obligation  to  give  them 
the  benefit  of  his  discoveries.  As  well  might  it  be  contended,  that 
the  common  carrier,  who  is  taking  wheat  to  market,  is  legdly  bound 
to  make  known  to  the  owner  all  the  facts  which  he  may  have  learn- 
ed, and  which  have  produced  a  sudden  advance  of  fifty  per  cent  on 
the  price  of  !he  article;  as  to  contend  that  Ringo,  merely  because  he 
had  a  special  agency  in  dividing  the  land,  was  bound,  in  conse- 
quence, to  inform  the  appellees  what  discoveries  he  had  made  as  to 
the  title.  If  the  carrier  purchases  the  wheat,  perrAitting  the  owner 
to  remain  ignorant  of  the  facts  which  have  operated  to  enhance  the 
price,  no  court  can  or  would  deprive  him  of  the  profits  of  the  specu- 
lation. Ringo's  case  deserves  more  favour,  because  the  appellees 
had  no  interest  whatever  in  the  land  which  Ringo  appropriated  to 
himself.    They  supposed  they  bad  an  intriest  and  title  to  it ;  but 


276  SUPREME  COURT. 

[Ringo  et  al  y.  Binni  et  al.] 

this  was  a  mistake.  The  land  was  vacant,  and,  like  all  vacant  land, 
liable  to  be  appropriated  by  those  who  might  discover  its  situatioD ; 
and  in  this  respect,  the  appellees  did  not  occupy  a  more  favourable 
position  than  Ringo. 

There  are  two  grounds  upon  which  the  decree  must  be  reversed, 
unconnected  with  the  foregoing  considerations. 

1.  There  is  no  proof  that  the  appellees  are  the  children  of  Timothy 
Hixon  deceased.  They  sue  as  his  heirs.  They  must  prove  the 
facts  upon  which  the  court,  as  matter  of  law,  can  pronounce  them 
heirs.  There  is  no  such  proof.  A  witness  cannot  prove,  in  totidein 
verbis,  that  A  is  the  heir  of  B  :  he  must  prove  the  degree  of  consan- 
guinity;  he  must  stale  the  facts,  and  leave  the  deduction  to  the  couit 
The  will  which  shows  ihat  the  appellees  are  devisees  of  TiiTlothy 
Hixon,  cannot  sustain  the  bill  which  alleges  they  were  heirs.  The 
allegata  and  probata  must  correspond. 

2.  The  record  shows  that  the  defendants,  except  Ringo,  were  the 
tenants  of  the  appellees,  entering  upon  the  land  under  them  in  virtue 
of  leases.  The  appellees  cannot  maintain  a  bill  against  their  own 
tenants,  to  compel  them  to  surrender  their  title  and  possession.  The 
tenants  are  estopped  to  deny  the  title  under  which  they  entered,  and 
if  they  held  over,  the  remedy  of  the  appellees  was  complete  at  law. 

Mr  Semmes,  for  the  appellees. 

The  allegations  of  the  bill  are,  without  exception,  sustained  by  the 
evidence  filed  in  the  cause.  The  answer  of  Ringo  is  rudis  et  indi- 
gesta  moles  of  false  assertions,  personal  vituperation,  and  untenable 
positions.  Exceptions  should  have  been  filed  in  the  court  below ; 
the  answer  referred  to  a  master,  and  the  offensive  matter  strickea 
out.  The  evidence  falsifies  every  allegation  in  the  answer.  It  is 
even  impaired  in  credit,  by  the  depositions  taken  to  support  it ;  they 
are  merely  negative,  the  witnesses  "  knowing  nothing^  of  the  mate- 
rial facts: 

The  counsel  for  the  appellants  contended,  that  as  Riogo  bad  pro- 
cured the  Cider  grant,  under  which  the  legal  title  passed;  his  claim 
was  superior  in  law  and  equity  to  that  of  the  appellees.  The  reply 
to  this  argument  is  to  be  found  in  all  the  decisions  of  the  'stales  of 
Virginia  and  Kentucky  on  the  subject,  and  of  this  court  in  5  Crancb. 
The  case  of  M'Clung  v.  Hughe?,  5  Rand.  453,  was  a  case  in  point. 
It  was  there  held,  and  declared  to  be  the  settled  law  drawn  from  all 
the  decisions,  that  a  party  having  claim  to  lands  entered  and  sur- 
veyed by  another,  should  have  recourse  to  the  statutory  remedy  of 
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caveat  to  prevent  the  emanation  of  a  patent;  that  he  is  not  to  be 
sustained  in  ^  court  of  equity  on  such  grounds  aa  might  have  been 
used  on  the  trial  of  tlie'caveat;  but  that  upon  a  case  suggesting  or 
proving  that  he  was  prevented  by  fraud  or  accident  from  prosecuting 
bis  caveat,  equity  will  take  jurisdiction  of  the  case  and  grant  relief 
The  effect  of  an  entry  is  to  give  i^  party  an  equitable  interest  in  the 
land  located,  to  be  clothed  with  the  legal  title  only  on  the  issuing  of  a 
grant  or  patent.  Two  parties  entering  the  same  land  have  each  an 
equity;  and  if  a.  subsequent  locator  should  obtain  a  patent  first,  an- 
other maxim  of  equity  will  apply,  that  where  the  equity  is  equal,  the 
law  shall  prevail,  and  his  title  to  the  lands  is  perfected  ;  all  equities 
being  equal  without  regard  to  priority  of  thue.  The  inequality  proceeds 
from  fraud  or  culpable  laches ;  and  to  deprive  a  subsequent  locator, 
with  the  legal  title,  of  the  benefit  of  this  rule,  it  nui$t  appear  that  he 
was  guilty  of  some  act  or  laches,  making  it  unconscientious  in  him 
to  insist  on  his  title. 

Now  what  is  such  fraud  1  A  has  a  prior  entry  and  a  subsequent 
patent.  B  has  ^  subsequent  entry  but  a  prior  patent.  A's  entry 
IB  a  record ;  of  this  B  must  take  notice ;  if  not',  his  ignorance  will  not 
excuse  him;  if  with \bis  knowledge  he  locates  the  land  entered  by 
A,  it  is  a  fraud ;  and  though  he  obtains  a  legal  title  by  patent,  his 
fraud  will  postpone  him,  and  the  prior  equity  will  prevail.  5  Rand. 
475,  47P,  488,  489,  604. 

These  principles  were  recognized  by  this  court  in  Bodley  v.  Tay- 
lor, 5  Cranch  191 ;  and  in  Taylor  v.  Brown,  5  Cranch  234,  it  was 
decided  that  a  subsequent  entry,  even  without  fraud,  must  be  post- 
poned to  a  prior — and  although  the  subsequent  locator  produced  a 
prior  patent. 

Does  the  present  case  come  within  the  rule  here  laid  down  1  It 
does,  with  the  additional  circumstance^  that  the  subsequent  locator 
here  stood  in  a  fiduciary  relation  to  the  prior,  and  made  use  of  his 
situation  to  procure  a  knowledge,  of  his  principal's  defect  of  legal 
title.  If  Rtngo  had  a  better  title,  his  not  proceeding  to  caveat  the 
grant  of  the  appellees,  is  evidence  of  his  fraud  under  the  circumstan*-: 
ces  of  the  case. 

The  appellants  contend  that  the  decree  must  be  rcverded  : 

1.  Because  it  has  passed  against  John  Collins,  who  is  lio  party 
to  the  record;  This  is  not  true,  for  the  subpomawas  served  on  him, 
as  appears  by  the  marshal's  return  ;  and.  if  true,  would  not  vitiate 
the  decree  as' to  the  other  appcllan(s). 

2.  Th^t  the  tenants  on  the  land  (who  were  made  defendants  by 
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an  amended  bill)  are  mere  tenants  in  poeseasion ;  and  the  decree  k 
for  them  to  convey  the  legal  title,  i.  e.,  that  a  decree  for  the  legal 
title  will  not  pass  the  possessory  right !  That  a  court  of  chance^ 
has  no  jurisdiction  over  tenants  in  possession,  but  that  the  remedy 
is  at  law.  The  answer  to  this  position  is,  that  the  bill  does  not 
name  them,  and  avi&r  that  they  are  tenants  in  possession.  They 
are  made  defendants,  to  do  complete  justice  between  all  the  parties 
in  interest.  But  their  own  answer  to  the  amended  bill  concludei 
them  on  this  head.  They  allege  that  they  do  not  claim  either 
under  the  appellees,  or  the  appellant  Ringo ;  but  that  the  legal  tide 
is  in  them,  and  attempt  to  prove  it.  They  fail ;  the  cause  quosd 
their  legal  title  was  before  the  court ;  and  a  better  title  being  proved 
in  the  appellees,  warranted  the  Court  in  a  decree  to  convey. 

S.  That  the  relinquishment  of  Ringo  was  fraudulently  procured. 
There  is  no  proof  of  this  ;  and  throwing  it  out  of  the  case,  on  Uie 
principles  before  e8tab1i^hed,  we  hold  the  better  title 

4.  The  answer  denies  that  the  complainants,  Hixons,  are  the 
heirs  of  Timothy  Hixon,  and  that  there  being  only  one  witness  in 
contradiction  on  this  point,  the  answer  is  conclusive  of  the  ftcL 
The  reply  is,  that  to  give  an  answer  in  chancery  the  force  of  evi- 
ence,  per  se,  so  as  only  to  be  rebutted  by  two  witnesses  or  one  wit- 
ness,  and  corroborating  circumstances ;  the  answer,  pro  re  nata,  nimit 
be  responsive  to  the  bill,  or  in  answer  to  some  interrogatory  in  the 
bill.  Affirmative  allegations  in  an  answer  are  in  this  respect  on  no 
better  footing  than  those  in  a  bill.  On  this  point  it  is  not  respon- 
sive. If  it  were,  the  title  of  the  Hixons  and  their  identity  are  cleaily 
made  out  by  the  evidence.  And  moreover,  if  it  were  responsive, 
and  not  positively  contradicted  by  two  witnesses ;  the  fact,  if  import- 
ant, could  not  avail,  inasmuch  as  the  answer  being  deprived  of 
credibility  in  other  respects,  is  so  in  this ;  for  falsum  in  uno  falsuoi  in 
omnibus. 

5.  It  id  contended  on  behalf  of  the  tenants  in  possession,  that 
having  occupied  the, lands  more  than  twenty  year%  the  act  of  limi- 
tations bars  our  title.  But,  1.  The  act  of  limitaticms  dknonlybe 
taken  advantage  of  by  pleading  it;  that  has  not  been  done. 
S.  They  must  be  looked  on  in  the  light  of  trustees  for  us,  the  eotiy 
in  the  surveyor's  book  being  notice  of  our  claim.  S  Rand.  475.  The 
implied  trust  obviates  the  bar  of  the  statute.  S.  The  fraud,  the 
mala  fides,  inferred  from  this  notice,  will  prevent  ahe  act  from  a^* 
tachiQg.  But,  4.  They  contend  that  the  appellees  have  no  titk, 
but  that  thd  title  is  in  them  by  virtue  of  this  possession.     If  the  ap- 
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pellees  have  no  title,  the  lands  are  vacant,  and  they  are  pleading 
the  statute  against  the  state.    Wild  lands  can  only  be  appropriated 
by  the  regular  mode  of  warrant,  entry,  survey  and  grant.    Posses- 
sion gives  no  title  as  against  the  state. 

These  tenants  claim  by  purchase  from  Christy:  They  do  not 
8bow  the  derivations  of  his  title;  set  out  no  deed  from  Christy  to 
tbem,  nor  state  the  purchase  money  or  consideration  of  the  convey- 
ance. The  evidence  proves,  that  at  one  time  they  professed  to  hold 
under  the  appellees;  at  another,  under  the  appellant  Ringo ;  and 
now,  oiily  claim  the  legal  title.  Their  claim  to  compensation  for 
improvements  on  another's  land,  cannot,  on  the  general  principles  of 
law,  be  allowed. 

As  to  the  form,  of  the  decree,  it  is  precisely  as  in  the  case  cited 
from  5  Cranch 

Mr  Justice  Watne  delivered  the  opinidn  of  the  Court. 

After  stating  the  case,  he  proceeded : 

It  is  contended  that  the  decree  is  erroneous  and  should  be  reversed. 
In  behalf  of  Ringo  it  is  urged  that  he  has  a  prior  legal  title,  unac- 
companied by  any  equity  of  the  complainants.  The  legal  title 
must  rest  upon  entry^  survey,  registry  and  patei^ ;  and  it  will  be 
admitted  that  a  legal  title  cannot  be  in  any  one  until  a  patent  has 
been  issued ;  and  further,  that  all  of  those  requir^tnents  to  make  a 
complete  title,  shall  have  been  done  without  fraud,  to  give  to  a 
patentee  a  valid  title.  If,  then,  in  the  courbc  of  carrying  his  surveys 
into  grant,  and  before  a  patent  upon  them  was  issued  to  him,  Ringo, 
under  a  notice  to  caveat  the  application  of  the  complainants  to  the 
general  assembly  of  Kentucky,  for  leave  to  bring  in  a  bill  to  authorize 
a  copy  of  these  original  surveys  for  two  thousand  acres  to  be  received 
and  registered,  that  a  patent  might  be  issued  to  them ;  acknowledged 
their  equity  to  be  superior  to  his  immature  legal  rights,  and  expressed 
his  willingness  that  it  should  be  affirmed  by  legislative  enactment ; 
it  being'done  by  the  legislature ;  its  act  nullified  his  surveys,  and  the 
latter  could  not  be  afterwards  any  foundation  for  a  patent  of  the  same 
land  to  himself.  The  complainants'  entry  and  survey  were  raised! 
by  the  legislature  into  a  right  to  the  exclusion  of  every  right  of  Rin- 
go ;  and  any  patent  afterwards  issued  to  him,  upon  bis  entriesland 
surveys,  is  a  nullity.r  The  legal  title  of  the  complainants  does  not 
rest  Hpon  the  statute  for  granting  lands,  but  upou  an  act  of  the  legis- 
lature directing  an  unregistered  survey,  inoperative  by  the  lapse  of 
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time,  to  be  registered,  and  a  patent  to  be  issued  upon  it.  When  this 
act  was  passed  in  favour  of  the  complainants,  the  land  covered  by 
the  survey,  under  the  entry  of  the  5th  of  August  1783,  became  ex 
cepted  from  the  mass  of  ungranted  vacant  land  ;  and  the  complain- 
ants acquired  rights  in  it  which  could  not  be  defeated  by  a  patent 
upon  Ringo's  entry  and  survey. 

This  view  of  the  case  makes  it  unnecessary  for  us  to  consider  the 
objections  to  the  decree  growing  out  of  Ringo's  transfer  of  his  entries 
and  surveys  to  the  complainants ;  namely,  that  there  was  no  consi- 
deration paid,  as  agreed  to  be  paid,  for  his  claim  ;  if  there  was,  that 
it  was  inadequate,  and  that  it  was  obtained  by  fraud.  In  truth,  at 
the  time  that  paper  was  executed,  he  had  no  legal  or  equitable  in- 
terest in  the  land  to  convey  and  be  transferred,  no  more  than  he  was 
conscientiously  bound  to  do ;  ns  he  confessed  and  had  so  declared  to 
others  when  he  was  making  his  surveys,  that  they  were  not  made 
with  an  intention  to  appropriate  them  to  himself,  but  to  enable  him 
to  make  a  division  of  tlie  land  between  the  complainants. 

But  how  forcibly  does  the  equity  of  the  complainants  prevail  over 
any  claim  of  Ringo,  when  the  latter  is  viewed  as  their  agent  at  the 
time  he  made  his  entry  and  surveys  upon  the  land,  which  he  had 
undertaken  to  assist  in  dividing  between  them.  It  is  said,  that  an 
unregistered  survey  gave  to  them  no  equitable  right  in  the  land;  and 
that  Ringo  being  only  an  agent  for  the  special  purpose  of  dividing 
the  land,  he  could  rightfully  enter  and  survey  it  for  himself  when  he 
ascertained  the  defect  in  the  titl^  of  the  complainants.  The  propo- 
sition of  a  want  of  equitable  right  in  the  complainants,  is  true 
as  against  the  state :  for  the  time  within  which  Ihe  survey  should 
have  been  returned  and  registered  before  a  grant  could  issue  had 
expired  ;  and  the  land  had  fallen  into  the  general  mass  of  ungranted 
land  liable  to  entry,  survey  and  grant  upon  treasury  land  office  war- 
rants. But  the  niistake  in  the  argument  is,  in  "applying  the  rights 
of  the  state  in  the  land,  to'  a  right  in  Ringo,  obtained  ^'hen 
he  was  admitting  to  the  complainants  his  agency,  for  them ;  and 
making  acknowledgements  of  their  title  to  others,  to  enable  liitn 
inorc  successfully  to  secure  by  his  artifices  a  title  in  the  land  to  him- 
self. On  the  same  day  Ringo  wrote  two  letters,  one  to  Litllejobn 
and  the  other  to  Charles  Binns.  In  both  he  acknowledges  himself 
to  be  the  agent  of  the  copfiplainants  :  but,  by  the  tenor  of  liis  letters  to 
Binns,  he  conceals  from  arid  misrepresents  to  Litllejobn,  and  under 
the  pretence  of  a  friendly  wish  to  save  Jiinns  from  unnecessary  ex- 
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peDse,  he  tells  him  that  as  no  survey  had  been  made  aod  no  grant 
had  existed,  that  he  need  not  go  to  any  expense  about  it,  as  it  ap- 
pears no  grant  can  now  issue ;  that  he  will  be  wrong  to  think  there 
was  no  better  right  to  the  land.  These  letters  were  written  two 
days  after  he  had  commenced,  measures  to  secure  the  land  for  him- 
self. The  equity  of  the  complainants,  therefore,  over  any  right  of 
Ringq,  does  not  arise  from  the  former  having  had,  at  this  time,  any 
legal  title  to  the  land;  but  from  Ringo's  having  practised  an  artifice 
upon  the  complainants,  whilst  he  was  their  agent/ to  prevent  them 
fiom  curing  the  defect  in  their  title,  that  he  might  deprive  them  of 
property  which  at  the  same  time  he  acknowledged  to  be  theirs.  He 
was  guilty  of  deceitful  practices  and  artful  devices,  contrary  to  the 
plain  rules  of  common  honesty  and  fair  dealing  between  men ;  and 
could  not  acquire  a  title  to  the  land,  valid  against  the  equity  which 
he  had  acknowledged  to  be  in  the  complainants.  It  is  unnecessary  to 
pursue  this  point  further.  The  decree  of  the  court  directing  Ringo 
to  convey,  must  be  affirmed :  and  the  proposition  laid  down  by  this 
court  is,  that  if  an  agent  discovers  a  defect  in  the  title  of  his  principal 
to  land,  he  cannot  misuse  it  to  acquire  a  title  for  himself;  and  if  he 
does,  that  he  will  be  held  as  a  trustee  holding  for  his  principal. 

In  regard  to  the  tenants,  the  decree  of  the  court  must  be  reversed. 
They  were  made  parties  by  an  amended  bill.  In  the  original  bill 
the  complainants  charge  that  the  land  had  been  occupied  for  ten  or 
twelve  years  by  tenants  of  Binns,  and  in  the  amended  bill  they  are 
said  to  be  tenants  in  possession  of  the  land  claimed  by  the  defendant. 
Nor  are  they  charged  with  fraud  in  either.  It  is  not  necessary, 
therefore,  to  consider  the  grounds  urged  in  the  argument  of  counsel 
for  a  reversal  of  the  decree  against  the  tenants,  if  a  point  arises  upon 
the  pleadings  decisive  of  their  case.  Not  having  been  charged  with 
fi^ud  on  the  bill,  or  placed  by  it  in  any  such  relation  to  the  land  or 
to  the  complainapts,  no  case  exists  for  the  interference  of  a  court  of 
equity.  Whether  they  occupied  the  lands  as  the  tenants  of  Binns, 
or  as  declared  in  the  original  bill,  or  as  tenants  in  possession  under 
another  ;  the  complainants  are  to  be  supposed  to  have  iheir  remedy 
at  law  for  the  recovery  of  the  land  until  they  shall  charge  and  show 
that  the  tenants  obtained,  and  retain  possession,  in  contravention  of 
some  equity  subsisting  between  them  and  the  complainants.  The 
tenants  are  not  so  charged,  nor  is  there  any  thing  in  the  record  from 
which  such  a  conclusion  can  be  drawn.  -  They  are  merely  shown  to 
be  in  possession  of  parts  of  the  oi  iginal  survey  of  two  thousand  acres, 
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which  was  rdeurveyed  by  Ringo;  and  it  is  probable  they  hold  under 
him ;  but  there  is  no  proof  that  they  were  parties  to  the  fraud  which 
he  practised  upon  the  complainants.  This  point  does  not  nppear  to 
have  been  made  in  the  hearing  in  the  court  beiow^  nor  was  it  urged 
in  argument  in  this  court;  but  it  is  obvious  in  the  pleadings,  and 
must  be  noticed  by  us :  it  is  sufficient  for  the  reversal  of  so  much  of 
the  decree  as  relates  to  the  tenants ;  and  it  will  be  directed  with  per- 
mission to  the  complainants  to  amend  their  bill,  if  they  shall  please 
to  do  so. 

It  was  also  urged  that  the  decree  should  be  reversed,  on  the 
grounds  that  there  was  no  proof  showing  the  complainants,  the  Hix- 
ons,  to  be  the  heirs  of  Timothy  Hixon,  and  that  the  will  of  Timothy 
Hizon showed  that  the  complainants  should  have  claimed  as  deviseet, 
and  not  as  heirs. 

The  decree  being  reversed  as  to  the  tenants;  neither  point.is  mat^ 
rial  to  them  ;.and  these  objections  cannot  prevail  against  the  affinm- 
tioh  of  the  decree  as  to  Ringo,  because  the  allegation  in  the  bill  of 
the  complainants  that  the  Hixons  were  the  heirs  of  Timothy  Hixoo, 
is  not  denied  in  the  defendant's  answers,  and  was  therefore  not  a 
point  put  fn  issue  by  the  pleadings.  Besides,  the  fact  not  having 
^en  denied  by  the  answer,  there  are  ample  and  frequent  proofs  in  (he 
record  of  Ringo's  admission  that  they  were  the  heirs  of  Tirootbj 
Hixon,  and  of  his  acknowledgements  of  their  equitable  right  io  the 
land  in  that  character. 


This  cause  came  on  to  be  beard  on  the  transcript  of  the  recoid 
from  the  circuit  court  of  the  United  States  for  the  district  of  Ken* 
tucky,  and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered,  adjudged  and  decreed  by  this  court,  that  so  much  of  the 
der.ree  of  the  said  circuit  court  in  this  cause  as  directs  the  defeudaat 
Ringo  to  convey  to  the  complainants  be,  and  the  same  is  hereby 
affirmed  with  costs,  and  that  so  much  of  the  said  decree  as  directs 
the  tenants  to  convey  to  tlie  complainants  be,  and  the  same  is  hereby 
reversed:  and  it  is  further  ordered  and  decreed  by  this  court,  that 
this  cause  be,  and  the  same  is  hereby  remanded  to  the  said  ciftoit 
court,  with  directions  for  further  proceedings  to  be  had  therein,  in 
conformity  to  the  opinion  and  decree  of  this  court,  and  as  to  law  and 
justice  may  appertain. 
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M.  B.  Hatd£L»  plaintiff  in  error  y.  Francois  Oirod. 

By  the  cIyII  code  of  Looinana,  a  time  or  delay  for  the  payment  of  debtt,  called  a 
leapite,  is  granted  by  the  proper  court  on  petition  of  a  debtor  who  is  unable  to  pay 
his  debta,  Ao.:  but  notice  of  the  proceeding  must  be  given  to  every  creditori on 
whom  notice  could  be  served ;  or  he  is  not  bound  by  the  same. 
.  Vm  district  court  of  the  United  States  of  Louisiana  properly  overruled  a  defence 
set  up  to  an  action  on  a  promissory  note,  against  a  debtor  who  had  not  given  no- 
tice to  his  creditors  of  the  proceedings  for  a  respite.  The  creditor  was  in  no  sense 
a  par^  to  the  proceeding ;  and  his  rights  were  in  no  sense  affected  by  them. 

IN  error  to  the  district  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana. 

The  defendant  in  error  instituted  a  suit  in  the  district  court,  on  a 
promissory  note  Tand  the  defendant  having  applied,  after  the  suit 
was  brought,  to  a  court  of  Louisiana  for  the  benefit. of  the  insolvent 
law  of  that  state ;  pleaded  a  respite,  obtained  in  those  proceedings 
against  his  creditors. 

In  the  proceedings  of  the  court  of  Louisiana,  in  the  petition  of  the 
plaintiff  in  error,  it  no  where  appears  that  any  notice  of  the  same 
was  given  to  Francois  Girod ;  on  this  ground  the  district  court  de- 
cided against  the  plea,  and  gave  judgment  for  the  plaintiff  in  that 
courL 

The  defendant  prosecuted  this  ^rit  of  error. 

The  case  was  argued  by  Mr  Key,  for  the  defendant  in  error.  Ho 
counsel  appeared  for  the  plaintiff. 

Mr  Key  contended : 

That  the  plaintiff  below  was  no  party  to  these  proceedings,  nor  in 
any  way  affected  by  them ;  and,  that  the  proceedings  were  wholly 
irregular,  and  did  not  entitle  the  defendant,  in  the  district  court,  to 
a  respite  against  any  of  his  creditors. 

Mr  Key  referred  to  the  civil  code  of  Louisiana,  article  3051,  and 
others ;  which  require  that  notice  shall  be  given  to  the  creditors  of  a 
petitioner ;  and  which  declare  that  no  creditor,  other  than  those  to 
whom  such  notice  had  been  given,  should  be  affected  by  the  same. 
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He  also  cited  Breedlove  and  Robeson  ▼•  Nicolet  and  Bigg,  7 
Peters  434,  in  which  was  decided  the  question  presented  in  this  case. 
He  claimed  ten  per  cent  damages,  as  he  contended  the  writ  of  error 
had  been  sued  out  for  delay  only ;  the  law  of  the  case  having  been 
clearly  settled  in  the  case  cited. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

This  case  is  brought  before  this  court  by  a  writ  of  error,  to  revem 
the  judgment  of  the  district  court  ibr  the  eastern  district  of  Lou- 
isiana. 

The  plaintiff,  in  the  district  court,  filed  his  petition,  representing 
that  Haydel,  the  defendant,  was  indebted  to  him  in  the  sum  of  2189 
dollars,  being  the  amount  of  a  certain  promissory  note  drawn  the  l7th 
of  July  1833  by  J.  J.  Haydel,  payable  in  all  the  month  of  February 
1834,  to  the  order  of  M.  Belfort  Haydel,  by  whom  it  was  indorsed, 
to  the  plaintiff.  That  when  the  note  became  due,  demand  was  made 
and  notice  given,  &c. 

On  the  19th  of  May  1834,  the  defendant,  Haydel,  filed  an  answer; 
in  which  he  states,  for  exception  to  the  petition,  that  by  a  decree  of 
the  .first  district  court  of  the  first  judicial  district  of  Louisiana,  all 
proceedings  against  his  property  and  person  have  been  stayed  upon 
the  Application  of  the  respondent  for  a  respite,  under  the  provisions  of 
the  law  of  the  state  of  Louisiana. 

**  That  the  note  or  instrument  upon  which  he  is  sued  being  made 
in  said  state  and  payable  there,  the  said  Girod  having  before,  and 
since  the  making  bf  said  note,  resided  within  the  said  state,  is  bound 
by  the  laws  thereof,  and  cannot,  because  of  the  decree  aforesaid, 
further  prosecute  his  said  suit  in  this  court,  until  the  creditors  of  year 
respondent  shall  have  refused  the  respite  demanded  by  him,  or  until 
the  period  thereof,  should  the  said  creditors  accord  a  respite,  has  ex- 
pired." 

Afterwards  the  defendant  applied  for  leave  to  file  a  supplemental 
answer,  which  was  refused  under  the  rule  of  the  court. 

And  on  the  14th  of  January  1835,  a  judgment  was  entered  for  the 
plaintiff. 

By  the  civil  code  of  Louisiana,  it  is  declared,  article  3051, ''a 
respite  is  an  act  by  which  a  debtor  who  is  unable  to  satisfy  his  debts 
at  the  moment,  transacts  with  his  creditors,  and  obtains  from  them 
time  or  delay  for  the  payment  of  the  sums  which  he  owes  them.'' 
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And  in  article  3064;  <^but  in  order  that  a  respite  may  produce 
that  effect,  it  is  necessary, 

<<  1.  That  the  debtor  should  deposit  in  the  office  of  the  cleric  of 
the  court  of  his  doraicil,  to  whom  be  presents  his  petition  for  calling 
his  creditors,  a  true  and  exact  schedule,  sworn  to  by  him,  of  all  his 
movable  and  immovable  property,  as  well  as  of  his  debts. 

**  2.  That  a  meeting  of  the  creditors  of  such  debtor,  domiciliated 
in  the  state,  shall  be  cdlled  on  a  certain  day  at  the  office  of  a  notary 
public,  by  order  of  the  judge ;  at  which  meeting  the  creditors  shall  be 
summoned  to  attend  by  process  issued  from  the  court,  if  the  creditors 
li'.d  within  the  parish  where  the  meeting  shall  take  place,  or  by  let- 
ters addressed  to  them  by  the  notary,  if  th%y  are  not  residing  in  the 
parish,  &c.^ 

It  was  under  this  law  that  the  matters  in  the  defendant's  answers 
were  pleaded ;  and  it  was  jnsisted  that  the  district  court  should  have 
suspended  all  proceedings  in  the  suit. 

The  defendant,  it  appears^  exhibited  his  schedule,  as  stated  in  the 
state  court ;  but  it  no  where  appears  in  the  record  that  notice  was 
given  to  the  plaintiff  either  by  the  notary  or  otherwise,  as  the  law 
requires.  Without  deciding  what  effect  these  proceedings  in  the 
sttte  court,  if  regular,  could  have  on  the  suit  in  the  district  cou^  t,  it 
is  enough  to  say  that  as  the  plaintiff  had  no  notice,  he  was  ia  no  sense 
made  a  party  to  the  proceedings,  and  consequently  his  rights  are  in 
no  respect  affected  by  them.  The  district  court,  therefore,  did  not 
err  in  overruling  this  defence,  and  giving  a  judgment  for  the  plaintiff. 

Thi9  point  was  decided  in  the  case  of  Breedlove  and  Robeson  v. 
Nicolet  and  Bigg,  7  Peters  434.  The  judgment  of  the  district  court 
is  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  and  was  argued  by  counsel;  on  consideration  whereof,  Jt 
is  adjudged  and  ordered  by  this  court,  that  the  judgment  of  the  said 
district  court  in  this  cause  be,  and  the  same  is  hereby  affirmed,  with 
costs  and  damages  at  the  rate  of  six  per  centum  per  annum. 
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Elizabeth  Dayis,  administratrix  of  John  H.  Davis  y.  Alex- 
ander Braden. 

The  defendint  in  an  action  of  Retinae  died  pnnrioai  to  the  return  day  of  the  tern, 
and  at  the  term  his  death  was  suggested ,  and  a  scire  facias  was  issued  to  his  exe- 
cutors, to  a  subsequent  term,  and  the  plaiellff  moved  the  court  to  revive  the  eiiit 
•gainst  them ;  which  motion,  on  argument,  was  oTerruled,  and  the  suit  dieted. 
On  a  day  afterwards,  in  the  same  term,' the  plaintiff's  attorney  moved  the  coart  te 
rescind  the  order  refusing  to  revive  the  suit ;  and  upon  tliis  motion  the  judges  weie 
opposed  in  opinion,  whether  the  action  could  be  revived  against  the  pereoiMl 
lepresentatives  of  the  defi^ndant;  which  division  was  certified  to  the  supceme 
court.  Held  :  that  the  question  cannot  be  brought  up  on  a  certificate  of  division. 
There  was  iiot,  in  strictness,  any  cause  in  court.  The  insurmountable  objection  ii^ 
that  the  granting  or  refusing  the  motion,  was  a  matter  resting  in  the  discretion  ef 
the  court,  and  did  not  present  a  point  that  could  be  certified  under  the  act  of  oon- 
gress.  Although  the  words  of  the  act  are  general,  tha^  whenever  any  qotmtkm 
shall  occur  before  a  circuit  court,  upon  which  the  opinion  of  th^  judges  shell  be 
opposed,  the  point  shall  be  certified,  dec. ;  yet  it  is  very  certain  that  this  i 
embrace  every  question  that  may  arise  in  the  progress  of  a  cause,  from  its  i 
•mencement.  There  maybe  many  mottona  made  in  the  different  stage»of  e  i 
before  trial,  that  could  not  be  brought  here  under  a  certificate  of  division ;  i 
motions  for  amendments,  for  commissions,  ^r  continuances,  dkc.,  and  vaiione 
other  motions  that  arise  in  the  progress  of  a  suit ;  which,  if  brought  up  in  this 
manner,  would  occasion  great  delay  and  expense.  These,  and  all  other  questione 
resting  in  the  discretion  of  the  circuit  court,  are  not  to  be  reviewed  here. 

The  questions  which  may  be  certified,  are  those  which  may  arise  on  the  trial  oC  e 
case,  and  are  such  as  may  be  presented  upon  the  final  hearing  of  a  cause,  or  pleee 
to  the  jorisdic^on  of  the  court.  The  motion  in  the  present  case  does  not  stand  on 
stronger  gro^  ids  than  a  motion  for  a  new  trial;  and  it  has  been  decided  in  this 
court,  in  the  case  of  the  United  SUtes  v.  Daniel,  6  Wheat  643,5  Good.  Rep.  170; 
that  a  division  of  opinion  upon  such  a  motion  cannot  be  brought  here  by  a  certifii 
cate  of  a  division  of  opinion  in  the  circuit  court ;  and  the  reason  assigned  is,  tiist 
the  granting  or  refusing  a  new  trial  isa  mere  matter  of  discretion;  and  the  refbsel, 
although  the  grounds  of  the  motion  be  spread  upon  the  record,  is  no  soflteient 
cause  for  a  vrrit  of  error.  The  effect  of  the  division  is,  that  the  motion  is  lost :  eo 
in  the  present  case,  the  effect  of  the  division  of  opinion  is,  that  the  motion  is  loeC, 
and  the  plaintiff  is  driven  to  a  new  suit. 

The  court  do  not  mean  to  decide,  definitively,  that  no  question  can  be  brongfat  here 
upon  a  certificate  of  a  division  of  opinion,  unless  the  point  arose  upon  the  trial  of 
the  cause ;  but  are  very  much  induced  to  think  that  such  is  the  true  constmetion 
of  the  act :  but  from  the  general  words  used,  cases  may  possibly  arise  that  we  do 
not  foresee. 

ON  a  certificate  of  division  in  opinion  from  the  circuit  court  of  the 
Unit^  Statesfor  West  Tenneaaee. 
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At  September  term  1825,  an  action  of  detinue  was  instituted  in 
the  circuit  court,  by  John  H.  Davis  against  Alexander  Braden,  to 
recover  a  negro  slave.  During  the  progress  of  the  suit,  the  plaintiff 
died,  and  the  suit  was  revived  in  the  name  of  Elizabeth  Davis,  his 
administratrix,  on  the  Ist  day  of  October  1830.  Afterwards  the  de- 
fendant Alexander  Braden  died ;  and  at  September  term  1832,  his 
death  was  suggested  by  the  plaintiff:  and  at  September  term  1833, 
ihe  court  made  an  order  as  follows :  **  It  appearing  to  the  court  that 
the  death  of  the  defendant  was  suggested  at  the  last  term  of  this 
coart,  and  no  steps  having  been  since  taken  to  revive  the  suit 
against  the  representatives  of  said  defendant,  it  is  ordered  that  the 
same  abate."  Afterwards,  at  the  same  term,  the  order  abating  the 
suit  was  set  aside,  and  a  scire  facias  was  issued  to  his  executor ; 
and  on  the  return  of  the  same,  in  September  1834,  a  motion  to  re- 
vive the  suit  against  the  executor  of  Alexander  Braden,  was  upon 
argument  overruled.  On  a  day  afterwards,  in  the  same  term,  the 
plaintiff's  counsel  moved  to  rescind  this  order ;  and  the  court  directed 
the  following  to  be  entered  of  record,  viz. 

''This  was  an  action  of  detinue  founded  on  a  tort,  brought  by  the 
pluntiff  against  Alexander  Braden,  the  defendant,  for  the  wrongful 
detention  of  a  slave.  The  defendant,  Braden,  died  previous  to  Sep- 
tember term  1832,  before  the  suit  could  be  tried.  His  death  was  sug- 
gested at  September  term  1832,  and  a  scire  facias  issued  against  Mar- 
garet Braden  and  Harvey  Braden,  his  personal  representatives,  since 
the  last  term,  returnable  to  the  present  term,  to  show  cause  why  the 
said  action  should  not  be  revived. 

'*The  peiBonal  representatives  by  their  counsel  appeared,  and  upon 
argument  of  the  motion,  whether  the  said  action  should  or  could  be 
revived  against  said  personal  representatives,  the  opinions  of  the 
judges  on  said  point  Vi^ere  opposed.  Whereupon,  upon  motion  of  the 
plaintifl^  by  her  attorney,  that  the  point  upon  which  said  disagree- 
ment happened,  may  be  stated  under  the  direction  of  the  judges^ 
and  certified  under  the  seal  of  the  court,  to  the  supreme  court  to  \)e 
finally  decided:  it  is,  therefore,  ordered  that  the  foregoing  state- 
ment of  facts  in  relation  to  said  disagreement,  which  is  made  under 
the  direction  ot  the  judges,  be  certified,  according  to  the  request  of 
the  parties,  and  the  law  in  that  case  made  and  provided." 

^Huntsman,  for  the  defendant,  slated  that  the  record  presents 
but  one  question  for  the  decision  of  (his  court.     Can  an  action  of  de- 
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tinue,  founded  on  a  wrongful  detention  of  property,  be  revived 
aga^inst  the  executor  or  administrator  of  a  deceased  defendant. 

For  defendapt  it  is  insisted  it  cannot. 

The  unlawful  detention  is  the  gist  of  the  action.  1  Inst.  286 ;  1 
Chitty,  pi.  119.  But  this  question  has  been  put  at  rest  in  the  state 
of  Tennessee,  by  the  very  elaborate  decision  of  the  supreme  court  of 
that  state,  in  the^  case  of  Jones  and  Glass  against  E.  B.  Littlefteld, 
administrators,  &c.,  reported  in  S  Terg.  133.  That  case  is  deciiiye 
of  .this  cause,  and  the  court  say,  **an  action  of  detinue,  founded  <m 
a  wrongful  detention  of  property,  cannot  be  revived,  againsi  an  ad- 
ministrator," &c. 

The  instruction  to  the  circuit  court  ihould  be,  that  this  irait  caoDOt 
be  revived  against  the  personal  representatives  of  Alexander  Btadeo 
deceased. 

^n  counsel  appeared  for  the  plaintiff. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  detinue,  brought  against  the  defendant  for 
the  wrongful  detention  of  a  slave.  The  defendant  died  previous  to 
the  term  of  the  circuit  court  in  the  district  of  West  Tennessee  in 
September  1832.  His  death  was  suggested  at  that  term,  and  a 
scire  facias  afterwards  issued  against  Margaret  Braden  and  Harvey 
Braden,  his  personal  representatives,  returnable  at  the  September 
term  1834 ;  at  which  term  the  parties  appeared  by  their  attorneys: 
and  the  plaintiff's  attorney  moved  to  revive  the  suit  against  the 
executors  of  Braden,  which  motion,  on  argument,  was  overruled  by 
the 'court,  and  the  suit  abated;  and  at  a  subsequent  day  in  the  same 
term  the  plaintiff's  attorney  moved  the  court  to  rescind  the  order 
refusing  the  motion  to  revive  the  suit;  and  upon  this  motion  the 
judges  were  opposed  in  opinion  whether  the  action  could  be  revived 
against  the  personal  representatives  of  the  defendant ;  and  the  case 
comes  here  on  a  certificate  of  a  division  of  opinion. 

This  question  cannot,  we  think,  \fe  brought  up  on  a  certificate  of 
division  of  opinion  in  the  circuit  court :  there  was  not,  in  strictnesi^ 
any  cause  in  court.  This  suit  had  abated  by  the  death  of  the 
defendant ;  and  the  motion  to  revive  it  aigainst  his  personal  represents 
aiives  had  been  denied,  and  the  motion  on  which  the  division  of 
opinion  arose  was  to  rescind  that  rule.  'This  motion,  however,  being 
tnude  at  the  same  term  in  which  the  motion  to  revive  had  been 
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overruled,  this  objection  may  not  be  conclusive :  but  the  insurmount- 
able objection  is,  that  the  granting  or  refusing  this  motion  was  a 
matter  resting  in  the  discretion  of  the  court,  and  did  not  present  a 
point  that  can  be  certified  under  the  act  of  congress. 

AUliougl)  the  words  of  the  act  are  general,  that  whenever  any  ques- 
tion shall  occur  before  a  circuit  court  upon  which  the  opinion  of  (he 
judges  shall  be  opfiosed,  the  point  shall  be  certified,  &c.;  yet  it  is  very 
certain  that  this  cannot  embrace  every  question  that  may  arise  in  the 
progress  of  a  cause,  from  its  commencement.  There  may  be  many 
motions  made  in  the  dilTcrent  stages  of  a  cause,  before  trial,  that  could 
not  be  brought  here  under  a  certificate  of  division  ;  sucli  as  motions 
for  amendments,  for  commissions,  for  continuances^  &c. ;  and  various 
other  motions  that  arise  in  the  progress  of  a  suit ;  which,  if  brought 
up  in  this  manner,  would  occasion  great  delay  and  expense.  These, 
and  all  other  questions  resting  in  the  discretion  of  the  circuit  court, 
are  not  to  be  reviewed  here. 

The  first  proviso  in  this  section  of  the  act  (3  Laws  U.  S.  482,  sect.  6) 
would  seem  very  plainly  to  indicates,  that  the  points  which  may  be 
certified  to  this  court,  must  arise  upon  some  question  at  the  trial :  '*  Pro- 
vided, that  nothing  herein  contained  shall  prevent  the  cause  from  pro- 
ceeding;  if,  in  the  opinion  of  ibB  court,  further  proceedings  can  be  had 
without  prejudice  to  the  merits."  And  this  construction  of  the  act  is 
in  some  measure  corroborated  by  the  provision  in  the  former  act  of 
179S,  2  Laws  U.  S.  366,  for  the  like  purpose;  providing  for  «  division 
of  opinion,  when  the  court  should  be  held  by  the  district  judge  and 
one  of  the  judges  of  the  supreme  court*.  That  act  is  in  terms  restrict- 
ed to  questions  arising  upon  a  final  hearing  of  a  cause  or  pleas  to  the 
jurisdiction  of  the  court.  The  provision  in  the  present  act  of  1803, 
was  a  substitute  for  that,  as  to  the  mode  of  disposing  of  the  question. 
But  there  is  nothing  in  this  act  aflfording  grounds  for  the  conclusion, 
that  it  was  intended  to  enlarge  the  provision  as  to  the  questions  that 
were  to  be  brought  up. 

The  motion  in  th^  present  case  does  not  stand  on  stronger  grounds 
than  a  motion  for  a  new  trial ;  and  it  has  been  decided  in  this  court, 
in  the  case  of  the  United  States  v.  Daniel,  6  Wheat.  543,  that  a  divi- 
sion of  opinion  upon  such  a  motion  cannot  be  brought  here  by  a 
certificate  of  a  division  of  opinion  in  the  circuit  court :  and  the  reason 
assigned  is,  that  the  granting  or  refusing  a  new  trial  is  a  mere  matter 
of  discretion ;  and  the  refusal,  although  the  grounds  of  the  motion 
be  ppread  upon  the  record,  is  no  sufficient  cause  for  a  writ  of  ercor^ 
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The  effect  of  the  divisiOD  i^  that  the  motion  is  lost :  so  in  the  present 
case,  the  effect  of  the  division  of  opinion  is,  that  the  motion  b  lost 
and  the  plaintiff  is  driven  to  a  new  suit. 

It  may  be  supposed  that  the  case  of  the  United  States  v.  Wilsoo, 
is  an  authority  for  entertaining  the  present  question  ;  7  Peters  154; 
but  that  case  differs  essentially  from  this.     That  case  was  actually 
in  court,  tind  the  motion  on  which  the  judges  \^ere  opposed  in  opioieti 
related  to  proceedings  in  the  trial  of  the  cause :  the  prisoner  having 
pleaded  guilty^  pronouncing  judgment  by  the  court  was  a  part  of  ths 
trial,  and  the  question  arose  upon  a  motion  of  the  district  attorney 
for  judgment.     It  was  not  a  matter  resting  in  the  discretion  of  the 
court,  whether  to  give  judgment  or  not:  the  court  was  bound,  either 
to  pass  sentence  upon  the  prisoner,  or  to  discharge  him.    The  point 
upon  which  the  judges  were  divided  in  opinion  did  not  relate  to  any 
matter  resting  in  the  discretion  of  the  court,  as  to  the  nature  or 
degree  of  punishment ;  but  whether  the  prisoner  was  punishable  at 
all  or  not :  and  that«depended  upon  a  question  of  law  growing  out 
of  the  pardon  of  the  prisoner;  and  in  no  respect  rested  in  the  discretion, 
of  the  court.   We  do  not  mean  to  decide,  definitively,  that  no  question 
can  be  brought  here  upon  a  certificate  of  a  division  of  opinion,  unless 
the  point  arose  upon  the  trial  of  the  cause ;  but  we  are  very  much 
induced  to  think  tBat  such  is  the  true  construction  of  the  act:  but 
from  the  general  words  used,  cases  may  possibly  arise  that  we  do  not 
foresee.    The  question,  however,  brouglit  up  in  the  present  case, 
b6ing  one  resting  entirely  in  the  discretion  of  the  court,  is  clearly  not 
within  the  act ;  and  this  court  pannot,  therefore,  take  cognizance  of 
the  question. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  West 
Tennessee,  and  on  the  point  and  question  on  wliich  the  judges  of  the 
eaid  circuit  court  were  opposed  in  opinion,  and  which  was  certified 
to  this  court  for  its  opinion  agreeably  to  the  act  of  congress  in  such 
case  made  and  provided,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court,  that  it  cannot  take  cog* 
nizance  of  the  question  certified,  the  case  being  one  resting  entirely 
in  the  discretion  of  the  circuit  court,  and  therefore  clearly  not  within 
the  act  of  congress  of  the  29th  of  April  1802:  whereupon,  it  i* 
ordered  and  adjudged  by  this  court,  that  it  be  so  certified  to  the  said 
circuit  court 
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Richard  R.  Keene,  plaintiff  in  error  ▼.  The  Heirs  of  Daniel 

Clark. 

A  writ  of  error  was  prowouied  to  the  eupreme  court  of  Louisiana,  under  the  twen- 
tj-fifUi  section  of  the  jadiciary  act  of  1787,  to  revise  the  judgment  of  that  court. 
The  cause  was  dismiased,  as  it  did  not  appear  that  any  question  was  presented  in 
the  court  below  within  the  purview  of  the  act;  the  case  having  been  decided  upon 
a  collateral  matter,  independent  of,  aid  wholly  aside  from  any  such  question. 

IN  error  to  the  supreme  court  of  the  state  of  Louisiana, 

This  case  was  submitied  to  the  court  on  the  record,  by  Mr  Brient, 
for  the  plaintiff  in  error. 

Afterward,  Coxe,  for  the  defendant,  gave  to  the  court  the  follow* 
ing  statement,  in  support  of  a  motion  to  dismiss  the  suit  for  want  of 
jurisdiction. 

This  suit  was  instituted  to  recover  10,000  dollars,  with  interest. 
This  was  the  alleged  consideration  money  paid  by  Keene^  for  the 
conveyance  of  a  tract  of  land  described  in  the  record.  Th^  ground 
of  the  claim  is  the  covenant  of  warranty  contained  in  the  deed  ;  and 
the  eviction  of  the  plaintiff  by  a  paramount  title,  viz.  that  of  the 
United  States. 

The  only  evidence  of  this  eviction  was,  that  the  United  Slates 
caused  a  survey  to  be  made  of  this,  among  other  lands. 

The  district  court  of  the  state  decided  that  this  survey  did  not 
amount  to  an  evicUonr. 
This  judgment  was  affirmed  in  the  supreme  court. 
The  present  writ  of  error  is  directed  to  the  supreme  court  of  Loui- 
siana, by  virtue  of  the  twenty-fifth  section  of  the  judicial  act  of  1789. 
The  defendants  in  error  submit  that  the  decision  of  the  supreme 
court  of  Louisiana — that  the  matter  {voved,  viz.  the  mere  fact  that 
the  officers  of  the  United  States  had  surveyed  the  land  in  question, 
does  not  amount  to  an  eviction ;  is  not  a  decision  against  any  claim, 
title  or  exemption,  under  the  constitution,  treaties  or  laws  of  the 
United  States,  or  in  any  way  within  the  provisions  of  the  judicial  act. 
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Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 
This  is  a  writ  of  error  to  the  supreme  court  of  LouisiaDa,  brought 
here  under  ihe  Iwenly-fifth  section  of  the  judiciary  act  of  1789, 
ch.  20,  to  revise  the  judgment  of  that  couiL 

The  suit  was  originally  brought  by  the  plaintiff  in  error,  in  (he 
state  district  pourt,  against  the  defendants  in  error,  as  heirs  and  re- 
preseutatives^of  Daniel.  Clark,  to  recover  the  purchase  money  and 
interest  for  ai  certain  tract  of  land  situate  near  Baton  Rouge,  be- 
tween the  rivers  Perdido  and  Mississippi,  east  and.  west,  and  the 
thirty-fir^t  degree  of  north  latitude,  and  the  river  Iberville,  north  and 
south;  which  Clark  sold  tu  tlie  plaintiff  in  error,  in  1007,  for  10,000 
dollars.     The  petition  states,  that  Clark  derived  his  title  thereto 
from  or  through  a  grant  of  the  same,  from  the  Spanish  government, 
after  the  treaty  of  St  Ildefonso,  in  the  year  1800,  by  which  it  was 
ceded  to  France  by  Spain  ;  and  that  France  afterwards,  in  180S, 
ceded  it  to  the^niled  States  ais  a  part  of  Louisiana ;  and  that  in  vir- 
tue thereof,  the  United  Statesvacquired  a  j^8t  title  thereto,  and  npder 
the  acts  of  congress,  have  entire  possession  of  the  same  ;  and  the . 
petitioner  refers  to  certain  accompanying  docmuents,  marked  No.  1 
and  2,  to  prove  the  sale  to  him,,  and  the  occupation  and  possession  of 
the  United  States.    The  defendants  in  eiTor  pleaded  the  general 
issue  ;  and  judgment  was  given  in  the  state  district  court  for  tliem. 
The  plaintiff  in  error  then  c{irried  the  same,  by  appeal,  to  the  su- 
preme court  of  Louisiana ;  and  the  only  point  that  appears  there  to 
have  been  raised  or  decided  was,  whether  the  plaintiff  in  error  bad 
been  evicted  from  the  land  or  not.     According  to  the  practice 
in  Louisiana,  the  opinion  of  the  supreme  court  is  stated  on  the  re- 
cord.  A  fter  reciting  the  state  of  the  pleadings,  it  proceeds  as  follows  : 
^Hhe  plaintiff  contends,  he  showed  an  eviction,  as  the  evidence 
estabhshes,  that  the  whole  land  along  the  stream,  on  which  the  pre- 
mises are  situated,  from  its  source  to  its  mouth,  was  surveyed  by 
order  of  the  United  States.     It  does  not  appear  to  us  that  the  dis- 
trict court  erred.     It  is  true,  the  surveyors  must  have  necessarily 
passed  near  the  plaintiff's  land  in  effecting  the  survey.     It  does  not 
appear  to  us  that  it  was  occupied,  or  that  any  person  on  it  was 
thereby  disturbed.^'    And  then,  after  adverting  to  the  case  of  Beasj 
v.  Pintade,  the  court  added  :  ''  the  present  case  differs  from  tliatin 
this,  that  here  the  United  States  have  directed  ao  act  of  ownership 
over  a  vast  tract  of  country,  some  small  part  of  which  may  well  be 
supposed  to  have  been  lawfully  possessed  and  even  owned  by  indi- 
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viduals.    This  does  not  appear  to  us  to  amount  to  a  denial  of  title  of 
any  of  these  individuals ;  much  less  an  eviction  in  this  particular 
case.'* 

This  is  the  whole  of  the  opinion  of  the  court,  from  which  it  is  ap- 
parent, that  the  judgment  did  not  turn  upon  any  question  within 
the  purview  of  the  twenty-fifth  section  of  the  judiciary  act  of  1789,. 
ch.  20 ;  but  wholly  upon  a  collateral  matter,  independent  of  and 
wholly  aside  from  any  such  question.  It  was  merely  a  decision 
that  a  public  survey,  under  the  authoriiv  of  the  United  Slates,  of  a 
large  tract  of  country,  including  the  premises,  was  not,  per  se,  an 
eviction  of  the  plaintiff  in  error. 

Upon  the  grounds,  therefore,  of  the  doctrine  already  stated  by  this 
court,  at  this  term,  in  the  case  of  Crowell  v.  Randel,  the  cause  must 
be  dismissed  for  want  of  jurisdiction. 
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Thomas  Leland  and  Cynthia  B.  Leland  his  wife,  Lemobl 
Hastings,  George  Carlton  and  Elizabeth  Waite  Carltoh 
HIS  wife,  William.  Jones  Hastings,  Jonathan  Jenks  Hast- 
ings, Lambert  Hastings,  Joel  Hastings,  Hubbard  Hastings 
AND  Harriet  Maria  Hastings,  plaintiffs  v.  David  Wil- 
kinson. 

Cynthia  Jenks,  on  a  petition  to  tlie  general  assembly  of  Rhode  Island,  lepiesentr 
ing  that  she  was  the  executrix  of  the  last  will  and  testament  of  Jonathan  Jcoki, 
late  of  Winchester,  in  tlie  state  of  New  Hampshire,  deceased;  and  the  peno- 
nal  property  being  insufficient  to  pay  the  debts  of  the  estate ;  obtained  authontj 
from  the  judge  of  probate  to  make  sale  of  so  much  of  the  real  estate  of  the  deceased 
as  should  be  necessary  to  pay  the  debts.  Under  this  authority  she  sold  and  ooa- 
veyed  certain  lands  in  the  state  of  Rhode  Island,  as  beloi  ging  to  the  estate,  sad 
receiyed  a  part  of  the  consideration  money,  and  the  balance  was  to  be  paid  when 
the  deed  executed  by  the  petitioner  should  Ve  ratified  by  the  general  aasemhly. 
The  residue  of  the  purchase  money  was  represented  to  be  absolutely  necessary  to 
pay  the  debts  of  the  estate,  and  a  ratification  of  the  deed,  &c.  was  prayed.  In  the 
lower  house,  June  1792,  "  it  was  voted  and  resolved,  that  the  said  petition  be  re- 
ceived, and  that  the  said  deed  and  the  same  is  hereby  ratified  and  confirmed,  lo 
far  as  respects  the  conveyance  of  any  right  or  interest  in  said  estate,  mentioned  ia 
said  deed,  which  belonged  to  the  said  Jonathan  Jenks  at  the  time  of  his  decease." 
And  in  the  upper  house  this  resolve  was  read  the  same  day,  and  concurred  in. 

By  the  Court,  The  purchasers,  under  the  deed  sanctioned,  received  all  the  inteieit 
in  the  premises  which  had  been  vested  in  Jonathan  Jenks,  and  which  on  hu  death 
vested  in  his  heirs  or  devisees.  The  act  of  the  legislature  and  the  deed  are  uIioqb- 
ditional,  and  neither  the^heira  of  Cynthia  Jenks,  nor  any  other  persons  can  im- 
peach the  deed  by  evidence  of  facts  prior  to  the  act  of  confirmation. 

The  power  of  the  legislature  of  Rhode  Island  in  relation  to  the  confirmation  of  soch 
nles  of  real  estate,  is  greater  than  the  strict  judicial  power.  They  may  sanctioD 
past  transactions,  where  vested  rights  are  not  disturbed ;  while  the  court  can  00I7 
authorize  a  title  to  be  made  in  future. 

ON  a  certificate  of  division  in  opinion  between  the  judges  of  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Rhode  Island. 

The  case  was  submitted  to  the  court  by  Mr  Whipple,  for  the  de- 
fendant, on  a  printed  argument.  No  counsel  appeared  for  the  plain- 
tifll 

Mr  Justice  M'Lbak  delivered  the  opinion  of  the  Court 
The  matters  in  controversy  in  this  case  are  contained  in  certaio 
points,  on  which  the  judges  of  the 'circuit  court  for  the  district  of 


JANUARY  TERM  18S6.  S96 

[Leland  et  al.  Y.  Wilkinfon.] 

Rhode  Island  were  divided ;  and  which  have  been  certified  for  deci* 
ffiOQ  to  this  court,  under  the  act  of  congress. 

The  plaintiflb  brought  their  action  of  ejectment  against  the  de** 
fendant,  to  recover  possession  of  the  land  in  controversy;  and  tfaey 
daim  as  the  heirs  at  law  of  Cynthia  Jenks.  It  was  proved  thai 
Jonathan  Jenks,  who  was  seised  of  the  premises,  and  who  died  in 
January  1787,  devised  the  land  to  his  daughter  Cynthia,  a  few  day? 
before  his  decease. 

The  defendant's  counsel  gave  in  evidence  a  certain  deed,  executed 
by  Cynthia  Jenks,  executrix,  to  Moses  Brown  and  Ariel  Wilkinson, 
dated  the  12th  of  November  1791,  and  a  certain  bond  or  warrant  of 
the  same  date. 

Also  the  petition  of  Cynthia  Jenk^  to  the  general  assembly  of 
Rhode  Island, 'representing  that  she  was  executrix  of  the  last  will 
and  testament  of  Jonathan  Jenks,  late  of  Winchester,  in  the  state  of 
New  Hampshire,  deceased ;  and  that  the  personal  property  being  in- 
sufficient to  pay  the  debts  of  the  estate,  she  obtained  authority  from 
the  judge  of  probate  to  make  sale  of  so  much  of  the  real  estate  of  the 
deceased  as  should  be  necessary  to  pay  the  debts.  •  And  that  under  ' 
this  authority  she  sold  and  conveyed  certain  lands  in  the  state  of 
Rhode  Island,  as  belonging  to  the  estate,  and  received  a  part  of  the 
consideration  money ;  and  the  balance  was  to  be  paid  when  the  deed 
executed  by  the  petitioner  should  be  ratified  by  the  general  assembly. 
The  residue  of  the  purchase  money  was  represented  to  be  absolutely 
necessary  to  pay  the  debts  of  the  estate,  and  a  ratification  of  the  deed 
&c.  was  prayed. 

In  the  lower  house,  June  1793,  **  it  was  voted  and  resolved,  that 
the  said  petition  be  received,  and  that  the  said  deed  and  the  same  is 
hereby  ratified  and  confirmed,  so  far  us  respects  the  conveyance  of 
any  right  or  interest  in  said  estate,  mentioned  in  said  deed,  which 
belonged  to  the  said  Jonathan  Jenks  at  the  time  of  his  decease.'' 
And  in  the  upper  house  this  resolve  was  read  the  same  day,  and  con- 
curred in. 

The  questions  adjourned  to  this  court  are  as  follows : 

1.  Whether  the  confirmatory  act,  above  stated,  is  sufiScient  to 
divest  the  title  of  the  plaintiflfs,  if  the  sale  of  Cynthia  Jeuks,  the  exe- 
cutrix, confirmed  by  tiiat  act,  was  not  necessary  to  pay  the  debts  of 
her  testator,  Jonathan  Jenks. 

2.  Whether  the  burthen  of  proof  of  the  existence  of  such  debts, 
and  the  insufficiency  of  the  personal  estate,  and  also  of  the  real 
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estate,  which  the  said  Jonathan  Jenks,  by  his  said  will,  aathorind 
his  executors  to  sell,  and  pay  the  same,  or  of  either  of  said  pointi^  ii 
on  the  defendant. 

3.  Whether  the  said  corifirmatory  act  is  prima  facie  evidence  of 
the  existence  of  such  debts,  and  of  such  insufficiency  of  persanal 
estate  and  real  estate,  so  authorized  to  be  sold  as  aforesaid. 

4.  Whether  the  defendant  is  to  be  deemed  and  held  to  be  a  par- 
chaser  for  a  valuable  consideration,  bona  fide,  and  without  notice;  lo 
that  he  can  protect.himself  under  his  tide  aforesaid ;  notwithstaoAng 
there  might  have  been  no  deficiency  of  assets,  and  no  debts  of  the 
testator  remaining  unpaid  at  the  time  of  the  sale  of  Cynthia  Jeak^ 
executrix  as  aforesaid,  and  the  passage  of  the  confirmatory  act  afore- 
said. 

5.  Whether  the  description  of  the  demanded  premises  in  the  said 
deed  of  Cynthia  Jenks,  taken  in  connexion  with  the  confirmatoij 
act,  in  sufficient  in  law  to  divest  the  plaintifi^s  title  to  the  same,  and 
convey  the  same  to  the  grantees. 

6.  Whether  the  recital  of  the  license  of  the  judge  of  probate  in 
New  Hampshire,  contained  in  the  deed  of  Cynthia  Jenks,  dated 
November  12th  1791,  and  the  recital  of  and  reference  to  said  license 
in  the  petition  of  the  said  Cynthia  to  the  legislature,  and  the  act 
passed,  is  prima  facie  evidence  of  such  license. 

The  whole  of  these  questions,  with  the  exception  of  a  part  of  tbe 
fifth,  that  refers  to  a  description  of  the  premises,  and  which  is  uotao 
stated  as  to  enable  the  court  to  decide  it,  may  be  included  in  tbe 
simple  idquiry,  whether  the  grantees  in  the  deed,  confirmed  by  the 
legislature,  took  an  absolute  title  to  the  premises  in  dispute.  If 
this  inquiry  be  answered  in  the  affirmative,  there  is  an  end  to  all  fur- 
ther inquiries;  and  if  in  the  negative,  it  follows  that  the  title  aadali 
the  proceedings  referred  to,  could  only  be  considered  as  prima  fade 
evidence  of  the  facts  represented. 

In  1829  this  case  was  brought  before  this  court  by  writ  of  error; 
and  the  court  then  decided,  that  the  legislature  of  Rhode  Island  bad 
the  power  to  pass  the  above  act.  2  Peters  637.  And  the  only  ques- 
tion which  remains  for  consideration  is,  the  eflect  of  such  legislative 
act. 

If  the  legislature  had  power  to  confirm  the  deed  in  question,  is  it 
not  made  absolute  by  the  confirmatory  act?  That  siicli  is  the  cha- 
racter of  a  title,  made  by  an  executor  under  an  order  of  court,  U  ad-, 
mitted;  and  is  it  not  clear,  that  the  sanction  of  the  legislature  inust 
produce  the  same  eflect  1 
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In  this  respect  the  power  of  the  legislature  .of  Rhode  bland  is 
greater  than  the  strictly  judicial  power ;  for  they  may  sanction  past 
transactions,  where  vested  rights  are  not  disturbed;  while  the  coijrt 
can  only  authorize  a  title  to.be  made  in  future* 

No  fraqd  is  alleged  between  the  purchasers  and  executrix ;  and 
the  presumption  is,  that  they  acte^  in  good  faith.  Nor  does  it  ap- 
pear that  the  rights  of  strangers  were  affected  by  the  sale. 

The  purchasers  then,  under  the  de.ed  sanctioned,  received  all  the 
interest  in  the  premises  which  had  been  vested  in  Jonathan  Jenks, 
and  which  on  his  death  vested  in  his  heirs  or  devisees.  The  act  of 
the  legislature  and  the  deed  are  unconditional;  and  neither  the  heirs 
of  Cynthia  Jenks,  nor  any  other  persons,  can  impeach  the  deed  by 
evidence  of  facts  prior  to  the  act  of  confirmation.  The  legislature 
would  liave  investigated  the  facts  and  confirmed  the  deed,  to  but 
little  purpose,  if  it  is  to  be  considered  only  as  prima  facie  evidence 
of  title.  In  this  view.it  would  be  necessary,  in  order  to  resist  the 
title  set  up  by  the  plaintiffs,  to  show  that  the  administratrix  pro- 
ceeded regularly  in  her  acts  of  administration ;  and  that  the  sale  of 
the  real  estate  of  the  deceased,  id  Rhode  Island,  was  necessary  to 
pay  debts.  But  this  is  not  the  nature  of  the  title  received  by  the 
purchasers.  So  far  as  the  deed,  under  the  sanctions  given  to  iL 
piirports  to  convey ;  all  jihe  right  to  the  premises,  of  which  Jonathan 
Jenks  was  seised  at  the  time  of  his  decease,  was  conveyed  absolutely. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Rhode 
Island;  and  on  the  points  and  questions  on  which  tlie  judges  of  the 
said  circuit  court  were  opposed  in  opinion,  and  which  were  certified 
to  this  court  for  its  opinion,  agreeably  to  the  act  of  congress  in  such 
case  made  and  provided ;  and  was  argued  by  counsel :  on  considera- 
tion whereof,  it  is  the  opinion  ^f  this  court  that  the  grantees  in  the 
deed  confirmed  by  the  legislature  of  Rhode  Island,  took  an  absolute 
title  to  the  premises  in  dispute  in  tliis  cause ;  which  opinion  answers 
the  first,  second,  third,  fourth  and  sixth  questions  so  certified  ;  and 
also  the  fifth  question,  except  that  part  of  said  fifth  question  which 
refers  to  a  description  of  the  premises,  and  which  is  not  so  stated  as 
to  enable  this  court  to  express  an  opinion;  all  of  which  is  hereby 
ordered  and  adjudged,  by  this  court,  to  be  certified  to  the  said  circuit 
court. 

VOL.  X. — 2  N 
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BSNJAMIN  I.  GlLMAN,  PLAINTIFF  IN  EBROR  V.  FetKR  G.  RlTIf. 

Gilman  obtained  a  judgment  in  an  action  of  debt,  inatitnted  in  the  eirenit  court  «f 
Kentttdcy,  againat  Rivea  and  Lyne ;  and  he  initituted  a  anit  againat  RiTef|« 
the  judgment,  in  the  circait  court  oiT  Weat  Tenneaaee.  The  declaration  atated  ths 
jadgment  to  have  been  joint,  againat  Rivta  and  Lyne ;  and  no  reaaon  wma  umgati 
in  it|  why  Lyne  waa  not  a  paity  to  the  auit  Tbe  defendant,  Rirea,  demumd, 
and  the  circuit  court  auatained  the  demurrer.  The  judgment  of  the  circuit  court 
waa  affirmed. 

Generally  apeaking,  all  joint  obligora  and  other  peraona  bound  by  oorenanta,  eontnet, 
or  quaai  contract,  ought  to  be  made  partiea  to  the  anit ;  and  the  plaintiit  may  be 
compelled  to  join  them  all,  by  a  plea  in  abatement  for  the  non-joinder.  But  nxh 
an  objection  can  only  be  taken  advantage  of  by  a  plea  in  abatement;  for  if  one 
party  ionly  ia  aued,  it  it  not  matter  in  bar  of  the  auit,  or  in  arreat  of  judgment,  upon 
the  finding  of  the  jury,  or  of  Tariance  In  evidence  upon  the  trial.  Bat  the  bubb 
doctrine  doea  not  appear  to  have  been  acted  upon,  US  the  full  extent,  in  caaet  d 
lecogniaanoe  and  judgmenta,  and  other  mattera  of  record,  auch  aa  bonda  to  tte 
erown.  If  in  caaea  of  thii  aort  it  appeaia  by  the  declaration,  or  other  pleadiagi, 
that  there  ia  another  joint  debtor  who  ia  not  aued,  although  it  ia  not  averred  tint 
he  ia  living ;  the  objection  need  not  be  pleaded  in  abatement,  but  it  may  be  taken 
advantage  of  upon  demurrer,  or  in  arreat  of  judgment 

A  judgment  that  a  declaration  ia  bad  in  aubataince,  (which  alone,  and  not  matter  ef 
form,  ia  the  ground  of  a  general  demurrer)  can-never  be  pleaded  aa  a  bar  to  agood 
deelaration  for  the  aame  cauae  of  tetion.  .The  judgment  ia  in  no  jnat  aeneet 
judgment  npon  the  meiili 

IN  error  to,  ifie  circuit  eourt  of  the  United  States  for  the  district  of 
-weal  Tennessee. 

The  case  is  stated  at  large  in  the  opinion-of  the  court. 

Mr  Justice  Btort  delivered  the  opinion  of  the  Court. 

This  a  writ  of  error  to  the  circuit  court  for  the  district  of  west 
Tennessee. 

The  plaintiff  in  error,  Gilman,  brought  an  action  of  debt  against  the 
defendant  in  error,  Rives,  upon  a  joint  judgment  rendered  in  hisfavoor 
against  Rives  and  one  Leonard  H.  Lyne,  in  the  circuit  court  for  the 
district  of  Kentucky.  The  declaration  is  in  the  following  terms: 
^*For  that  whereas  the  said  Benjamin  Ives  iGrilman,  Jun»,  hereto- 
fore, to  wit,  at  the  November  term,  in  the  year  of  our  Lord  1829,  of 
the  seventh  circuit  court  of  the  United  States,  sitting  in  and  for  tbe 
district  of  Kentucky,  at  Frankfort  in  said  state,  before,  Jtc^  by  tbe 
consideration  and  judgment  of  the  said  court,  recovered  against  tbe 
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said  Peter  O.  Rives  and  one  Leonhrd  H.  Lyne  the  sum  of  6860  dol- 
lars, then  and  there  adjudged  to  the  said  B.  I.  Gilman,  Jun.  for  his 
damages,  which  he  had  sustained  by  reason  of  the  non-performance 
of  the  defendant  and  the  said  Leonard  H.  Lyne,  of  certain  promises 
and  undertakings  then  lately  niade  by  them  to  the  plaintiff,  and  also 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  Peter  O.  Rives,  the  present  defendant,  and  the  said 
Leonard  H.  Lyne  were  convicted,  as  by  the  records,  &c.,  which  said 
judgment  still  remains  in  full  force  and  effect,  &c. ;  whereby  an  ac- 
tion hath  accrued  to  him  the  said  R.  L  Oilman,  Jun.,  to  demand  and 
have  of  the  defendant  the  said  sum  of  G860 dollars  above  demanded; 
yet  the  defendant,  though  often  requested,  &c.'* 

To  this  declaration  there  was  a  general  demurrer  filed  ;  and  upon 
.the  joinder  in  demurrer,  the  circuit  court  gave  judgment  in  favour  of 
the  defendant,  **  that  the  declaration  aforesaid  and  the  matters  in 
the  same  contained,  are  not  good  and  sufficient  in  law  to  enable  the 
plaintiff  to  have  and  maintain  his  action  aforesaid,"  &c. 

The  present  writ  of  error  is  brought  to  revise  that  judgment. 

The  sole  question  in  the  case  i?,  whether  the  action  was  maintain- 
able against  the  defendant  Rives  alone ;  the  judgment  appearing  on 
the  f^'ze  of  the  declaration  to  be  a  joint  one  against  him  and  Lyne, 
and  no  reason  being  assigned  in  the  declaration  why  Lyne  was  not 
made  a  party  thereto.  If  it  had  appeared  upon  the  face  of  the  de« 
claration  that  Lyne  was  dead,  or  out  of  the  jurisdiction  of  the  bourf, 
or  incapable  of  being  made  a  party  to  tlie  suit ;  there  is  no  doubt  that 
the  action  might  well  be  maintained  against  the  other  judgment 
debtor.  The  question  then  is,  whether  the  non-joinder  of  Lyne,  as 
a  co^efendant,  and.  the  omission  to  aver  any  reason  for  such  non- 
joinder, is  a  fatal  defec4,.upon  a  general  demurrer  to  a  declaration 
thus  framed*  The  matter  might,  without  doubr,  have  been  pleaded 
in  abatement ;  and  not  having  been  so  pleaded,  it  is  contended  that 
it  cannot  be  taken  advantage  of  upon  general  demurrer. 

The  doctrine  which  is  to  govern  in  this  case,  is  of  a  purely  techni- 
cal nature  ;  and  turns  upon  the  rules  of  good  pleading.  We  have 
certainly  no  desire  to  encourage  exceptions  of  this  sort,  for  they  are 
generally  of  a  nature  wholly  beside  the  merits  of  the  case.  But  still, 
if  they  are  founded  in  the  general  rules  of  pleading,  and  are  sup- 
ported by  authority ;  it  is  our  duty  not  to  disregard  them. 

Generally  speaking,  all  joint  obligors  and  other  persons  bound  by 
covenants,  contract,  or  quasi  contract,  ought  Id  be  made  parties  to  the 


SOD  SUPREME  COURT. 

[Gilmn  ▼.  RiTei.] 
suit ;  and  the  plainliJSTinay  be  compelled  to  join  them  all,  by  a  plea 
Iq  abatement  for  the  non-joinder.  But  such  an  objection  can  odIj 
be  taken  advantage  of  by  a  plea  in  abatement :  for  if  one  parly  only 
is  sued,  it  is  not  matter  in  bar  of  the  suit,  or  in  arrest  af  judgment, 
upon  the  finding  of  the  jury,  or  of  variance  in  evidence  upon  the 
trial.  Thus,  for  instance,  if  one  obligor  be  sued  upon  a  joint  bond, 
and  upon  oyer  the  bond  is  spread  upon  the  record,  and  thereby  be- 
comes a  part  of  the  declaration,  by  which  it  appears  that  another 
person  is  named  as  a  joint  obligor;  the  party  sued  should  not  demur, 
but  should  plead  in  abatement  that  the  other  sealed  and  delivered 
the  bond,  and  was  in  full  life ;  for  non  constat,  upon  the  oyer,  that 
the  other  did  seal  and  deliver  the  bond.  So  it  was  held  in  Whelp- 
dale's  case,  5  Co.  Rep.  119  ;  and  in  Cabell  v.  Yaughan,  1  Saund. 
Rep.  291 :  and  that  doctrine  has  been  constantly  referred  to  ever 
since ;  and  was  fully  confirmed  in  Rice  v.  Shute,  5  Burr.  R^p.  2611. 
But  if  it  should  appear  upon  the  face  of  the  declaration,  or  other 
pleading  of  the  plaintiff,  that  another  jointly  sealed  the  bond  with  the 
defendant,  and  that  both  are  still  living ;  the  court  will  arrest  the 
judgment,  and  the  objection  may  be  taken  by  demurrer :  because  the 
plaintiff  himself  shows  that  another  ought  to  be  joined ;  and  it  would 
be  absurd  to  compel  the  defendant  to  plead  facts  which  are  already 
admitted.  It  is  unnecessary  to  do  more  to  support  this  distinction 
than  to  refer  to  the  learned  note  of  serjeant  Williams,  to  the  case  of 
Cabell  V.  Yaughan,  1  Baund.  Rep.  291,  note  4 ;  where  all  the  leading 
authorities  are  collected  and  commented  on. 

But  .the  same  doctrine  does  not  appear  to  have  been  acted  upon, 
to  the  full  extent,  in  cases  of  recognisance  and  judgments,  and  other 
matters  of  record,  such  as  bonds  to  the  crown.  If  in  coses  of  this 
sort  it  appears  by  the  declaration,  or  other  pleadings,  that  there  is 
another  joint  debtor  who  is  not  sued,  although  it  is  not  averred  that 
be  is  living;  the  objection  need  not  be  pleaded  in  abatement,  but  it 
may  be  taken  advantage  of  upon  demurrer,  or  in  arrest  of  judgment 
Thus,  in  Blackwell  v.  Ashton,  Alleyn's  Rep.  21,  a  scire  facias  was 
brought  against  three  parties,  upon  a  recognisance  acknowledged  by 
them  and  the  principal,  jointly  and  severally ;  and  upon  a  demunrer, 
the  writ  abated  by  g(X)d  advisement,  as  the  report  says,  because  this 
being  founded  upon  a  record,  the  plaintiff  ought  t6  show  forth  the 
cause  of  the  variance  from  the  record.  But  if  an  action  be  brought 
upon  a  bond  in  the  like  case,  there  the  defendant  ought  to  show  that 
it  was  made  by  them  and  others  in  full  IMe,  not  named  in  the  writ : 
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because  the  court  shall  not  intend  that  the  bond  was  sealed  and  de- 
livered by  all  that  are  named  in  it.  There  is  another  report  of  the 
Bame  case,  or  of  another  caee  between  the  same  parties,  in  the  pre- 
ceding term  of  the  court,  in  Styles's  Rep.  50,  in  which  the  points 
are  somewhat  diiTerently  staled  ;  but  it  is  a  very  loose  note.  The 
case  in  Alleyn's  Rep.  21,  has  been  fully  recognised  and  acted  on  in 
the  recent  cases  in  the  court  of  exchequer.  In  Rex  v.  Young,  2  Anstr. 
Rep.  448,  there  was  a  scire  facias  against  two  joint  sureties  upon  a  re- 
cognizance to  the  king;  and  the  declaration  stated  that  four  persons 
became  bound  by  the  recognizance,  without  averring  the  other  io  be 
dead,  or  outlawed.  There  was  a  plea  put  in  by  the  defendant,  to 
which  the  crown  replied ;  and  upon  general  demurrer  the  plea  and  re- 
plication were  held  to  be  bad.  An  exception  was  taken  to  the  declara- 
tion that  all  the  parties  were  not  joined ;  and  it  was  held  a  fatal  objec- 
tion by  the  court.  Lord  chief  baron  Macdonald,  in  declaring  the  opin- 
ion of  the  court,  said:  <<  the  defendant,  however,  rests  on  an  objection 
to  the  declaration,  that  two  of  those  jointly  bound  in  the  recognizance 
are  sued  without  the  rest,  and  without  averring  that  the  others  are 
dead.  And  it  w  clear  that  this  is  a  valid  objection  to  it.  But  it  has 
been  contended  that  the  objection  should  have  been  taken  by  a  plea 
in  abatement.  That  rule  holds  where  the  fact  does  not  appear  upon 
the  declaration.  But  where  it  a^eady  oppears  on  the  declaration 
that  others  ought  to  have  been  joined,  and  are  not,  no  plea  is  neces- 
sary. It  is  clear  from  the  cases  cited  in  5  Burr.  2611,  and  that  in 
AUeyn,  which  corresponds  very  accurately  with  the  present."  The 
same  point  was  adjudged  in  the  same  way  by  the  same  court  in  the 
subsequent  case  of  Rex  v.  Chapman,  3  Anstr.  Rep.  811.  (a) 

As  a  question,  therefore,  of  authority,  the  doctrine  seems  well 
settled ;  and  we  cannot  say,  that  upon  principle  there  is  not  good 
sense  in  requiring  the  plaintiff  id  his  suit  to  assign  some  reason  why, 
when  he  declares  upon  a  joint  judgment,  he  does  not  join  others 
whom  he  states  in  his  declaration  to  be  jointly  liable. 

The  objection  may  be  urged  that  the  judgment  upon  a  general 
demurrer,  in  this  case,  will  be  a  good  bar  to  any  future  suit  brought 
against  the  present  defendant  upon  the  same  debt,  or  against  him 
and  the  other  judgment  debtor.  We  are  of  a  different  opinion  as  to 
both,  if  the  declaration  be  properly  framed  ;  for  a  judgment  that  a 
declaration  is  bad  in  substance  (which  alone,  and  not  matter  of  form, 

(«)  See  ako  the  note  of  Messn  Pattiton  and  William*  to  the  last  edition  of  Sann- 
den.    1  Sannd.  391,  note  (c). 
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ifl  the  ground  of  a  general  demurrer)  can  never  be  pleaded  aa  a  bar 
to  a  good  declaration  for  the  aame  cause  of  action.  The  judgment 
IB  in  no  just  sense  a  judgment  upon  the  merits.  If  authority  be 
wanting  for  this  position,  it  willbeJbund  in  the  case  of  Lampen  v. 
Kedgewiscy  I  Mod.  Rep.  207 ;  wjiere  to  an  action  in  the  nature  of 
a  conspiracy,  the  defendant  pleaded  a  bad  plea,  and  judgment  was 
in  part  rendered  against  the  plaintiff  for  the  insufSciency  of  hb  de- 
claration ;  but  by  mistake  or  design  the  judgment  was  entered  that 
the  plea  was  good,  atid  ideo  consideratum,  instead  of  that  the  decla^ 
ration  was  bad  and  insufficient,  and  ideo  consideratum.  Upon  a 
second  suit  for  the  same  cause  of  action,  the  former  judgment  was 
pleaded,  and  upon  demurrer  held  no  bar.  And  the  court  held,  ibat 
notwithstanding  this  mistake  in  the  entry,  if  the  plea  was  bad  it  was 
no  estoppel ;  and  the  court  accordingly  took  notice  of  the  plea,  and 
said  upon  that  matter,  as  it  falls  out  to  be  good  or  otherwise,  the 
second  action  is  maintainable  or  not.  And  judgment  was  accord- 
ingly given,  nisi,  for  the  plaintiff;  but  if  the  judgment  had  been  pro- 
perly rendered,  that  the  declaration  was  insufficient,  &c.,  there  was 
no  doubt  that  the  former  judgment  was  no  bar. 

But  to  avoid  all  possible  difficulty  on  this  point,  in  our  own  judg- 
ment we  shall  state  the  cause  for  which  the  declaration  is  held  bad;  so 
that  it  cannot  be  a  bar  to  any  suit  properly  brought  on  the  judgment. 

The  judgment  of  the  circuit  court  is  therefore  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  West 
Tennessee,  and  was  argued  by  counsel ;  on  consideration  whereof, 
inasmuch  as  it  appears  to  the  court  that  the  declaration  and  the  mat- 
ters therein  contained  are  not  sufficient  in  law  for  the  snid  Oilman 
to  have  or  maintain  his  aforesaid  action  against  the  said  Rive<s  be* 
caur«e  it  appears  upon  the  declaration  that  there  .is  another  joint 
judgment  debtor,  the  said  Lyne,  who  is  not  sued,  nor  any  reason 
assigned  why  he  is  not  joined  in  the  suit;  therefore,  and  for  this 
cause,  it  is  considered  by  the  court  that  the  judgment  of  the  said 
circuit  court  be,  and  hereby  i^  affirmed  with  costs. 
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Ttfp.  United  States,  appellants  v.  Stephen  D.  Fernandez  and 

OTHERS. 

a  grant  of  land  in  Florida  within  the  Indian  boundary,  by  the  govemot  acting 
under  the  crown  of  Spain  before  the  ceMion  of  Florida  to  the  United  States,  was 
confirmed  to  the  grantee,  by  the  decree  of  the  judge  of  the  eastern  district  of  Flo* 
rida.    The  decree  was  affirmed  on  appeal. 

The  subject  of  grants  of  land  within  the  Indian  boundary,  which  had  not  by  any 
official  act  been  declared  a  part  of  the  royal  domain,  was  fully  and  ably  considerod 
in  the  case  of  Johnson  y.  Mlntosh,8  Wheat  543, 5  Cond.  Rep.  515.  Every  Eu- 
ropean goyernment  claimed  and  exercised  the  right  of  granting  lapds,  while  in  the 
occupation  of  the  Indians. 

The  grants  of  land,  in  the  possession  of  the  Indians,  by  the  governor  of  Florida, 
under  the  crown  of  Spain,  were  good  to  pass  the  right  of  the  crown.  The  grants 
severed  them  from  the  royal  domain,  so  that  they  became  private  property ;  which 
was  not  ceded  to  the  United  States  by  the  treaty  with  Spain. 

APPEAL  from  the  superior  court  for  the  district  of  East  Florida. 

The  case  was  presented  to  the  court  by  Mr  Butler,  attorney-gene- 
ral, for  the  United  States;  and  by  Mr  White,  /or  the  appellees. 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

This  18  an  appeal  from  the  decree  of  the  judge  of  the  superior 
court  for  the  eastern  district  of  Florida,  confirming  the  claim  of  the 
appellees  to  sixteen  thousand  acres  of  land,  pursuant  to  the  acts  of 
congress  for  the  adjustment  of  land  claims  in  Florida. 

In  the  court  below,  the  petition  was  in  the  form  prescribed  by  law ; 
presenting  a  proper  case  for  the  exercise  of  the  jurisdiction  of  the 
court 

The  claim  of  the  petitioner  was  founded  on  his  application  to  the 
governor  of  East  Florida,  for  a  grant  of  sixteen  thousand  acres  of 
land,  in  consideration  of  his  services  to  the  Spanish  government ; 
which  was  granted  to  him  at  the  place  specified,  with  directions  to 
make  the  surveys  there,  or  at  any  other  that  may  be  vacant.  This 
grant  was  made,  the  16th  of  November  1817;  and  surveyed  in  May 
and  June  1818,  in  four  different  tracts. 

Various  objections  were  made  in  the  court  below  to  the  confirma- 
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tioh  of  the  title,  which  have  not  been  pressed  here,  as  they  haye  iweo 
overruled  in  the  previous  decisions  of  this  courL 

The  only  one  which  has  not  been  distinctly  considered,  is  to  that 
part  of  the  land  surveyed  whicli  lies  within  the  Indian  boaodaiy; 
where,  it  is  contended,  the  governor  had  no  power  to  grant  lands. 
In  the  case  of  Arredondo,  the  grant  was  of  lands  within  the  Indian 
boundary ;  but  which,  by  a  proceeding  in  the  nature  of  an  inquest  of 
ofGce  at  the  common  law,  were  declared  to  be  annexed  to  the  royal 
domain,  by  their  abandonment  by  the  Indians.  6  Peters  741.  lo 
the  case  of  Mitchell,  the  original  grant  was  made  by  the  IndiaiM 
themselves,  of  lands  which  had  not  reverted  or  been  ceded  to  tbe 
crown ;  so  that  the  broad  question  of  the  validity  of  an  original  grant, 
by  the  governor,  of  lands  within  the  Indian  boundary,  which  had  not 
by  any  official  act  been  decreed  to  form  a  part  of  the  royal  domain, 
has  never  come  directly  before  us.  It  is  now  distinctly  presented  ftr 
our  adjudication,  and  ought  to  be  decided. 

This  subject  was  so  fully  and  ably  considered  in  M'Intosh  v.  John- 
son, that  we  have  only  to  refer  to  the  language  of  the  court  to  show 
tliat  every  European  government  claimed  and  exercised  the  right  of 
granting  lands,  while  in  the  occupation  of  the  Indians.  8  Wheat 
574,  579,  5  Cond.  Rep.  515.  The  proclamation  of  176S,  which  was 
the  law  of  Florida  while  that  province  was  under  the  dominion  of 
Great  Britain,  gave  express  authority  to  the  governor  of  that  province 
to  grant  bounty  lands  to  the  officers  and  soldiers  entitled  under  (hat 
proclamation.  No  other  restrictions  were  imposed  on  them,  than  that 
they  should  not  grant  any  lands  beyond  the  bounds  of  their  respecu 
ive  governments,  as  described  in  -their  commissions.  The  geoeral 
prohibition  to  grant  lands  reserved  to  the  Indians,  was  confined  to 
the  governors  o^  the  other  colonies  or  plantations  in  America.  € 
Laws  United  States  446. 

The  government  of  East  Florida  was  declared  to  be  bounded,  west 
by  the  Appalachicola  and  the  Gulf  of  Mexico,  north  by  a  line  drawn 
from  the  junction  of  the  Chattahoochie  and  Flint  rivers  to  the  source 
of  the  St  Mary's  river,  and  by  the  course  of  that  river  to  the  Atlantic 
ocean,  and  to  the  east  and  south  by  the  Atlantic  ocean  and  the  Golf 
of  Mexico,  including  all  islands  within  six  leagues  of  the  sea  coasL 
6  Laws  444.  Under  the  British  government  then,  the  governor  of 
Ea£t  Florida  had  express  power  to  make  grants  of  lands  in  the  pos- 
session of  the  Indians.  Spain  never  made  any  formal  designation 
of  boundary  between  the  two  provinces :  but  practically,  West  Florida 
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extended  east  of  the  Appalachicola  to  the  St  Mark's :  this,  however, 
left  the  whole  country,  to  the  east  of  the  St  Marks,  within  the  eastern 
province,  including  the  lands  in  question.    9  Peters  738. 

It  does  not  appear  that  either  government  had  ever  established 
any  definite  boundary  between  them,  and  the  Indians  in  East  Flo- 
rida: the  evidence  to  the  contrary  is  very  strong,  as  appeared  in  the 
case  of  Mitchell,  9  Peters  745,  and  as  it  appears  in  this  record,  p.  17, 
19.  Nor  does  tliere  appear  to  have  been  any  restriction  on  the  pow- 
ers of  the  governor  to  make  grants  of  land  under  Spain,  other  than 
those  imposed  on  the  governors  under  Great  Britain:  both  made 
grants  without  regard  to  the  land  being  in  the  possession  of  the 
Indians :  they  were  valid  to  pass  (he  right  of  the* crown,  subject  to 
their  right  of  occupancy :  when  that  ceased,  either  by  grant  to  indi- 
viduals with  the  consent  of  the  local  governors,  by  cession  to  the 
crown,  or  the  abandonment  by  the  Indians ;  the  title  of  the  grantee 
became  complete. 

On  the  general  question,  therefore,  of  the  validity  of  grants  of 
lands  in  East  Florida  in  the  possession  of  the  Indians,  we  are  of 
opinion  that  they  were  good  to  pass  the  right  of  the  crown :  the  grant 
of  the  governor  severed  them  from  the  royal  domain,  so  that  they 
became  private  property,  which  was  not  ceded  to  the  United  States 
by  the  treaty  with  Spain. 

We  therefore  adjudge  the  title  of  the  appellee  to  be  valid,  and 
affirm  the  decree  of  the  court  below. 


This  cause  coime  on  to  be  heard  on  the  transcript  of  the  record 
from  the  superior  court  for  the  district  of  East  Florida,  and  was 
argued  by  counsel;  on  consideration  whereof,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the  said  superior  court 
for  the  district  of  East  Florida  in  this  cause  be,  and  the  same  is 
hereby  affirmed. 


VOL.  X. — 2  o 
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The  United  States,  appellants  v.  Bernardo  SeguIi  APPsUiEi. 

A  grant,  by  the  Spanish  goverament  of  a  tract  of  land  in  Florida,  eonfirmed. 

Thifl  court  cannot  attach  anj  condition  to  a  grant  of  absolute  property  in  tfas 
whole  of  the  land.  It  was  made  by  the  goyernor,  in  abaolnte  property,  wikk  a 
promise  of  a  title  in  form.  He  was  the  exclnaiye  judge  of  the  conditions  tsW 
imposed  on  his  grant,  and  of  their  performance. 

APPEAL  from  the  superior  court  for  East  Florida. 

This  case  was  presented  to  the  court,  by  Mr  Butler,  attorDey-g^ 
nera],  for  the  Uniled  States ;  and  by  Mr  White,  for  the  appellee. 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  judge  of  the  superior 
court  for  the  eastern  district  of  Florida,  confirming  the  claim  of  the 
appellee  td  sixteen  thousand  acres  of  land ;  pursuant  to  the  acts  of 
congress  for  the  adjustment  of  land  claims  in  Florida. 

In  the  court  below,  the  petition  was  in  the  form  prescribed  by  lav, 
presenting  a  proper  case  for  the  jurisdiction  of  the  court. 

The  claim  of  the  petitioner  was  founded  on  his  application  to  the 
governor  of  East  Florida,  for  a  grant  of  sixteen  thousand  acres  of 
land,  in  consideration  of  his  services  to  the  Spanish  government;  and 
for  erecting  machinery  for  the  purpose  of  sawing  timber.  The 
grant  was  made  by  the  governor,  in  absolute  property,  with  a  promitf 
of  a  title  in  form.  The  date  of  the  grant  was  the  6th  of  December 
1814. 

It  has  been  suggested  by  the  attorney-genera],  that  though  there 
was  no  express  condition  in  the  grant,  one  was  implied  from  the  con- 
sideration being  in  part  the  erection  of  a  saw-mill.  But  we  canoot 
attach  any  condition  to  a  grant  of  at>solute  property  in  the  whole 
quantity.  It  was  exclusively  for  the  governor  to  judge  of  the  con- 
ditions to  be  imposed  on  his  grant:  he  appears  to  have  considered 
the  services  of  the  appellee  a  sufficient  consideration,  and  made  the 
grant  absolute. 

The  land  was  surveyed  in  one  tract,  at  the  place  called  for  in  the 
grant,  on  the  2d  of  September  1818.     On  an  inspection  of  the 
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whole  record,  we  are  of  opinion  that  the  title  of  the  petitioner  to 
the  land  surveyed,  is  ^alid ;  and  therefore  affirm  the  decree  of  the 
court  below. 


This  cause  came  on  to  be  heard  ^on  the  transcript  of  the  record 
from  the  superior  court  for  the  district  of  East  Florida,  and  was 
argued  by  counsel ;  on  consideration  whereof,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the  said  superior  court 
for  the  district  of  East  Florida  in  this  cause  be,  and  the  same  is 
hereby  affirmed. 
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The  United  States  v.  Benjamin  Chaireb  and  othe&s. 

A  grant  of  luid  by  the  governor  of  East  Florida,  in  conrideration  of  ■eryioee  to  the 
Spanish  goTernment,  made  before  the  cesaion  of  the  territory  of  Florida  to  the 
United  States,  confirmed. 

APPEAL  from  the  superior  court  for  East  Florida. 

This  case  was  submitted  to  the  court  by  Mr  Butler,  attorney- 
general,  for  the  United  States ;  and  by  Mr  White,  for  the  appellees. 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  judge  of  the  superior 
court  for  the  eastern  district  of  Florida,  confirming  the  claim  of  the 
appellee  to  twenty  thousand  acres  of  land,  pursuant  to  the  acts  of 
congress  for  the  adjustment  of  land  claims  in  Florida.  In  the  court 
below,  the  petition  was  in  the  form  prescribed  by  law,  presenting  a 
proper  case  fi;r  the  jurisdiction  of  the  court.  The  claim  of  the  peti- 
tioner was  founded  on  an  application  to  the  governor  of  East  Florida, 
made  by  Don  Jose  de  la  Moza  Arredondo,  for  a  grant  of  twenty  thou- 
sand acres  of  land,  in  consideration  of  his  services  to  the  Spanish  go- 
vernment; which  was  granted  on  the  20th  of  March  1817,  al  the  place 
solicited,  with  a  promise  of  a  title  in  absolute  property;  and  surveyed 
in  one  tract  on  the  14th  of  September  1819.  The  petitioners  also 
allege  that  they  claim  the  whole  land  by  purchase  from  Arredonda 
On  an  inspection  of  the  record  we  are  of  opinion  that  the  title  of 
Arredondo  was  valid  to  all  the  land  contained  in  the  survey;,  and 
(without  deciding  on  the  claim  of  the  petitioner  as  derived  from  bim) 
that  the  claim  of  the  petitioner  to  the  same  ought  to  be  confirmed. 

The  decree  of  the  court  below  is  therefore  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  superior  court  for  th,e  district  of  East  Florida,  and  was 
argued  b>'  counsel ;  on  consideration  whereof,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the  said  superior  court 
for  the  di^strict  of  East  Florida  in  this  cause  be,  and  the  same  is 
hereby  affirmed. 
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The  United  State?,  appellants  t.  Charles  Seton,  appellee* 

Under  a  gnni  of  the  governor  of  Florida,  prior  to  the  cession  of  the  same  to  .the 
United  States,  of  sixteen  thousand  acres  of  land,  for  the  purpose  of  erecting,  a 
water-mill,  a  survey  of  fiye  hundred  and  twenty  acres  was  made, and  at  another  place 
a  surrey  of  fifteen  thousand  six  hundred  and  thirty  acres  was  also  made.  The 
court  held,  that  the  first  surrey  of  five  hundred  and  twenty  acres  was  valid,  and 
that  the  survey  of  fifteen  thousand  four  hundred  and  eighty  acres  was  invalid ;  bat 
that  the  grantee  has  a  title  to  fifteen  thousand  four  hundred  and  eighty  aoxes  of 
vacant  land ;  Which  he  has  alight  to  have  surveyed,  adjoining  the  survey  of  five 
hundred  and  twenty  acres. 

APPEAL  from  the  superior  court  for  East  Florida. 

This  was  a  claim  to  land  in  East  Florida,  under  a  concession  made 
by  Don  Jose  Coppinger,  governor  of  the  province  of  East  Florida, 
then  under  the  dominion  of  the  king  of  Spain,  on  the  6th  day  of  May 
1816,  to  Charles  Selon  the  claimant.  The  claimant,  on  the  26lh 
day  of  April  1816,  applied  by  petition  to  governor  Coppinger  for  leave 
to  build  a  water  saw-mill  on  Nassau!  river,  in  East  Florida,  at  a  place 
called  Roundabout,  and  for  the  right  to  the  quantity  of  land  which 
was  customary  for  his  supply  of  timber. 

On  the  8lh  of  May  following,  the  governor,  in  consideration  (as  he 
states  in  bir  decree  made  on  said  petition)  of  the  benefit  and  utility 
which  would  redound  to  the  improvement  of  the  province,  if  what 
Don  Charles  Seton  proposed,  should  be  carried  into  efTect ;  granted  to 
him,  without  injury  to  a  third  person,  that  he  might  build  a  water  saw- 
mill at  the  place  which  he  solicited;  but,  with  the  precise  condition,^ 
that  until  he  should  establish  said  mill,  said  concession  should  be  con- 
sidered as  not  made,  and  without  any  value  or  effect,  until  that  event 
took  place.  That  then,  in  order  that  be  might  not  be  injured  by 
the  increased  expenses  which  he  was  preparing  to  incur;  he  might 
make  use  of  the  pine  trees  which  were  included  in  the  squareof  five 
miles  which  he  asked  for. 

Fifteen  thousand  six  hr  ured  and  thirty' acres  of  this  land  .were 
surveyed  by  George  J.  F..  Clarke,  public  surveyor  of  the  proifjnce, 
agreeably  to  the  calls  of  the  concession,  on  the  Ist  of  November  1816, 
which  is  slated  in  the  petition  to  be  adjoining  to  a  tract  of  three  hun- 
dred and  seventy  acres,  which  had  be6n  before  surveyed  by  said 
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Clarke,  as  a  part  of  said  sixteen  thousand  acres ;  but  it  is  alleged, 
that  the  certificate  and  pjat  of  the  three  hundred  and  seventy  acrea^ 
have  been  mislaid  or  lost.  The  claimant  also  alleges  in  the  petition 
that,  in  the  year  1817,  he  completed  the  bur'.dingof  said  saw-mill,  and 
that  it  was  for  some  time  in  full  operation. 

The  district  attorney,  by  his  answer,  filed  on  behalf  of  the  United 
States,  denies  the  power  of  the  governor  to  make  the  concession ;  and 
insists  that  if  he  did  possess  competent  power  to  make  it,  and  if  the 
condition  was  complied  with,  it  gives  to  Selon  no  right  of  soil,  but 
only  a  right  to  "  use  the  pine  trees  which  were  comprehended  in  the 
square  of  five  miles  which  he  asked  for ;"  and  that  only  while  the  mill 
was  in  operation :  and  that  for  several  years  past,  Seton  has  entirely 
failed  and  neglected  to  keep  the  mill  in  operation,  by  which  faUtire 
and  neglect  he  has  lost  all  right,  even  to  the  use  of  the  pine  trees. 

This  claim  is  evidenced  by  a  copy  of  the  concession,  certified  by 
Thomas  de  Aguilar,  late  secretary  of  the  governme  il  of  this  province, 
find  by  a  duly  certified  copy  of  the  survey  and  plat  for  fifteen  thousand 
six  hundred  and  thirty  acres.  A  duly  certified  copy  of  another  sur- 
vey and  plat,  made  by  said  Clarke  on  the  16(h  of  May  1816,  for  five 
hundred  and  twenty  acres,  at  the  place  called  Roundabout,  was  also 
p«x>duced. 

It  is  in  evidence  that  Seton  built  the  mill  in  the  year  1817  or  1818 
(for  the  witnesses  differ  on  this  point),  but  all  agree  that  it  has  not 
been  in  operation  since  1819. 

Upon  this  state  of  the  case,  three  questions  were  submitted  in  tlie 
court  below : 

1st.  Had  the  governor  power  to  make  the  grant? 

2d.  If  he  had,  what  interest  vested  in  Seton  upon  the  establidi- 
ment  of  the  mill? 

3d.  Does  that  interest,  whatever  it  was,  continue  f  or  did  it  cease 
with  the  destruction  of  said  niill  1 

The  claim  was  confirmed:  the  first  question  beiog  considered  as 
settled,  and  the  court  being  of  opinion  that,  upon  tlie  establishment 
of  the  mill,  a  full  apd  complete  title  to  the  land  itself  vested  in 
Seton,  to  whicii  he  is  entitled,  notwithstanding  his  neglect  to  keep  it 
in  operation.    The  United  Slates  appealed  from  this  decree. 

The  case  was  argued  by  Mr  Butler,  attorney-general,  for  the 
United  States ;  and  l^y  Mr  White,  for  the  appellee 
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Mr  Butler  stated,  that  if  the  court  shall  consider  the  grant  to  the 
appellee  a  valid  grant,  it  will  be  for  them  to  decide  whether  it  shall 
endure  beyond  the  ground  occupied  as  a  mill.  Was  it  not  a  grant, 
on  a  condition  subsequent,  that  the  mill  shall  be  kept  in  order? 
The  grant  is  not  to  be  understood  as  giving  the  trees  until  the  mill 
was  built — no  farther. 

Mr  White,  for^he  appellee,  asked  the  attention  of  the  court  to  the 
petition,  which  was  for  the  right  to  use  timber  until  the  mill  should 
be  built ;  and  afterwards  for  a  right  to  the  laud. 

These  grants  are  protected  by  the  provisions  of  the  treaty,  which 
gave  three  years  after  it  was  made  to  complete  the  condition,  Biit 
in  this  case  the  mill  was  built ;  and  what  afterwards  took  place  was 
of  no  moment. 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  judge  of  the  superior 
court  for  the  eastern  district  of  Florida ;  confirming  the  claim  of  the 
appellee  to  sixteen  thousand  acres  of  land,  pursuant  to  the  acts  of 
congress  for  the  adjustment  of  land  claims  in  Florida. 

In  the  court  below  the  petition  was  in  due  form  as  prescribed  by 
law,  presenting  a  proper  case  for  the  exercise  of  jurisdiction  by  the 
court. 

The  claim  of  the  petitioner  was  founded  on  hid  application  to 
the  governor  of  East  Florida  for  a  grant  of  sixteen  thousand  acres  of 
land,  for  the  purpose  of  erecting  a  water  saw-mill  thereon  and  the 
supply  of  limber  therefor ;  which  was  granted  by  the  governor,  in 
consideration  of  the  benefits  which  would  thereby  redound  to  the 
province.  The  grant  was  made  the  16th  of  May  1816,  but  with  tbi 
precise  condition,  "  that  until  he  shall  establi^  said  mill,  this  con-" 
cession  shall  be  ponsidered  as  not  made,  and  without  any  value  or 
efiect  until  that  event  takes  place.''  The  mill  was  built  in  1817, 
poTBuaht  to  this  condition,  and  in  due  perfoniiance  thereof.  On  the 
16th  of  May  1816,  a  survey  of  five  hundred  and  twenty  acres  was  made 
at  the  place  called  for  by  the  petition  and  grant ;  another  survey  of 
the  residue  of  sixteen  thousand  acres  was  surveyed  at  another  place  on 
^  tli0  16th  of  November  1816 ;  the  first  survey  was  declared  valid  by 
the  court  below,  the  second  was  rejected. .  The  claim  was  adjudged 
valid,  and  the  survey  of  the  residue  of  the  land  directed  to  be  made 
ftt  the  place  c-alled  for  in  the  grant.    On*an  inspection  of  the  whole 
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record,  we  are  of  opinion  ihat  the  title  of  the  petitioner  is  valid  to  the 
five  hundred  and  twenty  acres  surveyed  at  the  place  called  for  by 
the  grant,  and  not  valid  as  to  the  survey  of  fifteen  thousand  six  hun- 
dred and  thirty  acres ;  but  that  his  title  is  valid  to  fifteen  thousand  four 
hundred  and  eighty  acres  of  vacant  land  which  he  has  a  right  to  ban 
surveyed,  adjoining  the  said  survey  of  five  hundred  and  twenty  acro^ 
according  to  the  decree  of  the  court  below.  Their  decree  is,  there- 
fore, affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  superior  court  for  the  district  of  East  Florida,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said  superior  court  for  the 
district  of  East  Florida  in  this  cause  be,  and  the  same  is  hereby 
affirmed. 
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Ths  UlviTED  States,  appellants  v.  Charles  F.  Sibbald,  ap« 

PELLEE. 

A  petition  ww  pmented  to  the  gorernor  of  Florida,  before  tbe  ceerion  of  the  terri* 
toiy  to  tlie  United  Statee,  totting  forth  that  the  petitioner  mm  denroui  of  erecting 
machinery  for  sawing  timber,  &o.,  and  asking  "  piermisftion  for  that  purpose,  with 
the  corresponding  survey  of  tlie  grant  of  land  of  five  miles  square,  sixteen  thou- 
tand  acres,  or  its  equiyaient,  in  the  event  that  thii  situation  will  not  permit  the 
laid  foim;  which  land  will  insure  the  continued  supply  of  timber.  The  per^ 
mission  was  granted,  without  injury  to  tl^rd  persons,  under  the  express  con- 
dition that  until  the  establishment  of  the  mill,  the  grant  of  the  land,  which 
will  be  a  square  of  five  miles,  in  order  that  he  may  use  the  timber,  shall  be  of  no 
efiect."  A  survey  was  made  of  ten  thousand  acres,  but  no  more  than  that  quan- 
tity oonld  be  had  at  the  place  described;  and  the  residue  of  the  grant,  six  thousand 
acres,  was  afterwards  surveyed  in  other  places,  at  distances  of  twenty  and  thirty 
miles.  In  1819,  the  grantee  commenced  the  erection  of  amill,  which  was  afterwards 
carried  away  by  floods.  In  1827,  another  mill  was  commenced,  which  was  destroyed 
by  Bre  in  July  1838 ;  and  in  October  18Si8  another  mill  was  commenced,  which  went 
into  operation  in  1829.  The  superior  cOurt  of  East  Florida  confirmed  the  survey 
of  ten  thousand  acres,  and  rejected  the  two  surveys  amounting  to  six  thousand 
acres.    Held :  that  the  grantee  was  entitled  to  the  whole  sixteen  thousand  acres. 

By  the  eighth  article  of  the  treaty  of  cession  of  Spain  to  the  United  States,  the 
same  time  is  allowed  to  the  owners  of  land  granted  under  the  aothority  of*  Spain, 
to  fulfil  the  conditions  of  their  grants,  after  the  date  of  the  treaty,  as  waa  liEoited  in 
the  grants.  It  has  been  decided  by  this  court,  in  the  case  of  Arredondo,  that  as  to 
individual  rights,  the  treaty  is  to  be  considered  as  dated  at  its  ratification. 

It  has  been  decided,  in  Arredondo's  case,  that  that  provision  of  the  treaty  as  to  the  per- 
fi>iinance  of  the  conditions  in  /grants,  is  not  confined  to  owners  of  land  by  occu- 
pancy or  residence ;  but  extends  to  persons  who  have  a  legal  seisin  and  posses- 
feion  of  land,  in  virtue  of  a  grant ;  and  that,  in  the  situation  of  the  province,  and  the 
claimants  to  land  at  the  time  of  the  cession,  it  was  enough  that  they  should  show 
a  performance  of  the  condition  cypres, 

APPEAL  from  the  superior  court  of  East  Fldrida. 

This  was  a  claim  to  land  in  East  Florida,  presented  to  the -su- 
perior court  of  East  Florida,  by  the  appellee,  founded  on  a  conces- 
■ioD  for  sixteen  thousand  acres  of  land,  made  by  Don  Jose  Coppin- 
ger,  governor  of  the  province  of  East  Florida,  to  Charles  R  Sibbald, 
the  claimant,  on  the'2d  day  of  August  1816 ;  for  five  miles  square,  or 
sixteen  thousand  acres  of  land. 

On  the  16th  day  of  July  1816,  the  petitioner,  Charles  F.  Sibbald, 
presented  his  petition  to  governor  Coppinger,  supplicating  his  per- 
mission to  construct*  a  water  saw-mill  on'the  creek  called  Six  Milesi 
VOL.  X. — t  p 
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alias  Little  Trout  creek,  on  the  north  side  of  the  river  St  John's  and 
that  of  Nassau,  the  creeks  of  which  empty  their  waters  into  the  said 
St  John's  river ;  with  the  corresponding  surety  for  the  grant  of 
lands  embraced  in  a  line  of  two  and  a  half  miles  to  each  windy  mak- 
ing a  square  of  five  miles,  or  its  equivalent,  in  the  event  that  this 
situation  will  not  permit  the  same  form ;  which  land,  he  says^  wOl 
insure  the  continued  supply  of  timber. 

On  the  2d  of  August  of  the  same  year,  the  governor  made  his  de- 
cree, granting  the  permission  solicited ;  .under  the  express  condition 
that,  until  the  establishment  of  the  mill,  the  grant  of  the  land,  which 
will  be  of  two  miles  and  a  half  to  each  wind,  making  a  square  of 
five  miles,  in  order  that  he  may  use  the  timber,  &c.,  shall  be  of  no 
eflfect. 

Ten  thousand  acres  of  this  land  were  surveyed  upon  Little  Troot 
creek,  agreeably  to  the  calls  of  the  grant.  '  Four  thousand  acres 
were  surveyed  by  (Jcorge  J.  P.  Clarke,  public  surveyor,  on  the  8th 
day  of  February  1820,  in  Turnbull's  swamp,  at  Mosquito,  more  than 
one  hundred  miles  to  the  southward  from  the  first  location,  and  be- 
tween which  and  it  there  is  no  water  communication  except  by  the 
open  sea ;  and  the  remaining  two  thousand  acres  were,  on  the  20lh 
of  February  1820,  surveyed  by  said  Clarke,  at  Bow  Legs  hamraock, 
about  the  same  distance  to  the  west,  and  from  the  first  survey,  be- 
tween which  and  those  two  thousand  acres,  there  is  no  water  com- 
munication at  all. 

The  petitioner  alleges,  that  in  compliance  with  the  condition  of 
said  grant,  he,  in  the  year  1819,  expended  six  or  eight  thousand 
dollars  in  the  erection  of  a  Water  saw-mill,  which  was  nearly  com- 
pleted ;  but  that,  owing  to  various  difficulties,  and  the  embanass- 
ments  of  said  province,  the  mill  did  not  go  into  operation. 

That,  since  the  cession  of  the  Floridas  to  the  United  States,  he  has 
expended  upwards  of  twenty  thousand  dollars  in  the  erection  of  a 
steam  saw-mill  on  the  tract  of  ten  thousand  acres,  which  was  com- 
pleted, and  some  time  in  full  operation  ;  but  that  in  the  month  of 
July  1828,  it  was  entirely  destroyed  by  fire,  and  that  he  has  sioce 
commenced  another,  upon  a  much  more  extensive  scale.  This  last 
has  been  completed  since  the  filing  of  the  petition  in  this  case. 

The  answer  of  the  district  attorney  denies  the  power  of  tbe|{o- 
vernor  to  make  this  grant ;  and  puts  the  claimant  to  the  proof  of  all 
the  allegations  contained  in  his  petition,  and  insists  that  he  has  not 
complied  with' the  condition  of  the  concession. 
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That  by  a  decree  of  governor  Coppinger,  bearing. dale  the  29th  of 
October  of  the  same  year  (White's  Compilations),  the  term  of  six 
months  was  limited  for  the  performance  of  the  conditions  of  all  grants 
of  this  nature ;  and  that  it  was  iheu  especially  decreed  by  said  go- 
Ternor^  that  all  those  grants,  the  conditions  of  which  were  not  per- 
formed at  the  expiration  of  said  six  months,  should  be  null  and  void, 
and  that  the  lands  should  be  annexed  to  the  class  of  public  land ; 
which  decree  was  subsequently,  to  wit  on  the  18th  day  of  January 
181 9,  by  another  decree  of  the  same  governor,  fully  affirmed  :  and 
that  the  said  Charles  F.  Sibbald  did  not  erect  the  said  sav'-mili 
within  the  said  term  of  six  months,  and  that  consequently  said  con- 
cession, at  the  expiration  thereof,  became  null  and  void,  apd  the  lands 
were  annexed  to  the  class  of  pubUc  lands. 

The  original  concession  in  this  case  was  not  to  be  found  in  the 
ardiives ;  but  a  copy  certified  by  Thomas  de  Aguilar,  late  secretary 
of  the  government  of  the  province,  was  produced  and  proved. 

The  proof  in  relation  to  the  building  of  the  mills,  is  substantially, 
as  stated  in  the  petition,  and  a  duly  certified  copy  of  the  survey  was 
also  produced. 

Points  submitted  on  the  part  of  the  United  States  in  the  court 
below  : 

1.  Aflf  to  the  power  of  the  governor  to  make  ihe  grant. 

This  question  is  considered  by  the  couri  below,  as  settled  by  the 
several  decisions  of  the  court. 

2.  As  to  the  validity  of  the  surveys  of  foiir  thousand  and  two 
thousand  acres. 

Tills  was  also  considered  as  settled  against  the  claimant  by  the 
decisio'n  of  this  court ;  and  the  clainnrnt  has  appealed  as  to  this  part 
of  the  decree. 

S.  Did  Sibbald,  the  grantee,  perform  the  condition  of  this  conces- 
sion, eittier  literally  or  substantially  ? 

The  superior  court  decided  in  favour  of  the  petitioner,  for  ten 
thousand  acres ;  and  against  the  claim  pf  the  petitioner  to  the  six 
thousand  acres. 

Both  parties  appealed  to  this  court 

Mr  White,  for  appellee. 

This  is  what  is  called  a  mill  grant ;  a  grant  of  a  prescribed  quan- 
tity of  land,  on  the  express  condition  of  establishing  a  water  saw- 
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rnili  on  the  river  St  John, -and  Cone's,  or  watercourse,  called  Biz 
Mile  or  Trout  creek.  No  specific  time  is  limited  in  the  decree  within 
which  the  mill  was  to  be  erected  and  put  in  operation.  The  go- 
Ternor  contented  himself  with  declaring  that,  .until  the  memorialist 
should  **  settle  (establish)  the  said  mill,  this  grant  shall  be  of  no 
effect.'* 

The  evidence  in  the  record-  is  ample  to  show  that  this  condition 
was  fully  complied  with.  The  first  mill  was  built  in  1819,  and  car- 
ried away  by  a  freshet.  The  second  was  built  in  1827,  and  was  in 
operation  until  1828,  when  it  was  destroyed  by  fire,  in  July  18S8. 
The  third,  and  last,  was  built  and  went  into  operation  in  1829. 

United  States  v.  Richard,  8  Peters  470.  This  is  a  case  of  a  rinu- 
lar  grant  made  by  the  same  governor,  which  was  confirmed  by  the 
supreme  court,  of  a  later  date  than  this.  In  that  case,  as  in  this 
the  condition  was  not  complied  with  until  after  the  24th  of jjanuarj 
1818.  That  case  also  decides  that  these  grants  conveyed  the  landa^ 
and  not  the  timber  merely.  The  grant  to  the  claimant  was  made 
on  the  2d  of  August  1816 ;  and  the  certificate  of  the  secretary  bean 
date  on  the  succeeiding  day. 

The  memorial  asks  for  an  order  of  survey,-'*  together  with  suita- 
ble warrants  to  survey  the  ground  ;"  and  this  is  granted  by  the  de- 
cree, ^'concedosu  permisso."  Under  this  authority,  the  surveyor- 
general  surveyed  the  prescribed  quantity  of  lands  in  detached  parcels, 
on  the  2d  of  May  1819,  and  on  the  8th  and  20th  of  February  1820. 

In  Richard's  case,  above  referred  to,^  the  surveys  were  made  in  de- 
tached parcels,  and  at  a  later  period  than  this.  United  Stales  t. 
Clarke,  8  Peters  436.  This,  and  the  other  cases  decided  at  the 
same  term,  all  afiirra  the  authority  of  the  governors  of  East  Florida 
to  make  these  grants. 

Where  the  grants  had  issued  before  the  24th  of  January  1^18, 
they  recognise  the  authority  of  the  governors  to  make  orders  of  sur- 
vey for  the  lands  granted  ;  atld  of  the  surveyor-general  to  execute 
*hexa  after  that  date.  But  the  court,  in  that  case,  rejected  a  claim 
to  land,  taken  up  under  an  order  of  survey,  changing,  as  to  a  part  of 
the  land,  the  location  specified  in  the  original  grant,  which  order 
was  made  on  the  25(h  of  January  1 819  ;  considering  it  as  equivalent 
to  a  new  grant :  and  the  supposed  analogy  between  that  case  aod 
the  one  now  under  consideration  presents  the  only  question  which 
can  arise  here. 
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A  brief  examination  of  that  case,  id  its  application  to  the  one  at 
bar,  will  show  the  want  of  analogy  between  them. 

On  the  3d  of  April  1816,  George  F.  Clarke  obtained  a  grant  of 
fi^e  mites  square,  with  a  specific  location,  *^  on  the  west  side  of  St 
John's  river,  above  Black  creek,  at  a  place  called  White  Spring."  It 
was  an  absolute  title  for  so  much  land  at  a  specified  place,  with  the 
usual  proviso,  **  without  prejudice  to  others,"  But  Mr  Clarke  was 
not  satisfied  with  the  land  granted  to  him.  Although  there  was 
sufiSeient  vacant  or  public  land  at  the  specified  place  to  make  up  the 
quantity  granted,  yetnt  ''did  not  answer  his  expectation.;"  and  atat* 
ing  Ibis  fact  in  bis  petitior^  to  the  governor,  on  the  25(h  of  January 
1819,  he  asked  that  the  surveyor  might  be  authorized  to  survey  the 
one  half  of  the  quantity  specified  in  the  first  grant  at  another  place, 
viz.  ''on  the  Hammock,  called  Lang's  and  Cone's,  on  Mizzel's  lake." 
And  the  governor  so  ordered  it.  This  raised  the  question  in  that 
case. 

The  court  held  that  this  change  of  location  could  not  be  authorized 
by  the  governor  after  the  24th  of  January  1818 ;  that  the  grant  to 
Clarke  conveyed  the  land  described  in  it,  and  no  other ;  .nnd  that  a 
permit  to  survey  other  lands  was,  in  effect,  a  new  order  of  survey, 
which  the  governor  had  not  power  to  make  on  the  25th  of  January 
1819.  The  principle  '.s  not  questioned  ;  but  that  is  not  the  case  of 
the  present  claimant. 

.  The  menu>rialist,  Charles  Sibbald,  applied  for  a  situation  on  which 
to  erect  his  mill,  which  he  specified,  arid  for  a  grant  of  land  of  five 
miles  square,  "together  with  suitable. warrants  for  the  survey  of 
ground,  which  occupies  two  and  a  half  miles  on  every  side,  making 
a  square  of  five  miles,  or  an  equivalent  quantity,  in  case  this  situa- 
tion may  noi  allow  of  the  said  figure."  And  "  the  same  is  granted" 
by  the  governor — Concedo  su  permisso. 

The  reference  in  the  decree  to  the  memorial  makes  the  latter  in-, 
strument  part  of  the  decree  itself.  Then  it  is  a  grant  or  concession 
of  a  tract  of  land  two  and  a  half  miles  on  every  side,  making  a  square 
of  five  miles,  on  Trout  creek,  or  an  equivalent  quantity  elsewhere; 
in  case  that  situation  may  not  allow  of  the  said  figure.  In  other 
words,  the  grant,  quoad  the  location,  was  alternative.  It  was  to  be^ 
surveyed  on  Trout  creek  if  that  situation  should  allow  of  the  said 
figure ;  that  is,  if  a  sufficient  quantity  of  vacant  or  public  land  should 
be  found  there :  but  if  not,  authority  wai  given  to  take  up  the  de- 
ficiency,  '*  its  equivalent,"  elsewhere. 
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It  was  apprehended  at  the  time  the  grant  was  issued  (August  S, 
1816),  that  the  requisite  quantity  of  vacant  or  public  land  woald  not 
be  found  on  Trout  creek.  This  is  manifest  by  the  language  of  the 
memorial,  and  the  decree  which  adopts  it. 

The  power  to  change  (he  location,  as  to  such  deficient  quantity, 
to  search  for  an  equivalent  elsewhere,  ^as  therefore  given  by  the 
grant  itself.  It  is  not  a  new  order  of  survey  granted  by  the  goveraor 
after  the  24lh  of  January  1818,  authorizing  a  change  of  location, 
as  in  Clarke's  case ;  but  it  is  a  contingent  authority  to  change  the 
location  embodied  in  the  grant  given  on  the  2d  of  August  1816 ;  at 
a  time  when  the  powers  of  the  governor  were  not  restrained  by  the 
limitations  in  the  treaty.  The  total  want  of  analogy  between  it  and 
the  case  of  the  United  States  v.  Clarke  will  therefore  be  obvious. 

The  governor,  in  this  case,  grants  to  Charles  Sibbald  a  tract  of 
land  of  five  miles  square,  to.be  surveyed  at  the  place  specified  lo  his 
memorial.  Trout  creek,  if  a  sufficient  quantity  of  vacant  or  public 
land  should  be  found  there ;  but  if  not,  then  to  be  surveyed  else- 
where, where  an  equivalent  quantity  of  vacant  land  could  be  found. 
It  was,  in  other  words,  (so .for  as  regards  the  quantity  which  might 
be  deficient  at  Trout  creek,,  from  the  want  of  a  sufficient  quantity  of 
vacant  lands  there)  a  grant  of  laud  without  a  specific  location  ;  and 
the  objection  resolves  itself  into  the  inquiry^  "  ^  bother  the  governor 
had  power  to  make  such  a  grant  on  the  2d  ot  August  1816  f*  If 
the  question  were  now  of  fii^st  impression,  it  would  seem  to  be  fiee 
from  difficulty. 

The  governor  grants  to  the  petitioner  a  certain  prescribed  quantity 
ot  the  public  domain.  What  part  of  this  domain  would  be  embraeed 
in  the  grant  was  uncertain  at  the  date  of  the  concession,  becaose  of 
the  uncertainty  whether  the  prescribed  quantity  of  public  land  could 
be  found  in  the  place  where  the  petitioner  desired,  and  the  goveraor 
was  willing  that  the  grant  should  be  laid  :  sed  id  certum  est  qood 
certum  reddi  potest ;  and  the  governor  provided  4be  means  by  which 
this  certainty  should  be  attained.  The  memorial  asks  for,  and  the 
decree  grants,  a  certain  quantity  of  land,  at  a  particular  place ;  and, 
contingently,  that  a  part  of  ii  roa^  be  surveyed  elsewhere,  **  together 
with  suitable  warrants  for  a  survey'*  of  this  land,  or  its  equivalent. 

The  decree  allows  the  prayer,  and  directs  the  issue  of  **  the  appro- 
priate certificate  from  the  secretary's  office  in  customary  form."  That 
certificate  in  customary  form  was  the  copy  of  the  memorial  and  de- 
cree ;  and  these  were  the  warrant  to  the  surveyor  to  determine  the 
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contingeDcy  on  which  the  authority  to  change  the  location  would 
arise. 

The  power  was  properly  delegated  to  the  surveyor,  because  the 
contingeDt  authority  to  change  the  location  depended  upon  a  fact, 
(whether  there  was  a  sufficient  quantity  of  vacant  land  od  Trout 
creek)  which  it  was  the  appropriate  duty  of  that  officer  to  ascertain. 
The  execution  of  the  warrant  by  the  survey  of  land,  in  pursuance  of 
the  authority  thus  given,  rendered  certain  that  (the  location  of  the 
land)  which  was  before  uncertain,  and  thus  completed  the  petition- 
er's title. 

But  looking  to  the  decision  heretofore  made  on  the  various  cpses 
from  Florid^  even  this  argument  seems  unnecessary.  The  treaty 
declares  valid  all  grants  made  **  by  his  catholic  majesty,  or  his  lawful 
authorities.'*  That  the  governor  of  East  Florida  was  one  of  these 
lawful  authorities,  was  decided  in  Clark's  case.  The  governor  of 
East  Florida,  who,  it  is  thus  ascertained,  was  authorized  to  grant 
lands  in  that  territory,  did,  in  point  of  fact,  make  this  grant ;  with 
this  contingent  authority  to  change  the  location,  in  due  form. 

And  the  court  say  in  that  case,  ^*  a  grant  made  by  a  governor,  if 
authorized  to  grant  lands  in  his  province,  is  prima  facie  evidence  that 
his  power  was  not  exteeded.  The  connexion  between  the  crown 
and  the  governor  justifies  .the  presumption  that  he  acts  according  to 
his  orders.  Should  he  disobey  them,  his  hopes  are  blasted,  and  he 
exposes  himself  to  punishment.  His  orders  are  known  to  himself 
and  those  from  whom  they  proceed,  but  may  not  be  known  to  the 
world." 

This  was  but  a  reiteration  of  the  principle  decided  in  the  case  of 
Arredondo ;  and  the  court  add,  "  he  who  would  controvert  a  grant 
executed  by  the  lawful  authority  with  all  the  solemnities  required 
by  law,  takes  upon  himself  the  burthen  of  showing  that  the  officer 
has  transcended  the  powers  conferred  upon  him,  or  that  the  trans- 
action is  tainted  with  fraud."  The  time  was,  when  these  principles 
were  resisted  with  the  utmost  confidence ;  but  they  have  now  the 
sanction  of  judicial  authority. 

This  grant  by  governor  Coppinger,  with  the'  contingent  authority 
to  change  the  location,  then,  is  prima  facie  evidence  that  he  did  not 
exceed  his  power  in  making  it.  But  still  further,  it  is  entitled  to  the 
same  consideration  in  this  court  as  it  would  have  received,  *^  if  the 
territories  bad  remained  under  the  jurisdiction  of  his  catholic  majes- 
ty," by  the  authorities  of  Spain 
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We  have  an  opportunity  to  know  what  that  consideration 
The  grant  was  made  in  1816 ;  the  exchange  of  flags  took  place  in 
1822.    During  the  intervening  lime^  the  territories  remained  *'  under 
the  jurisdiction  of  his  catholic  majesty.'' 

The  surveyor  is  entitled  to  the  benefit  of  the  principle  which  is 
common  to  alloflicers  charged  with  the  performance  of  public  duties. 
Under  the  grant  of  governor  Coppinger,  the  lands  were  surveyed 
so  far  as  vacant  lands  were  found  at  the  spot  designated  by  the 
grant;  and,  when  these  were  exhaused,  the  surveyor  sought,  as  he 
was  required  to  do  by  the  terms  of  the  grant,  an  equivalont  elsewhere, 
and  returned  his  surveys  to  the  proper  office,  as  he  was  bound  to  do. 
The  presumption  that  he  did  these  things,  in  al.  verb.,  that  be'  did 
his  duly,  is  the  necessary  result  of  the  principle.  How  it  corres- 
ponded .with  the  fact,  is  manifest  from  the  conduct  of  the  Spanish 
authorities. 

The  memorialist  took  possession  of  his  lands,  built  and  rebuilt  hn 
mills ;  and  his  title  was  never  questioned  by  those  authorities. 
It  seems  wholly  unnecessary  to  extend  these  remarks. 

The  attorney-general,  for  the  United  States,  contended  that  there 
were  some  material  words  in  the  grant  to  Richard,  8  Peters  407, 
which  are  not  to  be  found  in  the  grant  under  the  consideration  of 
the  court.  The  words  are,  in  Richard's  Case,  **  a  grant  of  an  equiva- 
lent quantity." 

This  grant  is  also  of  a.  square  of  five  miles ;  and  the  plain  import  of 
the  terms  is,  that  the  surveys  shall  not  be  disconnected. 

The  grant  is  made  on  the  limited  application  for  land  at  a  place 
designated,  for  sixteen  thousand  acres.  Under  this  grant  tea  thou- 
sand acres  were  surveyed  at  this  place  ;  and  afterwards  two  tracts 
one  hundred  miles  off,  one  of  four  thousand,  and  one  of  two  thousand 
acres. .  The  court  of  Florida  on  this  account  properly  refused  to  con- 
firm the  two  last  surveys. 

There  is  another  ground  of  objection.  Sibbald  had  not  performed 
the  condition  of  the  grant.  It  is  expressly  declared,  that  until  the 
condition  is  performed  it  shall  have  no  effect.  The  saw-mill  was 
not  constructed  until  three  years  after  the  grant  was  made.  In 
the  interval,  on  the  29th  of  October  1819,  governor  Coppinger  bad 
made  an  order  limiting  the  execution  of  all  such  grants  to  six  months. 
White's  Compilations  250. 

II  was  entirely  competent  for  governoi  Coppinger  to  make  an  order 
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limiting  the  performance  of  such  a  condition  to  six  months ;  Arre** 
dondoV  case,  6  Peters  691 ;  and  no  title  vested  under  the  grant 
until  the  condition  was  executed ;  or,  if  he  had,  until  performance, 
an  equitable  title,  he  was  bound  to  comply  with  the  condition. 

If  the  petition  of  Sibbald  bad  prayed  for  an  equivalent  in  land 
elsewhere,  in  the  event  of  his  not  being  able  to  obtain  the  requisite 
quantity  at  one  place ;  no  objection  on  the  ground  of  the  severance 
of  the  surveys  would  be  made.  But  the  petition  is  for  an  equivalent 
at  the  place. 

No  permission  from  governor  Coppinger  to  take  the  land  in  any 
other  place  is  shown ;  and  the  act  of  the  surveyor  without  such  au« 
thority  is  of  no  avail. 

In  Clarke's  case  the  words  are,  <'or  its  equivalent."  8  Peters  440. 
But  the  court  decided  that  the  land  described  in  the  petition,  and  no 
fribre,  Vas  granted* 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

These  are  cross  appeals  from  thf  decree  of  the  judge  of  the  supe- 
rior court  of  Eost  Florida,  on  the  petition  of  Sibbald ;  praying  for  a 
confirmation  of  his  claim  to  sixteen  thousarul  acres  of  land,  pursuant 
to  the  acts  of  congress  for  adjusting  land  claims  in  Florida. 

The  petition  was  in  the  form  prescribed  by  law,  presenting  a  case 
proper  for  the  exercise  of  the  jurisdiction  of  the  court  below.  On 
the  16th  of  July  1816,  the  petitioner  applied  to  the  governor  of  East 
Florida,  setting  forth  that  he  was  desirous  of  erecting  machinery  for 
sawing  timber  on  Little  Trout  creek,  on  the  north  side  of  the  river 
Rt  John's  and  that  of  Nassau :  **  he  asks  permission  for  that  purpose, 
with  the  corresponding  surety  of  the  grant  of  land  of  five  miles  square, 
or  its  equivalent,  in  the  event  that  tlus'situation  will  not  permit  the 
said  form ;  which  land  will  insure,  the  continued  supply  of  timber." 

On  the  2d  of  August  1816,  the  governor  decrees,  *Uhe  permission 
solicited  by  this  party  is  granted,  without  injury  to  third  persons; 
under  the  express  condition  that  until  the  establishment  of  the  mill, 
the  grant  of  the  land,  which  wilt  be  a  square  of  five  miles,  in  order 
that  he  may  use  the  timber,  shall  be  of  no  efiect,''  &c.  Pursuant 
to  this  grant,  a  survey  was  made  on  the  2d  ot  May  1819,  of  ten 
thousand  acres,  at  the  place  called  for  in  the  grant  In  February 
1820,  four  thousand  acres  wpta  surveyed  in  another  place,  called 
TumbuU's  Swamp,  at  the  distance  of  thirty  miles  from  the  first  sur- 
vey;  and  afterwards*  the  residue,  two- thousand  acre%  was  surveyed, 
VOL.  X. — 2  Q 
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at  a  place  called  Bow  Legs  Hammock,  at  the  distance  ot  IweDiy  or 
tbirty  miles.  I(i  1819,  Sibbald  commenced  the  ereclioa  of  a  saw- 
mill on  the  ten  thpusand  acre  tract,  and  continued  it  till  its  comple- 
tion, except  the  dam ;  which  would  have  been  completed  had  noC 
the  negroes  and  horses  employed-  been  stolen ;  and  while  the  mill- 
wright was  absent  in  pursuit  of  them,  the  dam  was  carried  away  by 
a  freshet.  The  work  was  then  abandoned,  after  an  expenditure  of 
more  than  5000  dollars.  In  September  1827,  another  mill  was 
built  and  in  operation ;  which  was  destroyed  by  fire  in  July  18S8. 
Another  was  commenced  in  October  1828,  which  went  into  opera- 
lion  in  June  1829,  and  so  continues  to  the  present  time;  is  of 
seventy  horse  powelr,  and  calculated  to  saw  twenty  thousand  feet  of 
lumber  a  day. 

By  the  decree  of  the  court  below,  the  claim  of  the  petitioner  was 
confirmed  as  to  the  ten  thousand  acre  survey  on  Trout  creek,  and 
rejected  as  to  the  two  remaining  surveys  of  four  thousand,  and  two 
thousand  acres ;  from  whieh  decree  both  parties  appealed.  Yarious 
objections  to  the  claim  were  made  on  the  hearing,  but  only  two  were . 
relied  on  here. 

1.  That  the  grant  was  on  a  condition  precedent,  which  was  not 
begun  to  be  performed  till  the  grant  became  forfeited  by  the  order  of 
the  governor,  made  the  29th  of  October  1818^  declaring  all  grants 
made  in  considemtion  of  mechanical  improvements  to  be  made,  to 
be  void  if  the  conditions  were  not  performed  in  sis^  months.  It  is 
unnecessary  to  decide  on  the  efTect  of  this  order;  or  whether  by  the 
acts  which  authorize  the  courts  of  Missouri  and  Florida  to  decide  on 
claims  to  lands  therein,  congress  intended  to  assert  a  right  by  for- 
feiture for  condition  broken,  to  lands  which  had  been  once  legally 
granted.  The  evidence  in  this  and  the  other  cases  which  have  been 
decided,  is  very  full  and  clear,  that  no  grant  has  ever  been  annulled 
or  revoked  by  the  Spanish  authorities  for  any  cause ;  and  that  there 
is  no  instance  of  a  governor  having  granted  land  which  had  been 
before  granted  on  condition :  and  it  may  well  be  doubted,  whether  it 
would  have  been  re-^nnexed  to  the  royal  domain  had  the  province 
remained  under  the  dominion  of  the  king  of  Spain :  nor  is  there  any 
provision  of  any  law  of  congress,  which  specially  requires  the  court 
to  inrquire  into  the  performance  of  conditions  on  which  grants  were 
made. 

By  the  eighth  article  jof  the  treaty  of  cession  by  Spain  to  the  United 
States,  the  same  time  is  allowed  to  the  owners  of  land  so  granted^  to 
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fulfil  the  conditions  of  their  grapts  after  the  date  of  the  treaty,  as  was 
limited  in  the  grants.    We  have  heretofore  decided,  in  the  case  of 
Arredondo^  that  as  to  individual  rights,  the  treaty  is  to  be  considered 
as  dated  at  its  ratification ;  6  Peters  748,  749 :  the  erection  of  a  mill 
in  1819  or  1820  would,  therefore,  be  in  time  to  save  a  forfeiture.    No 
time  was  limited  in  the  grant ;  and  no  greater  effect  can  be  given  to 
the  governor's  order  fixing  the  time  for  the  performance  of  conditions, 
than  if  the  limitation  had  been  contained  in  the  grant.    We  have 
also  decided,  that  this  provision  of  the  treaty  is  not  confined  to  own- 
ers in  possession  of  lands  by  occupancy  or  residence,  but  extends  to 
all  persons  who  have  a  legal  seisin  and  possession  of  land  in  virtue 
of  a  grant ;  6  Peters  748 :  and  that  in  the  situation  of  the  province 
and  the  claimants  to  land  at  the  time  of  the  cession,  it  was  enough 
if  they  would  show  a  performance  of  the  condition  cy  pres.     We  are 
therefore  of  opinion  that  the  petitiojier  began  the  erection  of  the  mill 
in  time  to  save  the  forfeiture ;  and  that  he  has  shown  the  performance 
of  such  acts  as  amount  to  a  compliance  with  the  condition,  according, 
to  the  rules  of  equity  which  goverr^  these  cases. 

2.' It  is  objected  that  the  terms  of  the  grant  do  not  authorize 
,  a  survey  of  any  part  of  the  sixteen  thousand  acres,  in  any  other  than 
in  the  place  called  for.    The  petition  was  for  a  grant  of  sixteen 
thousand  acres,  or  its  equivalent,  if  its  situation  would  not  admit  of 
this  form  ;  the  permission  solicited  was  granted,  which  by  reference 
makes  the  petition  a  part  of  the  grant.     It  is  in  full  proof  that  the 
quantity  could  not  be  surveyed  at  the  place  designated  without  in« 
ierferingwith  land  which  had  been  previously  granted ;  which  would 
have  been  contrary  to  the  express  words  of  the  grant,  '*  without  in- 
juryjto  third  persons."    It  is  also  in  proof,  without  contradiction,  that 
in  order  to  obtain  the  ten  thousand  acres  on  Trout  creek,  it  was  ne- 
cessary to  go  round  one  or  two  different  tracts,  and  that  no  more 
could  have  been  obtained  any  where  near  it  of  any  value  ;  the  shape 
of  the  Burvey'fc  irregular,  and  not  at  all  in  conformity  with  the  rules 
prescribed  to  urveyors ;  which  require  the  surveys  to  be  in  rectan- 
gular parallelograms,  the  front  of  which  on  riveref,  creeks  and  roads 
not  to  exceed  oiie  third  of  the  depth.     It  was  certainly  the  intention 
of  the  petitioner  and  the  governor,  that  there  should  be  a  grant  of  five 
miles  square,  which  was  the  usual  quantity  granted  in  consideration 
of  the  erection  of  mills  :  and  we  think  that  taking  the  petition  and 
grant,  together  with  the  manifest  intention  of  botli  parties,  the  equi- 
valent for  any  deficiency  on  Trout  creek  may  be  referred  to  quantity 
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rather  than  to  the  form  of  the  survey.  It  would  be  a  very  rigid  ood- 
BtructioQ  of  the  grant,  to  make  the  privilege  of  altering  the  shape  of 
the  survey,  an  equivalent  for  the  loss  of  six  thousand  acres  of  land. 
That  such  was  not  the  intention  of  the  governor  b  e7ident  fr<Mn  the 
evidence  of  Mr  Fernandez ;  who  testifies,  that  cQ>  ascertaining  that 
part  of  the  land  had  been  previously  granted,  he  informed  the  gm 
vernor,  who  gave  Sibbald  the  right  to  locate  his  grant  at  any  vacant 
place  suitable  for  the  erection  of  a  saw-mill.  The  surveyor-general 
of  the  province  testified,  that  he  filled  that  ofiSce  in  East  Florida  from 
1811  to  1821,  that  he  located  grants  by  surveying  any  land  which 
was  designated  by  the  grantee,  to  which  no  objection  was  made  by 
any  of  the  authorities  under  the  Spanish  government ;  and  which 
was  considered  an  inherent  privilege  of  the  grantee  without  any  order ' 
from  the  government.  We  are  therefore  of  o[Hnion,  that  the  title  of 
the  petitioner  to  the  whole  quantity  of  land  specified  in  the  grant  is 
valid  by  the  law  of  natibns,  of  Spain,  the  United  Slates,. and  the 
stipulations  of  the  treaty  between  Spain  and  the  United  Statea^for 
the  cession  of  the  Floridas  to  the  latter ;  and  ought  to  be  confirmed 
to  him ;  according  to  the  several  surveys  made  as  returned  with  the 
record.  We  do  therefore  order,  adjudge  and  decree,  that  the  decree 
of  the  court  below,  confirming  the  title  of  the  petitioner  to  the  tea 
thousand  acres  on  Trout  creek,  be,  and  the  same  is  hereby  affirmed. 
And  proceeding  to  render  such  decree  as  the  court  below  ought  to 
have  rendered,  this  court  dolh  further  order,  adjudge  and  decree  that 
the  decree  of  the  court  below,  rejecting  the  claim  of  the  petitiooerB 
to  the  land  embraced  in  the  surveys  of  four  thousand  acres,  and  of 
two  thousand  acres,  as  returned  with  the. record,  be,  and  the  same 
is  hereby  reversed  and  annulled.  That  the  claim  of  the  petitioner 
to  the  same  be,  and  the  same  is  hereby  confirmed  and  declared  valid ; 
and  that  the  surveyor  of  public  lands  in  the  eastern  district  of  Flo- 
rida be,  and  is  hereby  directed  to  do  and  cause  to  be  done,  all  the 
acts  and  things  enjoined  on  him  by  law  in  relation  to  the  lancb 
within  said  surveys. 


This  cause  came  on  to  be  heard  on  the  transcript  ol  the  reconi 
from  the  superior  court  for  the  district  of  East  Florida,  and  was  ar- 
gued by  counsel.  On  consideration  whereof,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the  said  superior  court 
confirming  the  title  of  the  petitioner  to  the  ten  thousand  acres  oo 
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Trout  creek  be,  and  the  same  is  liereby  affirmed;  and  that  the  resi- 
due of  the  decree  of  the  said  superior  court  be,  and  the  same  is  hereby 
reversed  and  annulled.  And  this  court,  proceeding  to  render  such 
decree  as  the  said  superior  court  ought  to  have  rendered,  doth  order, 
adjudge  aud  decree,  that  the  claim  of  the  petitioner  to  the  laud  em« 
braced  in. the  surveys  of  four  thousand  acre«»andof  two  thousand 
acres,  as  returned  with  and  contained  in  the  record,  is  valid,  and  that 
the  same  be,  and  is  hereby  confirmed.  And  it  is  further  ordered, 
adjudged  and  decreed  by  this  court,  that  the  surveyor  of  public 
lands  in  the  eastern  district  of  Florida  be,  and  he  is  hereby  directed 
to  do,  and  cause  to  be  done,  all  the  acts  and  tilings  enjoined  on  liiui 
by  law  in  relation  to  the. lands  within  said  survey.  And  that  the 
said  cause  be,  and  the  same  is  hereby  remanded  to  the  said  superior 
court  to  cause  further  to  be  done  therein,  what  of  right  and  according 
to  law  and  justice,  and  in  conformity  to  the  opinion  and  decree  of 
this  court,  ought  to  be  done. 

The  same  decree  was  given  in  the  case  of  Sibbald,  appellant  v. 
The  United  Stales. 
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John  Smith,  T.,  appellant  v.  The  United  States. 

John  Smith,  T.  cloiiued  a  confirmation  of  a  grant  of  land  by  the  goTemor-feBeialof 
Loi^riiana,  made  on  tho  11th  of  February  17*JG.  Louiiiiana  was  ceded  by  Fiaiioe 
to  the  United  States  by  the  treaty  of  1803.  In  181 1  surTeys  were  made  under 
the  grant  of  several  tracts  of  land,  varying  in  numbers  of  acres,  and  sevenlof 
them  including  lead  mines.  No  survey  of  any  land  was  made  under  the  gnot, 
until  afler  tho  treaty  of  cession.  By  the  decree  of  the  district  coort,  the  chum  was 
rejected,  and  that  decree  was  affirmed  by  the  supreme  court. 

It  was  never  doubted  by  this  court  that  property  of  every  description  in  Louisiana 
was  protected  by  the  law  of  nations,  the  terms  of  the  treaty,  and  the  aeta  of  con- 
gress ;  nor  Uiat  in  the  term  **  froperty  was  comprehended  every  species  of  title, 
inclioate  or  perfect;  embracing  those  rights  which  lie  in  contracts;  those  which 
arc  executory,  as  well  as  Uiose  which  are  executed.  In  this  respect  the  relatioo 
of  the  inhabitants  to  Uicir  government  is  not  changed.  The  new  govemmeot 
'  takes  the  place  of  that  wliich  has  passed  away."    4  Peters  512 

The  act  of  congress  of  1804,  which  submitted  claims  to  land  in  Louisiana  to  judicial 
cognizance,  confined  the  court  to  such  claims  as  had  been  legally  made,  granted 
or  issued  before  the  10th  of  March  1804,  which  were  protected  by  Ihe  trea^  of 

1803,  and*might  have  been  perfected  into  a  complete  title  under  the  laws,  nsagcs 
and  customs  of  Spain,  if  slie  had  continued  to  hold  the  government  of  the  |irovinoe. 

It  was  also  made  the  duty  of  the  court  to. conduct  the  proceedings  on  all  petitiou 
according  to  the  rules  of  a  court  of  equity,  and  to  decide  upon  them  aocording  to 
tho  principles  of  justice,  and  the  laws  and  ordinances  of  the  government  under 
which  the  claim  originated.  In  thus  consenting  to  be  made  defendants  in  eqnity 
at  the  suit  of  every  claimant  for  land  in  Missouri ;  the  United  States  waived  all 
riglits  which  the  treaty  could  give  them  as  purchasers  for  a  valuable  conaideratioo 
without  notice.  They  bound  themselves  to  carry  into  specific  execution  by  patent, 
every  grant,  concession,  warrant  or  order  of  survey  which,  before  the  10th  of  March 

1804,  had  created  any  legal  or  equitoblc  right  of  property  in  the  land  so  claimed; 
so  that  in  every  case  arising  under  the  law,  one  general  question  was  presented  for 
the  consideration  of  the  court :  Whether,  in  the  given  case,  acourt  of  equity  coold, 
according  to  its  rules  and  tiie  laws  of  Spain,  consider  the  conscience  of  the  king 
to  bo  so  affected  by  his  own,  or  the  acts  of  the  lawful  authorities  of  the  province, 
that  he  had  become  a  trustee  for  the  claimant,  and  held  the  land.claimed  by  an 
equity  upon  it  amounting  to  a  severance  of  so  much  from  his  domain,  before  the 
10th  of  March  1804,  in  Missouri,  and  the  94th  of  January  1818,  in  Florida,  the 
periods  fixed  by  the  law  in  one  case,  and  the  treaty  in  the  other. 

The  principles  which  have  been  established  by  the  decisions  of  the  court,  in  relatioB 
to  claims  to  lands  under  grants  from  the  crown  of  Spain,  or  the  oncers  of  Spain 
authorized  to  make  grants. 

No  claim  to  land  in  Bilissouri  can  be  confirmed  under  the  acts  of  1824  or  1828,nn]eai 
by  a  grant,  commission,  warrant  of  order  of  survey  for  some  tract  of  land  described 
therein,  to  make  it  capable  of  some  definite  location,  consistently  with  its  tenas, 
made,  granted  or  issued  before  the  lOih  of  March  1804,  ot  by  an  order  to  snriey 
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anjr  given  quantity,  without  any  deecription  or  limitation  aa  to  ^aee,  which  ahall 
have  heen  located  hy  a  anrvej,  made  by  a  proper  officer  before  that  time. 

Congreee  did  not  contemplate-  the  ■ubmiaiion  of  any  claims  to  the  court,  except  such 
aa,  on  confirmation,  could  be  surveyed  and  patented,  and  on  rejection  would  be 
thenceforth  held  and  taken  to  be  a  part  of  the  puUic  lands ;  though  cases  of  claims 
to  make  a  prospective  severance  of  particular  tracts  from  the  general  domain,  when 
the  grant  was  wholly  indefinite,  would  require  a  distinct  provision.  Spain  never 
permitted  individuals  to  locate  t|ieir  grants  by  mere  private  survey.  The  granUi 
were  an  authority  to  the  public  surveyor  or  hii  deputy  to'  make  the  survey  as  a 
pablic  trust,  to  protect  the  royal  domain  iW>m  being  cut  up  at  the  pleasure  of  the 
grantees.  A  grant  might  be  directed  to  a  private  penon,  or  a  separate  official  order 
given  to  make  the  survey ;  but  without  either,  it  would  not  be  a  legal  execution  of  ' 
the  power. 

The  laws  of  the  United  States  give  no  authority  to  an  indiyidoal  to  survey  his  grant 
or  claim  to  lands ;  he  may  make  lines  to  designate  the  extent  and  bounds  of  his 
claim,  but  he  can  acquire  no  righti  thereby.  Neither  in  this,  or  Oie  record  of  any 
of  the  cases  which  have  been  before  this  court,  has  it  seen  any  evidence  of  any  law 
€»f  Spain,  local  regulations,  law  or  usage,  which  mokes  a  private  survey  operate  to 
serer  any  land  from  the  royal  domain.  On  the  contrary,  all  the  surveys  which 
have  been  exhibited  in  the  cases  decided,  were  made  by  the  surveyor-general  of  the 
province,  his  deputies,  by  the  special  order  of  the  governor  or  intendant,  or  those 
who  represented  them.  No  government  gives  any  validity  to  private  surveys,  of  its 
warrants  or  orders  of  survey,  and  there  is  no  reason  to  think  that  Spain  was  a 
solitaiy  exception,  even  as  to  the  general  domain,  by  grants  in  the  ordinarv  mode, 
for  a  specific  quantity  to  be  located  in  one  place. 

It  is  for  another  branch  of  the  government  to  decide  on  the  claims  of  the  petitioner, 
under  the  third  section  of  the  act  of  1828.  With  that  this  court  have  u<ything  to 
do :  its  duty  terminates  by  a  deciiion  on  the  validity  of  his  title  by  any  law,  treaty 
or  proceedings  under  them,  according  to  those  principles  of  justice' which  govern 
courts  of  equity. 

ON  appeal  from  the  district  court  of  the  United  States  for  the  district 
of  Missouri. 

This  case  was  argued  at  January  term  1830  by  Mr  Benton  for 
the  appellant,  and  by  Mr  Wirt,  for  the  United  States*  The  court 
held  it  under  advisement  for  the  reasons  stated  in  the  case  of  John 
Smith,  T.  V.  The  United  States,  4  Peters  511.  The  case  is  fully 
stated  in  the  opinion  of  this  court. 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

Pursuant  to  the  provisions  of  the  act  of  1824,  for  the  adjustment 
of  land  claims  in  the  state  of  Missourii  John  Smith,  T.  filed  his 
petition  in  the  district  court  on  the  ^  of  October  1827,  claiming  a 
confiraiation  of  his  title  to  ten  thousand  arpents  of  land  in  that  slate, 
in  virtue  of  a  Spanish  concession  to  James  St  Vrain,  a  resident  of 
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Louisiana,  legally  made  before  the  lOib  of  March  o/  J804  by  the 
proper  authorities.  He  alleged  that  his  claim  was  protected  by  the 
treaty  between  France  and  the  United  Slates  for  the  cession  of  Lou- 
isiana ;  and  might  have  been  perfected  into  a  complete  tide  under  the 
laws,  usages  and  customs  of  the  government  under  which  the  same 
originated,  had  not  the  sovereignty  of  the  country  been  transferred 
to  the  United  States. 

His  claim  is  founded  on  a  petition  of  James  St  Vrain  to  the  gov* 
ernor-general  of  Louisiana,  in  November  1795,  praying  for  a  grant 
in  full  property  to  him  and  his  heirs  of  ten  thousand'  superficial  ar- 
pents  of  land ;  with  the  special  permission  to  locate  in  separate  pieces 
upon  different  mines,  of  what  nature  they  may  be,  salines,  mill  seats, 
and  any  other  place  that  simll  appear  suitable  to  his  interest,  without 
obliging  him  to  make  a  settlement ;  which  grant  as  prayed  for  was 
granted  by  the  said  governor-general  the  10th  of  February  1796. 
He  alleges  that  he  became  owner  of  the  grant  by  pirchase  from  St 
Vrain  and  wife  before  the  act  of  1824,  and  has  caused  several  parts 
thereof  to  be  located  in  Missouri,  which  he  specifies  in  the  petition; 
and  prays  that  the  validity  of  his  claim  may  be  examined  by  the 
court. 

On  the  face  of  the  petition,  the  petitioner  shows  a  case  within  the 
provisions  of  the  first  section  of  the  law  of  1824 ;  which  directs  the 
court  to  .take  jurisdiction  to  hear  and  determine  it. 

The  petition  of  St  Vrain  to  the  governor-general  of  Louisiana 
states,  that  misfortunesJiad  induced  him  to  settle  in  Louisiana  at  St 
Genevieve,  where  he  had  rendered  himself  useful  in  repressing  a 
certain  party ;  that  his  knowledge  of  mineralogy  had  induced  his 
father  to  make  over  to  him  the  contract  which  he  had  with  the 
government  for  the  supply  of  a  certain  quantity  of  lead.  To  enable 
him  to  comply  with  this  contract,  and  to  insure  him  an  honourable 
existence,  he  prays  for  a  grant  as  specified  in  the  petition  of  the  ap- 
pellant.    At  the  foot  of  tliis  petition  there  was  the  following  writing. 

«  New  Orleans,  10th  of  February  1 796.     Granted. 

''The  Baron  Db  Carondelet." 

The  original  petition,  with  this  entry  upon  it,  was  produced  before 
the  land  commissioners  in  Missouri  in  1806:  the  signature,  of  the 
baron  was  proved  to  be  in  hi^  handwriting,  and  the  residue  to  be 
that  of  the  secretary  of  the  government.  The  original  was  lost  ia 
1807  or  1808,  but  a  copy  certified  from  the  land  records,  was  pro- 
duced at  the  heaving  in  the  court  below,  and  competent  evidence 
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was  given  of  the  existence  and  loss  of  the  original ;  the  district  court 
did  not,  in  their  decree,  decide  on  the  effect  of  (his  evidence,  nor  do 
we  think  it  necessary  to  consider  it ;  for  the  purposes  of  this  case^ 
the  genuineness  of  the  grant  and  its  loss,  are  assumed.  On  (he  €th 
of  February  1808,  St  Vrain  and  wife,  in  consideration  of  5000  dol* 
lars,  conveyed  the  concession  to  the  petitioner  by  deed  duly  reco'd'^d. 

In  181 1  the  petitioner  caused  a  survey  of  two  hundred  and  ninety- 
four  arpents  of  land  to  be  made  by  a  private  surveyor,  pursuant  to 
the  concession  to  St  Vrain ;  other  surveys  were  afterwards  made  in 
like  manner  of  several  tracts  specified  in  the  record,  va,rying  in  quan- 
tity from  one  thousand  two  hundred  to  fifty  arpents,  several  of  them 
including  lead  mines ;  the  une  for  fifty  acres  being  on  a  mill  seat. 
The  claim  was  acted  on  by  the  United  Staten  hoard  of  land  commi> 
sioners  in  Missouri;  who,  in  December  1811,  gave  their  opinion  that 
it  ought  not  to  be  confirmed.  The  district  court  of  Missouri  have 
also  rejected  it  by  their  final  decree ;  from  which  the  petitioner  has 
taken  an  appeal  to  this  court,  in  the  manner  directed  by  the  act  of 
1824. 

At  the  January  term  in  1830,  this  cause,  with  that  of  Soulard, 
was  very  ably  and  elaborately  argued  by  the  counsel  on  both  sideft : 
they  were  the  first  cases  which  came  before  us  since  the  law  giving 
jurisdiction  to  the  district  court  of  Missouri  to  decide  on  claims  to 
land  in  that  state,  subject  to  an  appeal  to  this  court.  The  subject 
was  a  new  one  both  to  the  court  and  the  bar :  the  titles  and  tenures 
of  land  in  Louisiana  had  never  undergone  a  judicial  investigation, 
which  could  give  the  court  such  information  as  could  lead  them  to 
any  satisfactory  conclusion.  Hence,  and  notwithstanding  the  full 
argument  in  these  cases ;  there  seemed  to  be  much  matter  for  con- 
sideration in  the  developments  to  be  made  of  the  laws,  usages  and 
customs  of  Spain,  in  relation  to  grants  of  land  in  Louisiana.  These 
cases  were  held  under  advisement. 

At  the  next  term^  finding  that  appeals  had  been  made  in  cases 
from  Florida,  arising  under  a  law  authorizing  a  judicial  decision  on 
claims  to  land  in  that  territory,  on  the  consideration  of  which  the 
whole  subject  of  Spanish  titles  would  be  thoroughly  examined,  these 
causes  were  further  postponed  till  the  ensuing  term.  One  of  the 
Florida  cases  was  then  decided  on  principles  which  did  not  apply  Id 
them ;  and  it  was  thought  that  still  further  information  must  be  pre- 
sented in  some  of  the  numerous  cases  before  us  for  final  adjudication, 
VOL.  X. — 2  R 
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and  a  further  poatponement  was  therefore  deemed' tidvisable.  At 
each  successive  term  since,  it  has  been  our  duty  to  decide  on  claims 
to  land  under  the  government  of  Spain,  if  not  in  all  the  aspects  in 
which  they  can  be  presented,  at  least  in  those  sufiSciently  varied  as 
to  enable  us  to  decide  this  case  on  principles  entirely  saibfactory  to 
ourselves.  It  was  never  doubted  by  this  court  that  property  of  every 
description 'in  Louisiana  was  protected  by  the  law  of  nations,  the  tenns 
of  the  treaty  and  the  acts  of  congress ;  nor  that  in  the  term  ^^property 
was  comprehended  every  species  of  title,  inchoate  or  perfect,  em- 
bracing those  rights  which  lie  in  contracts ;  those  which  are  executory, 
as  well  as  those  which  are  executed.  In  this  respect  the  relation  of  the 
inhabitantsto  their  government  is  not  chang^.  The  new  government 
takes  the  place  of  that  which  has  passed  away  **  4  Peters  612.  Such, 
in  1830,  was  our  general  view  of  the  Missouri  cases* .  Our  difficulty 
Was  in  ascertaining  the  powers  of  the  governor-general,  of  the  in- 
tendant  and  his  sub-delegates,  and  the  local  governors  or  comman- 
dants of  posts  to  make  grants  of  lands ;  what  acts  by  either  operated 
by  way  of  grants  concesiior^  toarrant  or  order  of  starvey;  so  as  to  sever 
any  portion  of  land  from  the  royal  domain,  and  create  in  it  a  right 
of  property  in  an  individual.  The  law  submitting  claims  of  either 
of  these  four  descriptions  to  judicial  cognizance,  confined  the  court 
to  such  as  had  been  legally  made,  granted  or  issued  before  the  10th 
of  March  1804,  which  were  protected  by  the  treaty  of  1803,  and 
might  have  been  perfected  into  a  complete  title  under  the  laws, 
usages,  and  customs  of  Spain,  if  she  had  continued  to  hold  the  go- 
vernment of  the  province. 

It  was  also  made  the  duty  of  the  court  to  conduct  the  proceedings 
on'all  petitions  according  to  the  rules  of  a  court  of  equity ;  and  to 
decide  upon  them  according  to  the  principles  of  justice,  and  the  laws 
and  ordinances  of  the  government  under  which  the  claim  originated. 
In  thus  consenting  to  be  made  defendants  in  equity  at  the  suit  of 
every  claimant  for  laud  in  Missouri,  the  United  States  waived  all 
rights  which  the  treaty  could  give  them  as  purchasers  for  a  valuable 
consideration  without  notice.  They  bound  themselves  to  carry  into 
specific  execution  by  patent  every  grant,  concession,  warrant  or  order 
of  survey  which,  before  the  4th  of  March  1804,  had  created  any 
legal  or  equitable  right  of  property  in  the  land  so  claimed  ;  so  that 
in  every  case  arising  under  the  law  one  general  question  was  pre- 
sentidd  for  the  consideration  of  the  court :  Whether  in  the  given 


JANUARY  TERM  1836.  831 

[Smith  T.  TiM  United  Slatei.] 

€a8e,:a  court  of  equity  could,  according  to  its  rules  aiid  the  laws  of 
Spain,  consider  (he  conscience  of  the  king  to  be  so  afTected  by  his 
own,  or  theactdof  the  lawful  authorities  of  ihe  province,  that  he 
bad  becQffie  a  trustee  for  the  claimant,  and  held  the  land  claimed  by 
an  eqtiily  upon  it  amounting  to  a  severance  of  so  much  from  his  do- 
main ;  before  tbe  10th  of  March  1804,  iii  Missouri,  and  the  24ih  of 
January  1818,  in  Florida;  the  periods  fixed  by  the  law  in  one  case, 
and  the  treaty  in  the  other. 

In  all  our  adjudications  on  either  class  of  cases,  we  have  considered 
ihe  term  lawfid  authorUki  to  refer  to  the  local  governors,  intendants, 
or  their  deputies ;  Uu  lawi  and  ordinances  of  Spain,  as  composed  of 
royal  orders,  of  those  of  the  local  authorities,  and  the  usage  and 
custom  of  the  provinces,  respectively,  under  Spain ;  that  any  in- 
choate or  perfect  title,  so  made,  granted  or  issued,  is  legally  made  by 
the  proper  authorities.  We  have  as  uniformly  held,  that  in  ascer- 
taining what  titles  would  have  been  perfected  if  no  cession  had  been 
made  to  the  United  States,  we  must  refer  to  the  general  course  of 
the  law  of  Spain,  to  local  usage  and  custom ;  and  not  to  what  might 
have  been,  or  woidd  have  been  done  by  the  special  favour,  or  arbi- 
tmry  power  of  the  king  or  his  officers.  It  has  also  been  distinctly 
decided,  in  the  Florida  cases,  that  the  land  claimed  must  have  beenr 
severed  from  the  general  domain  of  the  king,  by  some  grant  which 
gives  it  locality  by  its  terms,  by  a  reference  to  some  description,  or 
by  a  vague  general  grant,  with  an  authority  to  locate  afterwards  by 
survey  making  it  definite ;  which  grant  oir  authority  to  locate  must 
have  beeamade  before  the  24ih  of  January  1818.  That  where 
the  grant  is  descriptive,  a  survey.in  any  other  place  is  unauthorized: 
and  that^here  a  survey  was  made  of  part  of  a  descriptive  grant 
before  that  time,  an  order  or  permission  to  survey  the  residue  else- 
where, made  afterwards,  is  void,  in  contravention  of  the  terms  of  the 
treaty  and  the  act  of  congress ;  it  being  in  efiect  and  substance  a 
new  grant,  made  after  the  power  of  the  governor  to  make  grants  had 
ceased.  That  where  the  grant  was  specific,  a  survey  might  be  made 
after  the  time  fixed  by  the  treaty ;  and  where  the  grant  was  vague, 
or  contained  an  authority  to  locate,  which  wasT  executed  by  a  survey 
made  before,  it  was  valid.  United  States  v.  Clarke,  8  Peters  466, 
467. 

Tbe  same  principles  apply  to  the  cases  in  Missouri ;  between  which 
and  those  finm  Florida,  there  is  (generally  speakmg)  no  other  difier- 
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ence  than  that  as  to  the  latter,  the  treaty  annuls  all  claims  aoqaiTed 
after  the  24th  of  January  1818;  while  the  act  of  18S4  limits  ibe 
jurisdiction  of  the  court  lo  cases  of  claims  made  in  virtue  of  grants^ 
&c.  made  before  the-lOth  of  March  1804.  Tliis  limitation  on  ihe 
power  of  the  court  as  efiedually  prohibits  their  confirmation  of  grants^ 
&c.  subsequently  made,  or  titles  acquired,  as  if  they  had  been  declared 
void  by  the  terms  of  the  law,  or  the  Louisiana  treaty. 

In  his  petition  to  the  governor-general,  St  Vrain  asks  for  a  grant 
in- full  property,  of  ten  thousand  arpents,  to  be  located  at  his  {Measure 
as  to  place,  time  or  quantity :  it  was  considered  by  him  as  author- 
izing locations  throughout  Louisiana,  not  only  while  under  the 
government  of  Spain,  but  after  its  cession  to  the  United  States,  and 
its  division  into  the  two  territories  of  Orleans  and  Missouri.  So  it 
was  considered  by  tbe  petitioner  Smith,  after  he  purchased  from  and 
held  under  St  Vrain;  and  such  appears  to  be  the  true  constnietion  of 
the  petition.  The  grant  is  contained  iri  the  one  word  granted^  which 
must  be  referred  to  every  thing  prayed  for  in  the  petition ;  its  object 
was  not  to  obtain  a  grant  merely  in  the  upper  province,  or  it  would 
have  been  addressed  to. the  local  governor:  it  must  have  been 
intended  to  extend  to  both  provinces,  as  it  was  addressed  to  the 
governor-general,  whose  power  was  general  over  both.  He,  by  his 
grant,  without  qualification  or  restriction,  has  acted  in  the  plenitude 
of  his  authority,  which  authorizes  no  construction  that  could  limit  it 
to  the  upper  province  more  than  to  the  lower :  a  limitation  to  eiib^ 
would  be  by  an  arbitrary  decision,  without  rule ;  so  would  any  coo« 
struction  cutting  down  the  cdhcession,  by  striking  from  it  any  right 
or  privilege  prayed  for. 

This,  then,  was  the  nature  and  efifect  of  the  grant,  to  vest  in  the 
petitioner  a  title  in  full  property  to  all  the  lands  in  either  province 
containing  saline,  mineral,  or  where  there  were  mill  seats;  which  he 
might  at  any  time  locate  in  quantities  to  suit  his  own  pleasure,  or  at 
any  other  place  that  might  suit  his  interest 

When  the  cession  of  Louisiana  was  completed  by  the  surrender  to 
the  United  States,  the  title  of  St  Vrain  remained  precisely  as  it  was 
at  the  date  of  tbe  grant  in  1796 :  there  is  no  evidence  that  he  had 
done,  or  offered  to  do  any  act,  or  made  any  claim,  or  demand^  assert- 
ing oraflBrming  any  right  under  the  grant.  With  all  the  ungranted 
salt  springs,  lead  mines,  mill  seats  and  valuable  spotft  io  Louisiana 
at  his  command;  he  held  his  grant  dormant  in  his  pocket  fur  eight 
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yean  under  the  Spanish  government,  without  making  or  attempting 
to  make  one  location  under  it. 

On  the  4th  of  March  1804,  then,  no  land  had  been  granted  to  St 
Yratn ;  there  was  not  an  arpent  on  which  his  right  had  any  local 
habitation :  until  a  location  was  made,  it  was  a  mere  authority  to 
locate,  which  be  might  have  exercised  at  his  pleasure,  both  as  to 
tinie  and  place,  by  the  agency  of  a  public  surveyor,  authorized  to 
separate  lands  from  the  royal  domain  by  a  survey  pursuant  to  a 
grant,  warrant,  or  order  of  survey.    At  the  time  of  the  cession  nothing 
had  been  so  severed,  either  by  a  public  or  private  surveyor,  or  any 
act  done  by  which  the  king  could  be  in  any  way  considered  as  a 
trustee  for  St  Vrain  for  any  portion  of  the  ten  thousand  orpents ;  and 
there  was  no  spot  in  the  whole  ceded  territory  in  which  he  had,  or 
could  claim  an  existing  right  of  property.     An  indispensable  pre- 
requisite to  such  right  was  some  act  by  which  his  grant  would  ac- 
quire such  locality  as  to  attach  to  some  spot :  until  this  was  done, 
the  grant  could  by  no  possibility  have  been  perfected  into  a  complete 
title.     It  is  clear,  therefore,  that  the  integrity  of  the  public  domain 
had  in  no  way.  been  aflfected  by  this  grant  in  March  1804.    The  only 
pretence  of  any  right  was  one  which  extended  to  every  vacant  spot 
in  Louisiana,  to  be  located  in  future,  at  the  option  of  the  grantee : 
it  so  continued  till  1811,  when  the  first  location  was  made  by  the 
petitioner  Smith,  by  a  private  survey,  on  part  of  the  lands  he  claims. 
It  is  evident  that  he  had  no  other  right  to  this  tract  of  land  in  March 
1804,  than  he  had  to  all  the  vacant  lands  in  Louisiana.     Had  his 
claim  been  presented  to  the  district  court  while  it  remained  thus 
indefinite  and  incapable  of  definition ;  there  would  have  been  uo  case 
for  its  jurisdiction,  under  the  act  of  1824,  to  confirm  or  reject  the 
claim.    The  sixth  section  provides,  that  on  the  confirmation  of  any 
claim,  the  surveyor  should  cause  the  land  specified  in  the  decree  to 
be  surveyed,  a  plot  thereof  to  be  made,  delivered  to  the  party,  and  a 
patent  to  issue  therefor;  if  rejected,  the  seventh  section  directs,  *Hhe 
land  specified  in  such  claim  shall  forthwith  be  held  and  taken  as  a 
part  of  the  public  lands  of  the  United  States.'*    By  the  eleventh  sec- 
tion, if  the  lands  decreed  to  any  claimant  have  been  sold  or  disposed 
of  by  the  United  States,  or  have  not  been  located,  the  party  interested 
may,  after  the  land  has  been  oflered  at  public  sale,  enter  the  like 
quantity  of  land  in  any  land  ofllce  of  the  state.    These  provisions 
show  clearly  that  congress  did  not  contemplate  the  submission  of  any 
claims  to  the  court,  except  such  as,  on  confirmation,  could  be  ^sur- 
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veyed  and  patented,  and  on  rejection,  would  be  thenceforth  held 
and  tnken  to  be  a  part  of  the  public  lands ;  though  cases  of  claims 
to  make  a  prospective  severance  of  particular  tracts  from  the  general 
domain,  when  the  grant  was  wholly  indefinite,  would  require  a  di»- 
tinct  provision.  If  confirmed,  no  land  could  be  specified  in  the  decree, 
none  could  be  surveyed ;  nor  could  lands  which  never  had  been  the 
subject  of  specific  claim,  described  in  no  grant  or  survey,  become  a 
part  of  the  public  lands,  within  the  meaning  of  the  law  after  the 
decree,  if  there  had  not  been  some  assertion  by  the  claimant  of  their 
having  been  once  his  property,  by  a  severance  by  grant.  In  providing 
for  a  case  where  the  land  bad  not  been  located,  it  was  the  evident 
intention  to  refer  to  grants  of  land  by  some  description  before  the 
10th  of  March  1804,  which  bad  not  been  surveyed ;  it  is  certain  that 
it  could  not  apply  to  this.  Should  this  grant  be  confirmed,  it  must 
follow  its  tenor  and  purport ;  the  decree  must  affirm  its  validity,  not 
merely  to  the  quantity  of  land,  but  with  the  right  of  location  accord- 
ing to  its  express  terms,  which  gives  St  Vrain  the  unlimited  choice 
of  the  most  valuable  portions  of  the  public  lands.  It  would  be  in 
direct  violation  of  those  rights  which  constitute  the  great  value  of 
the  claim,  which  were  not  the  quantity  of  land  granted,  but  the 
unlimited  power  of  selection,  to  make  a  decree  that  they  were  secured 
to  him  by  the  law  of  nations,  the  treaty  and  acts  of  congress^  as 
inviolable,  and  in  the  same  decree  to  limit  him  to  the  selection  of 
such  lands  in  Missouri  as  should  have  been  offered  at  public  sale, 
without  any  bid  beyond  the  minimum  price  of  the  public  lands. 
Th^  would  necessarily  deprive  him  of  the  very  spots  to  which  he 
would  be  entitled  under  our  decree,  whenever  he  might  choose  to 
appropriate  them  by  a  lawful  survey. 

We  are  therefore  clearly  of  opinion,  that  no  claim  to  land  in  Mis- 
souri  can  be  confirmed  under  the  acts  of  1824  or  18S8,  unlesft  by  a 
grant,  concession,  warrant  or  order  of  survey  for  some  tract  of  land 
described  therein,  to  make  it  capable  of  some  definite  location,  con- 
sistently with  its  terms,  made,  granted  or  issued  before  the  10th  of 
March  1804,  or  by  an  order  to  survey  any  given  quantity,  without 
any  description  or  limitation  as  to  place,  which  shall  have  been  lo- 
cated by  a  survey,  made  by  a  proper  officer  before  that  time,  as  was 
Soulard's  case.  Spain  never  permitted  individuals  to  locate  th6ir 
grants  by  mere  private  survey.  The  grantR  were  an  authority  lo 
the  public  surveyor  or  his  deputy  to  make  the  survey  as  a  public 
trust,  to  protect  the  royal  domain  from  being  cut  up  at  the  pleasure 
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of  the  grantees.  A  grant  might  be  directed  to  a  private  person,  or  a 
separate  official  order  given  to  make  the  survey ;  but  without  either, 
it  would  not  be  a  legal  execution  of  the  power.  No  such  survey  was 
made  on  this  grant,  so  that  it  had  not  attached  to  the  land  claimed 
at  the  time  named  in  the  law. 

We  have  then  to  inquire,  whether  a  private  survey,  made  in  1811, 
could  be  so  connected  with  the  grant  of  1796,  as  to  operate  by  rela- 
tion to  make  out  a  title  to  the  land  claimed  in  March  1804. 

The  laws  of  the  United  States  give  no  authority  to  an  individual 
to  survey  his  grant  or  claiin  to  lands;  he  may  mark  lines  to  design 
nate  the  extent  and  bounds  of  his  claim,  but  he  can  acquire  no  rights 
thereby.  The  only  effect  which  we  can  give  to  this  private  survey, 
is  to  consider  it  as  a  selection  by  the  petitioner  of  that  piece  of  land, 
as  a  part  of  what  he  was  entitled  to  locate  in  virtue  of  his  general 
grant. 

As  the  United  States  have  pot  themselves  in  the  place  of  Spain^ 
we  must  view  this  selection,  thus  made,  as  if  Louisiana  had  never 
been  ceded  to  them*    But  neither  in  this,  or  the  record  of  any  of  the 
cases  which  have  been  before  us,  have  we  seen  any  evidence  of  any 
law  of  Spain,  local  regulation,  law  or  usage,  which  makes  a  private 
survey  operate  to  sever  any  land  from  the  royal  domain.     On  the 
contrary,  ail  the  surveys  which  have  been  exhibited  in  the  cases  de-- 
cided,  were  made  by  the  surveyor-general  of  the  province,  his  depu«^ 
ties,  the  special  order  of  the  governor  or  intendant,  or  those  who 
represented  them.    No  govecoment  gives  any  validity  to  private  sur* 
veys,  of  its  warrants  or  orders  of  survey ;  and'we  have  no  reason  to 
think  that  Spain  was  a  solitary  exception,  even  as  to  the  general 
domain,  by  grants  in  the  ordinary  mode,  for  a  specific  quantity,  to 
be  located  in  one  place.    Aforiiorij  where  a  grant,  iuigtMtUy  might 
by  its  terms  be  so  split  up  as  to  cover  every  saline,  mineral  and  water 
power  site,  in  the  whole  territory.     Of  all  others,  the  survey  of  such 
a  grant  ought  to  be  made  by  an  authorized  officer.     If  the  grant  was 
a  lawful  authority  for  such  selections,  its  execution  by  survey  ought 
to  be  so  supervised  that  the  selections  should  be  made  in  a  reasona- 
ble time,  quantity  of  land  and  number  of  spots  selected 

We  cannot  believe  that  Spain  would  have  ever  consented  to  the 
exercise  of  such  a  right,  by  an  individual,  over  all  the  most  valuable 
portions  of  her  domain,  when  she  did  not  permit  the  appropriation  of 
her  ordinary  lands  to  be  so  made ;  still  less,  that  a  claim  of  this  de- 
scription would  have  been  perfected  into  a  complete  title  had  she 
remained  in  possession  of  Louisiana,  or  that  it  ought  so  to  have  been. 
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The  claim  was  unreasonable  in  its  nature,  excluding  the  gDvernmeiH 
from  all  cotHrol  over  locations  made  on  a  sweeping  grant;  which  by 
small  subdivisions  might  be  a  monopoly  of  every  valuable  spot  in  both 
provinces.  Such  a  grant,  with  such  privileges,  has  no  equity  in  it, 
as  against  the  government  of  Spain  or  the  United  States  standing  in 
their  place.  There  appears  no  law,  usage  or  custom  to  authorize  it; 
and  it  is  incompatible  with  those  rights  which  every  government  re- 
serves to  itself,  of  directing  by  its  own  officers  the  surveys  of  its  lands, 
either  on  specific  grants  or  orders  of  survey  for  vacant  lands. 

The  negative  evidence  in  the  record  is  also  powerful  to  lead  to  the 
same  conclusion.  The  \inprecedented  privilege  granted  to  St  Vraia 
was  of  immense  value,  if  as^rted  in  time,  before  other  appropriations 
were  made  of  the  places  of  which  he  had  the  right  of  selection,  with* 
out  limit;  but  it  would  become  less. valuable  by  waiting  till  othen 
bad  obtained  grants  for  them.  Neither  he  or  the  petitioner  Smith 
have  in  any  way  accounted  for  the  delay.  They  have  shown  do 
selection  made,  no  application  to  a  public  or  even  private  surveyor  to 
make  any  survey  during  the  eight  years  which  elapsed,  from  the 
date  of  the  gram  till  the  cession.  The  grant  does  not  appear  to 
have  been  recorded  or  entered  in  any  Spanish  office,  exhibited  to  any 
Spanish  officer,  or  any  notoriety  given  to  it  by  any  assertion  of  right 
under  it.  With  such  powerful  reasons  for  action,  it  is  not  a  harsh 
construction  of  this  conduct  of  St  Vrain,  to  attribute  it  to  the  convic- 
tion that  the  Spanisn  authorities  would  not  have  sanctioned  his 
claim.  The  power  of  the  governor-general  being  supreme,  his 
power  would  not  have  been  invoked  in  vain  if  the  grant  was  good; 
and  no  officer  in  the  province  would  have  disobeyed  bis  order  to  sur- 
vey on  the  selections  being  made. 

It  is  not  for  us  to  say  what,  it  any,  acts  would  have  given  St  Vrain 
an  equity  in  any  definite  piece  of  ground;  it  suffices  for  this  case 
that  he  had  none  while  the  country  was  under  the  government  of 
Spain,  and  that  the  petitioner  Smith  has  acquired  none  since  the 
cemon  by  any  acts  which  he  has  done,  or  caused  to  be  done  in 
mctking  the  location  specified  in  his  petition. 

it  is  for  another  branch  of  the  government  to  decide  on  the  claims 
of  the  petitioner,  under  the  third  section  of  the  act  of  18S8.  With 
that  we  have  noticing  to  do :  our  duty  terminates  by  a  decision  oo 
the  validity  of  his  title  by  any  law,  treaty  or  proceedings  under  themi 
according  to  those  principles  of  justice  which  govern  courts  of  equity. 
Being  clearly  of  opinion  that  the  claim  of  the  petitioner  to  any  of  the 
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land  claimed  by  his  petition  is  not  valid,  and  ought  not  to  be  con- 
firmed. 

The  decree  of  (he  district  court  is  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  district  of  Missouri, 
and  was  argued  by  counsel;  on  consideration  whereof,  it  is  ordered, 
adjudged  and  decreed  by  this  court,  that  the  decree  of  the  said  district 
court  in  this  cause  be,  and  the  same  is  hereby  affirmed. 


VOL.  X. — 2  8 


SS8  SUPREME  COURT. 


JOPEPH    A.   WhERRT    and    OTHERSy    HEIRS    OF    MACKET   WhBRET 
DECEASED,  APPELLANTS  V.  ThE  UnITED  StaTES,  APPELLEES. 

On  the  18th  of  April  1802,  the  lieutenant-governor  of  Upper  Louinana  granted  liz- 
taen  handred  arpents  of  land  near  certain  rivers  named  in  the  grant,  with  diiee- 
tioni  to  survey  the  same  in  a  vacant  place  of  the  royal  domain;  but  no  tnrrey  wn 
made  before  the  cession  of  Louisiana  to  the  United  States.  By  the  Court  As  die 
grant  contained  no  description  of  the  land  granted,  and  was  not  located  within  die 
time  prescribed  by  the  act  of  congress  of  the  10th  of  March  1804,  it  comes  di- 
rectly within  the  point  decided  by  this  covtrt  in  the  case  of  John  Smith,  T.,  and 
cannot  be  confirmed. 

ON  appeal  from  ibe  district  court  of  the  United  States  for  the  dis- 
trict of  Missouri. 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr  White,  for  the  appellants ;  and  by  Mr  But- 
ler, attorney-general,  for  the  United  States. 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  district,  court  of  Missouri, 
rejecting  the  claim  of  the  appellants  to  sixteen  hundred  arpents  of 
land  in  that  state,  for  the  confirmation  of  which  they  had  filed  their 
petition,  pursuant  to  the  provisions  of  the  act  of  1824  for  the  adjust- 
ment of  land  claims  in  that  state. 

The  petition  was  in  the  form  prescribed  by  the  law;  presenting  a 
proper  case  for  the  jurisdiction  of  the  court. 

The  claim  of  the  petitioners  was  founded  on  an  application  by 
Mackey  Wherry  to  the  lieutenant-governor  of  Upper  Louisiana,  oQ 
the  15th  of  April  1802,  for  a  grant  of  sixteen  hundred  arpents  of 
land  near  the  rivers  Dardennes  and  Mississippi,  in  the  vacant  lands 
of  the  king,  which  he  shall  point  out  at  the  time  of  the  survey.  On 
the  18th  of  the  same  month  tiTis  application  was  granted  by  the 
lieutenant-governor,  with  directions  to  survey  the  quantity  de- 
manded in  a  vacant  place  of  the  royal  domain  ;  but  no  siurvey  ap- 
pears to  have  been  made  before  the  10th  of  March  1804; 

As  this  grant  contained  no  description  of  the  lands  granted,  atMi 
was  not  located  before  the  time  prescribed  by  the  act  of  1824,  sub* 
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mitting  these  cases  to  judicial  cognizance  ;  it  comes  directly  within 
the  point  decided  by  this  court  in  the  case  of  John  Smithy  T.  v.  The 
United  States  at  this  term,  and  cannot  be  confirmed.  It  is  there- 
fore our  opinion  that  the  title  of  the  petitioners  to  the  land  claimed 
and  described  in  their  petition  is  not  valid. 
The  decree  of  the  district  court  is  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  district  of  Mis- 
souri, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby  affirmed. 


840  SUPREME  COURT. 


SABELLA  MaCKET   WIDOW,   JoHN    ZeNON    MaCKET    AND    OTHERS, 

HEIRS  OF  James  Macket,  appellants  v.  The  United  States. 

A  grant  of  land  in  Misaoari,  made  by  the  lieutenant-governor  of  Upper  Louiuoa, 
before  the  treaty  of  1803,  confirmed. 

In  repeated  decisions,  the  supreme  court  have  affirmed  the  authority  of  local  goTen- 
ora,  under  the  crown  of  Spain,  to  grant  Imd  in  Louisiana,  before  the  same  wu 
ceded  by  Spain  to  France :  and  the  court  have  also  affirmed  the  validity  of  descrip- 
tive grants,  though  not  surveyed  before  the  11th  of  March  1804  in  Missouri,  and 
the  24th  of  January  1818  in  Florida. 

ON  appeal  from  the  district  court  of  the  United  States,  for  the  dislricl 
of  .Missouri., 
The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr  Whiie^  for  the  appellants ;  and  by  Mr  Butler, 
attorney-general,  for  the  United  States. 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court 

This  is  an  appeal  f^om  the  decree  of  the  district  court  of  Missouri, 
rejecting  the  claim  of  the  appellants  to  eight  hundred  arpents  of  land 
in  that  state ;  for  the  confirmation  of  which  tiiey  had  filed  their  peti- 
tion, pursuant  to  the  provisions  of  the  act  of  1824,  for  the  adjustment 
of  land  claims  in  that  state. 

The  petition  was  in  the  form  prescribed  by  the  law,  presenting  a 
proper  case  for  the  jurisdiction  of  the  court. 

The  claim  of  the  petitioners  was  founded  on  an  application  by 
James  Mackey,  to  the  lieutenant-governor  of  Upper  Louisiana,  oo 
the  13th  of  September  1799;  for  a  grant  of  eight  hundred  arpents  of 
land,  at  a  place  therein  particularly  described.  On  the  14th  of  tbe 
same  month,  the  application  was  granted  by  the  lieutenant-governor, 
with  directions  to  make  the  survey,  and  put  the  party  into  possessioD. 

The  grant  or  commission  was  proved  to  have  been  in  the  hand- 
writing of  the  surveyor-general ;  the  signature  of  the  lieutenant-go- 
vernor was  also  proved  to  be  genuine.  The  claim  of  the  petitioner 
was  rejected  by  the  district  court ;  on-  the  ground  that  the  grr.nt  was 
not  consistent  with  the  regulations  of  O'Reilly,  made  in  1770,  and 
was  invalid  for  the  want  of  authority  to  make  it. 
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Having  heretofore  decided  that  these  regulations  were  not  in  force 
ia  Upper  Louisiana,  this  court  cannot  consider  tliem  as  in  any  way 
afiecting  the  title  of  (he  petitioners.  In  repeated  decisions  we  have 
affirmed  the  authority  of  the  local  governor  to  make  grants  of  land, 
■  and  have  also  affirmed  the  validity  of  descriptive  grants ;  though  not 
surveyed  before  the  10th  of  March  1804,  in  Missouri ;  and  (he  24th  of 
January  1818  in  Florida. 

But  there  is  another  objection  to  (he  title  of  the  daimanti?,  which 
is  suggested  in  the  decree  of  the  court  below ;  though  it  is  not  assigu« 
ed  as  a  reason  for  its  rejection. 

In  the  original  petition  to  the  lieutenani-governor,  the  land  prayed 
for  is  described  as  adjoining  the  land  of  Mr  Choteau  ;  whereas  the 
grant  to  Choteau  for  the  land  referred  to,  was  not  made  until  January 
18(X)y  four  months  after  the  date  of  Mrx^ey's  application,  in  Septem- 
ber 1799.  This  was  deemed  a  circumstance  tending  to  show  that 
his  grant  was  fraudulendy  an(eda(ed ;  and  had  it  not  been  explained, 
would  have  induced  this  court  (o  have  directed  an  issue  to  the  court 
below  to  try  its  genuineness. 

By  the  record  in  the  case  of  Cho(eau's  Heirs,  decided  ai  the  last 
term,  9  Peters  142,  143 ;  it  appears,  iht\^  by  a  letter  of  the  20th  of 
May  1799,  tile  governor-general  of  Louisiana  directed  the  governor 
of  the  upper  province  to  favour  all  the  undertakings  of  Mr  Choteau. 
In  the  evidence  given  in  that  case  it  was  established,  that  Mr  Cho- 
teau had  erected  a  distillery  on  the  tract  granted  to  him  in  1800,  as 
early  as  1796 ;  which  was  occupied  and  in  o{)eratiou  from  that  time 
until  the  date  of  the  grant :  after  obtaining  which  he  enlarged  and 
continued  the  establishment  at  the  same  place.  It  is  therefore  perfectly 
consistent  with  the  date  of  Mackcy's  applica(ion,  tiiat  he  siiouid  refer 
to'land  in  the  occupation  and  actual  possession  of  Choteau;  though 
heihad  not  at  (he  lime  any  grant  or  orde.  of  survey.  The  record  in 
(he  present  case  also  shows  that  the  court  below  have  considered  this 
subject,  and  did  hot  think  the  reference  to  Cho(eau's  land  was  such 
evidence  of  fraud  or  antedating  of  the  grant,  as  to  make  it  (heir  duty 
to  prevent  it  from  being  used  as  evidence  of  title  to  (lie  land  claimed. 

The  final  decree  was  rendered  on  the  loth  of  January  1S30.  On 
the  16th,  the  court  ordered  that  the  clerk  retain,  with  tiia  papers  on 
file  in  this  case,  the  concession  upon  which  the  claim  is  founded,  until 
its  further  order.  On  the  i8(h,  the  court  "  onlercd  that  the  petition- 
ers show  cause  why  the  concession  under  vviiich  the  petitioners  claim 
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should  not  be  impounded  by  the  court.''    This  rule  was  discharged 
on  the  5th  of  February  1830. 

After  such  evidence  as  appears  on  the  record  in  the  case  of  Cho- 
teauy  and  the  proceedings  of  the  district  court  in  this  case  in  relation 
to  the  grant  to  the  petitioner ;  it  is  fair  to  presume  that  that  court  was 
satisfied  on  their  last  examination  that  the  grant  to  Mackey  was  ge- 
nuine, and  not  open  to  any  impeachment  on  account  of  the  reference 
to  Choteau's  adjoining  land.  •  It  would  be  assuming  much  in  this 
case,  for  this  court  to  decide,  as  a  matter  of.  fact,  that  the  grant  was 
fraudulent  and  void  :  the  proof  of  the  signature  to  and  the  handwrit- 
ing of  the  grant  is  positive  and  uncontradicted:  and  the  reference  to 
Choteau's  land,  before  the  dale  of  the  grant  to  him,  is  accounted  fon 
We  therefore  are  of  opinion  that  the  grant  was  genuine,  and  that  the 
title  of  the  petitioners  derived  therefrom  is  valid  by  the  law  of  nations, 
of  the  United  States,  of  Spain  ;  under  whose  government  the  claim 
originated ;  and  by  the  stipulations  of  the  treaty  ceding  Louisiana  to 
the  United  States ;  and  ought  to  be  confirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  district  court  be,  and  the  same  is  hereby  reversed ;  and 
proceedingtb  render  such  decree  as  the  said  district  court  ought  to  have 
rendered ;  it  is  further  ordered,  adjudged  and  decreed,  that  the  title 
of  the  petitioners  to  the  land  described  in  tlieir  petition  to  the  district 
court,  is  valid  by  the  laws  and  treaty  aforesaid,  and  the  same  is  hereby 
confirmed  as  therein  described :  and  that  the  surveyor  of  public  lands 
in  Missouri  be,  and  he  is  hereby  directed  to  survey  the  quantity  of 
land  claimed  in  the  place  described  in  the  petition  and  grant,  or  con- 
cession ;  that  he  deliver  to  the  petitioners  a  copy  or  plot  of  such 
survey,  and  also  do  and  perform  such  other  acts  and  things  therein, 
as  by  law  are  directed. 
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Ths  United  States,  plaintiffs  in  error  ▼.  Phineas  Bradley, 
suRViviNo  administrator  OF  David  Ott  deceased. 

An  action  wai  instituted  on  a  joint  and  icveral  bond  given  bj  H.  O.  and  V.  to  the 
United  States  of  JVorM  America ;  which,  after  reciting  that  H.  hod  been  appointed 
pay  master  of  the  rifle  regiment  of  the  army  df  the  United  States;  conditioned  that 
if  H.  shall  **  well  and  truly  execute,  and  faithfully  discliarge,  according  to  law,  and 
to.  instructions  received  by  him  from  proper  authority,  his  duties  as  paymaster 
aforesaid ;  and  he,  his  heirs,  executors  or  administrators  shall  regularly  account 
when  thereto  required,  for  all  moneys  received  by  him  from  time  to  time  as  pay- 
master aforesaid,  with  such  person  or  persons  as  shall  be  duly  authorized  and 
qualified  on  the  part  of  the  United  States  for  that  purpose ;  and  moreover  pay  into 
their  treasury  snch  balance  as,  on  a  final  settlement  of  the  said  John  Hall's  accounts, 
shall  be  found  justly  due  from  him  to  the  said  United  States,  then  the  obligation 
should  be  null  and  void,  and  of  no  effect,  otherwise  to  be  and  remain  in  fall  foioe 
and  virtue." 
The  act  of  congress  of  the  24th  of  April  1816  provides, "  that  all  officers  of  the  pay, 
oommissary  and  quartermaster*s  department  shall,  previous  to  entering  on  the  du- 
ties of  their  respective  offices,  ^ve  good  and  sufficient  bonds  to  the  United  States 
fully  to  account  for  all  moneys  and  public  property  which  they  m^y  receive,  in 
in  such  sums  as  the  secretary  of  war  shall  direct.**  H.  became  la^ly  indebted 
to  the  United  States  for  money  advanced  to  him  as  paymaster,  and  suit  was  brought 
against  the  administrators  of  O.  one  of  his  sureties.  The  bond  not  having  been 
in  its  very  terms  in  conformity  with  the  provisions  of  the  law,  the  sureties  claim-, 
ed  that  they  were  not  bound  by  it,  because  of  this  variance  -,  and  because  the 
United  States  hod  no  right  to  take  any  other  bond  but  that  prescribed  by  the 
statute. 

By  the  Court.  So  far  as  the  condition  of  the  bond  required  the  paymaster  to  aecoont 
lor  moneys  received  by  him,  it  substantially  follows  the  provisions  of  the  law ;  and 
if  the  bond  be  not  clearly  void,  firom  its  not  being  in  all  respects  in  conformity 
with  the  law,  the  United  States  are  entitled  to  recover. 

This  case  differs  (h>m  the  case  of  the  United  States  v.  Tingey,  5  Peters  115,  as  there 
was  in  that  case  an  averment,  not  denied,  that  the  bond  was  obtained  from  the 
obligors  by  extortion  and  oppression,  under  colour  of  office.  This  must  be  taken 
to  be  a  bond  voluntarily  given  by  the  paymaster  and  his  sureties,  for  a  lawful 
pnrpoae ;  and  for  the  faithful  performance  of  the  duties  of  paymaster. 

No  rule  in  pleading  is  better  settled,  or  upon  sounder  principles,  than  that  every 
plea,  in  discharge  or  avoidance  of  a  bond,  should  state  positively  and  in  direct 
terms,  the  matter  in  discharge  .or  avoidance.  It  is  not  to  be  inferred,  arguendo, 
or  upon  conjectures. 

In  the  C9se  of  the  United  States  v.  Tingey,  5  Peters  115,  It  was  held,  that  the  United 
States  being  a  body  politic,  as  an  incident  to  their  general  right  of  sovereignty, 
have  a  capacity  to  enter  into  contracts,  and  4akc  bonds  in  cases  witJiin  the  sphere 
of  their  constitutional  powers,  and  appropriate  to  the  just  exercise  of  those  powers ; 
throng  the  instnimenlahty  of  the  proper  depsirtment  to  which  those  powers  an 
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should  not  be  impounded  by  the  court.**    This  rule  was  discharged 
on  the  5ih  of  February  1830. 

After  such  evidence  as  appears  on  the  record  in  the  case  of  Cbo- 
teau,  and  the  proceedings  of  the  district  court  in  this  case  in  relatioD 
to  the  grant  to  the  petitioner ;  it  is  fair  to  presume  that  that  court  was 
satisfied  on  their  last  examination  that  the  grant  to  Mackey  was  ge- 
nuine, and  not  open  to  any  impeachment  on  account  of  the  reference 
to  Choteau's  adjoining  land.  •  It  would  be  assuming  much  in  this 
case,  for  this  court  to  decide,  as  a  matter  of.  fact,  that  the  grant  was 
fraudulent  and  void  :  the  proof  of  the  signature  to  and  the  handwrit- 
ing of  the  grant  is  positive  and  uncontradicted :  and  the  reference  to 
Choteau's  land,  before  tlie  dale  of  the  grant  to  him,  is  accounted  for. 
We  therefore  are  of  opinion  iltat  the  grant  was  genuine,  and  that  the 
title  of  the  petitioners  derived  therefrom  is  valid  by  the  law  of  nations, 
of  the  United  States,  of  Spain  ;  under  whose  government  the  claim 
originated ;  and  by  the  stipulations  of  the  treaty  ceding  Louisiana  to 
the  United  States ;  and  ought  to  be  confirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  district  court  be,  and  the  same  is  hereby  reversed;  and 
proceedingto  render  such  decree  as  the  said  district  court  ought  to  have 
rendered ;  it  is  further  ordered,  adjudged  and  decreed,  that  the  tide 
of  the  petitioners  to  the  land  described  in  their  petition  to  the  district 
court,  is  valid  by  the  laws  and  treaty  aforesaid,  and  the  same  is  hereby 
confirmed  as  therein  described :  and  that  the  surveyor  of  public  lands 
in  Missouri  be,  and  he  is  hereby  directed  to  survey  the  quantity  of 
land  claimed  in  the  place  described  in  the  petition  and  grant,  or  con- 
cession ;  that  he  deliver  to  the  petitioners  a  copy  or  plot  of  such 
survey,  and  also  do  and  perform  such  other  acts  and  things  thereii^ 
as  by  law  are  directed. 
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The  United  States,  plaintiffs  in,erbor  ▼.  Phineas  BRADLEir, 

SURVITINO  administrator  OF  DaVID  OtT  DECEASED. 

An  action  wai  instituted  on  a  joint  and  icvenil  bond  given  bj  H.  O.  and  V.  to  the 
United  States  of  JVbr^i  America;  which,  alter  reciting  tliat  H.  had  been  appointed 
paymaster  of  the  rifle  regiment  of  the  army  df  Uie  United  States ;  conditioned  that 
if  H.  shall  "  well  and  truly  execute,  and  faithfully  discliarge,  according  to  law,  and 
to.insitnictions  received  by  him  from  proper  authority,  his  duties  as  paynuwter 
■foresaid ;  and  he,  his  heiis,  executors  or  administrators  shall  regularly  account 
when  thereto  required,  for  all  moneys  received  by  him  from  time  to  time  at  pay- 
master aforesaid,  with  such  person  or  persons  as  shall  be  duly  authorized  and 
qualified  on  the  part  of  the  United  States  for  that  purpose ;  and  moreover  pay  into 
their  treasury  such  balance  as,  on  a  final  settlement  of  the  said  John  Hall's  accounts, 
■hall  be  found  justly  due  from  him  to  the  said  United  States,  then  the  obligation 
should  be  null  and  void,  and  of  no  effect,  otherwise  to  be  and  remain  in  full  force 
and  virtue." 

The  act  of  congress  of  the  24th  of  April  1816  provides,  "  that  all  officers  of  the  pay, 
commissary  and  quartermaster's  department  shall,  previous  to  entering  on  the  du- 
ties of  their  respective  offices,  ^ve  good  and  sufficient  bonds  to  the  United  States 
fully  to  accoutit  for  all  moneys  and  public  property  which  they  mi^y  receive,  in 
in  such  sums  as  the  secretary  of  war  shall  direct."  H.  became  la^ly  indebted 
to  the  United  States  for  money  advanced  to  him  as  paymaster,  and  suit  was  brought 
•gainst  the  administrators  of  O.  one  of  his  sureties.  The  bond  not  having  been 
in  its  veij  terms  in  conformity  with  the  provisions  of  the  law,  the  sureties  claim-, 
ed  that  they  were  not  bound  by  it,  because  of  this  variance ;  and  because  the 
United  States  had  no  right  to  take  any  otlier  bond  but  tliat  prescribed  by  the 


By  the  Court.  So  far  as  the  condition  of  the  bond  required  the  paymaster  to  account 
for  moneys  received  by  him,  it  substantially  follows  the  provisions  of  the  law ;  and 
if  the  bond  be  not  clearly  void,  firom  its  not  being  in  all  respects  in  conformity 
with  the  law,  the  United  States  are  entitled  to  recover. 

This  case  differs  from  the  case  of  the  United  States  v.  Tingey,  5  Peters  115,  as  there 
was  in  that  case  an  averment,  not  denied,  that  the  bond  was  obtained  from  the 
obligors  by  extortion  and  oppression,  under  colour  of  office.  This  must  be  taken 
to  be  a  bond  voluntarily  given  by  the  paymaster  and  his  sureties,  for  a  lawful 
pnrpoae ;  and  ibr  the  faithful  performance  of  the  duties  of  paymaster. 

No  rule  in  pleading  is  better  settled,  or  upon  sounder  principles,  tlian  that  every 
plea,  in  discharge  or  avoidance  of  a  bond,  should  state  positively  and  in  direct 
terms,  the  matter  in  discharge.or  avoidance.  It  is  not  to  be  inferred,  arguendo, 
or  upon  conjectures. 

In  the  cqise  of  the  United  States  v.  Tingey,  5  Peters  115,  ft  was  held,  that  the  United 
States  being  a  body  politic,  as  an  incident  to  tlieir  general  right  of  sovereignty, 
have  a  capacity  to  enter  into  contracts,  and  4akc  bonds  in  cases  witJiin  the  sphere 
of  their  constitutional  powers,  and  appropriate  to  the  just  exercise  of  those  powers ; 
throng  the  instnunentality  of  the  proper  department  to  which  those  powers  an 
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confided,  wlicncTer  snch  contracts  or  bonds  are  not  prohibited  by  law;  althoogh 
the  making  of  such  contracts,  or  taking  sach  bonds,  may  not  have  been  prescribed 
by  any  pre-existing  legislative  act.  From  the  doctrine  here  stated,  the  court  haTe 
not  tlic  slightest  inclination  to  depart :  on  tlie  contrary,  from  further  refleetioa, 
they  arc  satisfied  tliat  it  is  founded  upon  the  soundest  principles  of  law,  and  the 
just  interpretation  of  the  constitution. 

That  bonds  and  otlier  deeds  may,  in  many  cases,  be  gOod  in  part,  and  void  for  the 
residue,  where  the  residue  is  founded  in  illegality, but  not  malum  in  se;  is  a  doc* 
trine  well  founded  in  tlic  common  law,  and  has  been  recognized  from  a  very 
early  period.  The  doctrine  has  been  maintained,  and  is  settled  law,  at  the  pre- 
sent day ;  in  all  cases,  win  Uic  different  covenants  or  conditions  are  severabley 
and  independent  of  each  otlier,  and  do  not  import  malum  in  se. 

There  is  no  solid  distinction  in  coses  like  the  one  before  the  court,  between  bonds 
and  other  deeds  containing  conditions,  covenants  or  grants,  not  malum  in  se,  bat 
illegal  at  the  common  law ;  and  those  containing  conditions,  covenants  or  grants 
illegal  by  tlic  express  prohibitions  of  statutes.  In  each  case  the  bonds  or  other 
deeds  are  void,  as  to  such  conditions,  covenants  or  grants,  which  are  illegal ;  and  are 
good  as  to  all  others  which  arc  legal  and  unexceptionable  in  their  purport.  The 
only  exception  is,  when  tlic  statute  has  not  confined  its  prohibitions  to  the  illegal 
conditions,  covenants  or  grants ;  but  has  expressly,  or  by  lecessary  amplication, 
avoided  the  whole  instrument  to  all  intents  and  purposes. 

The  act  of  congress  of  181G  no  where  declared  that  all  other  bonds  not  taken  in  the 
prescribed  form  shall  be  utterly  void ;  nor  does  such  an  implication  arise  from  any 
of  the  terms  Contained  in  the  act,  or  from  any  principles  of  public  policy  wliich  it 
is  designed  to  promote.  A  bond  may,  by  mutual  mistake  or  accident,  and  wholly 
without  design,  be  taken  in  a  form  not  prescribed  by  the  act.  It  would  be  a  very 
mischievous  interpretation  of  the  act  to  suppose,  that  under  such  circuniEtanoes  it 
was  the  intendment  of  tlic  act  that  the  bond  sliQuld  be  utterly  void.  Nothing 
but  very  strong  and  express  language  should  induce  a  court  of  justice  to  adopt 
■Qch  an  interpretation.  Where  the  act  speaks  out,  it  would  be  our  duty  to 
follow  it :  iwherc  it  is  silent,  it  is  a  sufiicieut  compliance  with  tlie  policy  of  the  act 
to  declare  tlio  bond  void  as  to  any  conditions  which  are  imposed  upon  a  party 
beyond  what  the  law  requires  This  is  not  o^ly  the  dictate  of  the  common  law, 
but  of  common  sense. 

The  appointment  of  a  paymaster  is  complete,  when  made  by  the  president  and  con- 
firmed by  the  senate.  The  giving  a  bond  for  the  faithful  performance  of  his  duties 
is  a  mere  ministerial  act,  for  the  security  of  the  government ;  and  not  a  condition 
precedent  to  his  autliority  to  act  as  a  paymaster.. 

The  misdescription  of  -the  corporate  or  politic  name  of  the  plaintifik  in  the  bond,  by 
calling  them  "  The  United  States  of  Abr£/i  America.,"  instead  of  America,  is  cored 
by  the  averment  of  identity  in  the  declaration. 

THE. United  Stateir,  in  August  1825|  iiislituled  an  action  of  debt 
n  the  circuit  court  of  the  district,  of  Columbia,  in  the  county  of 
Washington,  against  Phineas  Bradley  and  Andrew  Way,  adminis- 
trators of  David  0(t ;  upon  a  joint  and  several  bond  to  the  United 
Slates  of  North  Aujcrica,  executed  by  John  Hall,  David  Ott  and 
Nicholas  Vunznnd(,  ou  the  2Gth  day  of  May  1819..  The  conditioo 
of  the  bond  was,  ^<  that  whereas  (he  above  boundeii  John  Hall  iia|>* 
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pointed  paymaster  of  the  rifle  regiment,  in  the  army  of  the  United 
Slates  aforesaid  ;  now,  if  the  said  John  Hall  shall  well  and  truly 
execute,  and  faithfully  discharge,  according  to  law,  and  to  instruc- 
tions received  by  him  from  proper  authority,  his  duties  us  paymaster 
aforesaid,  and  he,  his  heirs,  executors  or  administrators^  shall  regu- 
larly account,  when  thereto  required,  for  all  moneys  received  by  him 
from  lime  to  time,  as  paymaster  aforesaid,  with  such  person  or  per- 
sons as  shaU  be  duly  authorized  and  qualified  on  the  part  of  the 
United  Stales  for  that  purpose  ;  and  moreover  pay  into  their  treasury, 
such  balance  as,  on  a  final  setilement  of  the  said  John  Hall's  ac- 
counts, shall  be  found  justly  due  from  him  to  the  said  United  Stales, 
then  this  obligation  shall  be  null,  void  and  of  no-  effect :  otherwise, 
to  be  and  remain  in  full  force  and  virtue." 

To  this  declaration' the  defendants  pleaded  six  several  pleas,  and 
issues  were  joined  on  the  second,  fourth  and  sixth.  The  third  plea 
alleged  that  the  defendajits  ought  not  to  be  charged  with  the  debt, 
by  virtue  of  the  supposed  'writing  obhgatory,  because  John  Hall  was 
appointed  paymaster  long  after  the  24th  of  Aoril  1816,  and  after 
the  passing  of  the  act  of  congress,  entitled  *'  an  act  for  organizing 
the  general  staff,  and  making  further  provision  for  the  army  of  the 
United  States  ;"  and  that  this  was  the  only  law  authorizing  or  re- 
quiring a  bond  to  be  given  by  him  to  the  United  States  as  paymaster, 
or  omerwise,  or  authorizing  any  person  to  take  such  a  bond ;  and  that 
the  said  John  Hall,  as  such  paymaster,  did  not,  after  being  appointed 
paymaster,  or  at  any  time  give  any  bond  whatsoever  to  account  for  all 
monevs  and  public  propefy  which  he  might  receive,  ic^  such  sums  as 
the  secretary  of  war  should  direct,  or  otherwise,  in  pursuance  and 
execution  of  the  said  act  of  congress ;  and  that  the  said  John  Hall 
bad  not,  at  any  time  after  he  was  appointed  such  paymaster  as  afore- 
said, any  right,. title  or  authority  whatsoever,  as  such  paymaster,  or 
in  virtue  of  such  his  appointment,  or  otherwise  howsoever,  to  receive 
any  money  or  properly  of  the  United  States,  or  any  public  money  or 
public  property  wliarsoever,  to  be  accounted  for  in  pursuance  and 
execution  of  the  said  act  of  congress,  or  otherwise,  to  the  said  United 
Siaies  or  lo  liie  |;uverumeat,  or  any  officer  of  the  government  of  the 
said  United  Slates,  or  lo  any  other  person  or  persons  whatsoever,  in  the 
name,  or  for  or  in  behalf  of  the  said  United  Slates ;  nor  in  any  man- 
ner to  enter  on  the  duties  of  bis  said  office  or  appointment  of  pay- 
master, or  to  do,  perform  or  execute  the  duties,  or  any  of  the  duties 
of  the  same. 

VOL.  X. — 2  T 
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To  this  plea  ilie  United  States  replied,  that  by  an  act  of  coogrew, 
entitled  "  an  act  for  organizing  the  general  staff,  and  making  farther 
provision  for  the  army  of  the  United  States,"  passed  on  the  24th  of 
April  1816,  it  was,  among  other  things,  enacted,  that  all  officers  of 
the  pay,  commissaiy  and  quartermaster's  department, should, previoas 
to  their  entering  on  the  diilies  of  their  respective  offices,  give  good 
and  sufficient  bonds  to  the  United  States,  fully  to  account  for  all 
moneys  and  public  property  which  they  might  receive,  in  such  soma 
as  (he  secretary  of  war  might  direct ;  and  that  after  the  passage  of 
the  said  law,  and  vihWe  the  same  was  in  full  force  and  effect,  on  the 
26th  of  May  1818,  the  said  John  Hall  was  duly  appointed  paymaster 
in  the  rifle  regiment,  in  the  army  of  the  United  Slates,  and  in  con- 
sequence of  his  appointment  as  paymaster  aforesaid,  and  with  the 
intent  of  complying  with  the  act  of  congress  aforesaid,  and  by  the 
direction  of  the  secretary  of  war  of  the  United  States,  he,  the  said 
John  Hall,  with  David  Ott,  now  deceased,  and  the  said  Nicholas  B. 
Yanzandt,  did  exec*jte  and  deliver,  in  due  form  of  law,  the  said  wri- 
ting  obligatory  in  the  said  defendant's  plea  mentioned  ;  and  the  same 
was  then  and  there  accepted  by  the  said  United  States ;  and  the  said 
John  Hall,  after  the  same  was  so  accepted  as  aforesaid,  and  aoder 
and  by  virtue  of  his  appointment  as  aforesaid,  did  enter  upon  the 
performance  of  the  duties  of  paymaster  as  aforesaid,  <ind  did  from 
time  to  time  receive  from  the  United  States,  as  such  paymaster  as 
aforesaid,  sundry  large  sums  of  money,  amounting  altogether  to  more 
than  dollars,  to  be  accounted  for  by  him  as  such  paymaster  as 

aforesaid ;  and  the  said  United  States  say,  that  of  the  moneys  so  re- 
ceived by  him  the  said  John  Hall,  of  the  United  States  as  aforesaid, 
the  sum  of  dollars  was  altogether  unaccounted  for  by  him,  the 

said  John  Hall ;  and  that  upon  a  final  settlement  of  the  accounts  of 
him,  the  said  John  Hall,  as  paymaster  aforesaid,  by  the  proper  offir 
cers  of  the  government  of  the  United  States,  there  was  found  to  he 
due  from  the  said  John  Hall  to  the  United  States  on  account  of  mo- 
neys received  by  him  of  the  United  States  as  paymaster  aforesaid, 
the  sum  of  dollars,  which  said  sum  the  said  John  Hall,  ill  his 

lifetime,  and  the  said  defendants  since  his  death  altogether  felled  to 
pay  to  the  said  United  States. 

The  deiendants  demurred  to  this  replication,  and'  assigned  ibr 
^causes  of  demurrer : 

1.  That  the  bond,  with  the  conditions  thereof,  was  not  talcen  in 
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puiBuance  of  the  directions,  nor  under  the  authority  of  the  act ;  but 
was  essentially  different  in  its  purport  and  effect  from  the  same. 

2.  That  in  the  replication,  the  plaintifis  have  not  averred  nor  shown 
any  authority  for  taking  the  bond  with  tiie  condition,  nor  for  the 
delivery  and  acceptance  of  the  same ;  bui  they  have  shownthe  same 
was  not  taken  and  delivered  and  accepted  as  such  bond. 

S.  That  the  bond,  as  described  and  set  forth  in  the  declaration, 
varies  from  the  supposed  writing  obligatory,  in  this,  that  it  purports 
to  be  an  obligation  to  the  United  States,  without  ascertaining  what 
United  States ;  and  further,  purports  to  be  the  shnple  obligation  of 
the  said  David  Ott  to  pay  the  United  States  the  sum  of  twenty 
thousand  dollars :  whereas  the  supposed  writing  obligatory  purports 
to  be  an  obligation  to  some  states,  described  as  the  United  States  of 
North  America ;  and  further  purports  to  be  an  official  bond  to  the 
last  named  slates,  executed  by  one  John  Hall,  the  said  David  Ott, 
and  one  N.  B.  Vanzandt,  the  two  last  as  sureties  for  said  HalPs  per- 
formance of  certain  official  duties  to  the  lost  named  states,  as  set 
forth  in  said  condition  ;  and  further  purports  to  be  a  bond  which  the 
government  of  the  United  States  of  America,  or  any  officer  or  agent 
of  said  government,  had  no  power  or  authority  to  take  or  accept  in 
behalf  of  the  last  named  United  States. 

4.  That  it  does  not  appear  in  the  replication  that  the  bond  had 
been  delivered  by  the  obligors,  or  any  of  them,  or  accepted  or  re- 
ceived by  any  person  on  behalf  of  the  last  named  United  States,  by 
any  lawful  authority ;  but  the  contrary  appears. 

5.  That  it  does  not  appear  from  the  replication  that  John  Hall 
had,  at  any  time  after  his  said  supposed  appointment  to  the  office  of 
paymaster,  any  right,  title  or  authority  to  enter  on  the  duties  of  the 
said  office,  or  to  receive,  in  virtue  of  such  appointment,  any  money 
or  property  of  the  said  United  States,  or  any  public  property  or  public 
money  whatever;  to  be  accounted  for  to  the  said  United  States,  or 
to  the  government,  or  any  officer  or  agent  thereof,  or  otherwise  to 
perform  and  execute  the  duties,  or  any  of  the  duties  of  such  office : 
nor  that  he  had  lawfully  and  officially  received  any  such  property 
or  money,  and  failed  to  account  for  the  same^  oV  otiierwise  broken 
the  said  condition ;  but  the  contrary  appears. 

6.  That  the  bond  and  condition  are  illegal  and  defective  in  form 
and  substance,  and  altogether  void  and  contrary  to  law. 

The  fifth  plea  set  forth  that  the  defeadants  ought  not  to  be 
charged,  because  John  Hall  was  appointed  a  paymaster  a  long  time 
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after  the  act  of  congress  of  the  24th  of  April  181 6,  entilled  **an  aet 
for  organizing  the  general  staff,"  &c.,  and  thai  at  the  time  of  his 
appointment  that  act  was  and  yet  is  in  force,  and  was  and  yet  is  the 
sole  and  only  law,  rule  and  regulation,  or  authorily,  under  which  any 
bonds  to  be  given  by  John  Hall  to  the  United  States  as  paymaster, 
or  in  any  manner,  can  be  taken  by  the  United  States,  or  by  any  officer 
of  the  same  in  the  name  and  behalf  of  the  Uilited  States;  and  was 
and  isihe  only  law,  &c.  by  which  his  accountability  as  paymaster 
for  any  money  or  property  of  the  United  States  by  him  received  m^aa 
or  is  prescribed,  regulated  or  governed;  and  that  the  said  John  Hail 
did  fully  account  for  all  moneys  and  public  property  by  him  as  such 
paymaster  as  aforesaid,  and  after  he  was  appointed  such  paymaster, 
received  in  such  sums  as  the  secretary  of  war,  in  the  said  act  of  con- 
gress mentioned,  did,  at  any  time  after  the  said  John.  Hall  was  so 
appointed  as  aforesaid,  direct  to  be  so  received  by  the  said  Jghn  Hall 
as  aforesaid,  according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing of  the  said  act  of  congress. 

To  this  plea  the  United  States  replied,  that  John  Hall,  after  being 
appointed  paymaster  of  the  rifle  regiment  in  the  army  of  the  United 
States,  did,  from  time  to  time,  receive  as  such  paymaster  large  sum.? 
of  money,  amounting  to  dollars,  to  be  accounted  for  by  him; 

and  of  this  amount  the  sum  of  dollars  was  altogether  unac- 

counted for  by  him:  and  that  upon  a  final 'settieiuent  of  his  accounts 
as  paymaster,  by  the  proper  officers  of  the  treasury,  he  was  found 
indebted        dollars,  which  he  and  the  defendants  have  failed  to  pay. 

The  defendants  rejoined,  stating  that  John  Hall  did  not  receive 
the  sums  of  money  mentioned  in  the  replication  as  paymaster  in  such 
sums  as  the  secretary  of  war  had,  at  any  time  at  or  before  the  receipt 
of  such  sums,  respectively  directed;  according  to  the  provisions,  true 
intent  and  meaning  of  the  said  acUof  congress,  in-the  three  preceding 
pleas,  and  in  the  replications  thereto  mentioned,  prescribing  the 
bonds  to  be  given  by  the  officers  therein  mentioned ;  but  the  said 
sums  of  money,  amouniing  to  the  said  sum  of  dollars  as 

aforesaid,  were  received  by  t  he  said  John  Hall  after  being  appointed 
i^ch  paymaster  as  aforesaid,  without  any  direction  or  order  of  the 
said  secretary  of  war,  directing  the  sanie  or  any  of  them  lo  be  so 
received  :  and  so  the  defendants  say  that  the  said  David  Ott  in  his 
lifetime  was  not,  nor  were  or  are  the  defendants,  since  his  death, 
liable,  bound,  or  in  any  manner  accountable  (o  the  said  United 
States,  by  the  force  and  effect  of  the  said  act  of  congress  and  writing 
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obligatory,  for  the  failure  of  tbe  said  John  Hall  to  account  and  pay 
to^the  said  United  States  the  said  sums  of  money,^r  the  said  sum  of 
dollars  so  found  due  from  the  said  John  Hall  to  the  said  United  . 
States,  on  account  of  the  said  lar^  sums  of  money  received  by  him, 
as  in  the  said  replication  mentioned. 

The  United  States  demurred  to  this  rejoinder. 

The  circuit  court  decided  that  the  pleas  and  the  demurrers  of  the 
defendants  were  sufficient  in  law  to  bar  the  recovery  of  the  United 
States ;  and  gave  judgement  for  the  defendants. 

The  United  States  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Swann  and  Mr  Butler,  attorney-gene^ 
ral,  for  the  United  States ;  and  by  Mr  Key  and  Mr  Jones,  for  the 
defendant 

The  United  States  insisted  on  the  following  points: 
1.  The  bond  in  question  is  substantially  conformable  to  the  require- 
ments of  the  statute ;  and  having  tieen  executed  with  the  intent  of 
complying  therewith,  is  good  as  a  statutory  bond. 

S.  If  it  varies  from  the  statute  in  any  material  particular,  it  is  yet 
good,  because  given  voluntarily  and  for  a  lawful  purpose. 

Mr  Swann,  contended,  the  bond  which  had  been  executed  by  the 
defendant's  intestate,  was  substantially  a  compliance  with  the  pro- 
vlion  of  the  act  of  congress  of  April  24,  1816.  If  it  went  beybnd 
the  precise  directions  of  the  law,  it  stipulated  for.  no  more  than  was 
within  the  duties  of  the  officer  by  whom  it  was  given. 

It  was  a  voluntary  bond,  and  was  not  coerced  from  the  obligor.  He 
was  at  liberty  to  accept  or  refuse  the  office ;  his  sureties  were  at 
liberty  to  execute  the  bond  or  to  refuse.  Even  if  it  is  not  a  bond 
under  the  law,  it  is  good  and  valid  as  a  voluntary  obligation. 

The  replication  states  that  the  bond  was  executed  under  the  belief 
that  it  was  a  compliance  with  the  law,  and  that  as  such  it  was 
received  by  the  United  States.  This  was  voluntary.  It  has  been 
decided  that  the  United  States  may  take  a  voluntary  bond. 

As  to  the  objection  that  the  bond  was  taken  to  the  United  States 
of  North  America,  there  cannot  be  a  valid  exception  on  ihis  ground. 

We  are  the  United  States  of  North  America.  There  are  no  other 
United  States  in  North  America.     Cited  1  Peters's  C.  C.  R.  46 ;  S. 
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Wash.  C.  C.  R.  10;  1  Oallisoa's  Rep.  86;  5  Petere's  Rep.  116, 
11  Wheat  184. 

Mr  Jones,  for  the  defendant,  stated,  that  he  would  confine  his 
argument  to  the  act  of  congress  of  the  24th  of  April  1816,  and  to  the 
powers  claimed  for  the  officers  of  the  United  States  to  take  any  bond 
they  thought  proper  to  ask. 

It  is  conceded  that  when  Hall  was  appointed,  he  was  required  co 
execute  the  bond  ;  and  was  never  called  upon  to  execute  any  other 
bond  conformably  to  the  act  of  congress. 

The  bond  taken,  substantially  varies  from  the  proper  bond ;  and  if 
the  securities  shall  be  held  liable  on  it,  it  will  be  a  case  where,  not» 
withstanding  the  act  of  congress  requires  a  particular  obligation  for 
the  performance  of  certain  duties,  it  is  in  the  power  of  the  officers  of 
the  treasury  to  demand  another  and  a  different  bond.  Cited  the  filth 
section  of  the  act  of  congress,  vol.  6,  L.  U.  S.  81. 

The  section  referred  to  requires  that  the  officer,  before  entering  on 
his  duties  shall  give  full  and  sufficient  bond  for  the  execution  of  those 
duties.  There  is  nothing  in  the  law  which  gives  the  option  to  any 
officer  to  take  any  other  bond,  or  to  exercise  any  powers  not  granted : 
and  there  is  therefore  a  prohibition  from  so  doing. 

If  a  man  is  commanded  to  do  an  act,  he  is  prohibited  from  doing 
any  other.  If  it  is  an  imperative  duty  of  an  officer  to  do  a  particular 
act ;  shall  he  do  an  act  in  disobedience  of  the  law  1  Every  principle 
which  applies  to  the  obligation  of  contracts  forbids  this. 

Another  remark — ^The  secretary  at  war  is  commanded  to  take  a 
particular  bond,  and  the  paymaster  is  commanded  to  give  it  before  he 
enters  on  the  duties  of  his  office :  and  this  is  a  condition  precedent  to 
his  entering  on  those  duties  as.  an  officer.  Until  he  has  perfivmed 
the  condition,  the  officer  is  iii  abeyance. 

The  only  power  to  take  a  bond  is  that  given  by  the  act  of  congreaa^ 
and  no  other  power  can  be  exercised  than  that  delegated  by  the  act; 
and  they  are  limited  by  it.  The  officers  of  the  United  States  act 
merely  ministerially,  and  can  only  take  the  bond  established  by  the 
law. 

Look  at  the  consequences  of  authorizing  officera  of  tlie  United 
States  to  take  bonds  at  their  discretion,  in  the  forrQ  they  may  esta- 
blish. They  could  require  any  form  they  considered  proper,  and 
insist  on  any  terms  they  might  determine.  If  such  bonds  can  be 
taken,  where  are  the  limitations  imposed  by  law  on  their  powers^    If 
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this  can  be  done,  the  officers  may  raise  a  revenue  at  their  will,  from 
thoee  who  will  surrender  themselves  to  such  powers. 
^The  efiects  of  such  a  principle  would  be  fatal  tathe  government, 
as  it  is  inconsistent  with  its  purposes  and  ^robject& 

Voluntary  bonds  are  distinguished  from- those  which  are  coerced,  by 
the  circumstance  that  the  first  are  given  to  secure  some  certain  right, 
and  they  maybe  taken  in  the  exercise  of  powers,*  which  are  to  carry 
the  laws  into  ezecutiod,  where  no  particular  form  is  prescribed.  In 
such  circumstances  bonds  may  be  taken,  provided  the  person  who 
takes  them  is  so  authorized.  But  the  officers  of  government  are  not 
general  agents,  with  full  powers  as  such  agents.  Their  powers  are 
preacribed :  and  in  this  case  they  are  expressly  defined,  aiid  the  bond 
was  not  given  according  to  the  requirements  of  the  law. 

It  is  au  absurdity  to  lequire  a  person  to  give  a  bond  for  property  and 
money  he  was  not  authorized  to  receive.  The  office  the  govem- 
menl  imposed  by  law,  on  the  paymaster,  was  that  he  shiHild  ac-^ 
count  for  money  which  he  received  regularly,  under  officers  author- 
ized to  pay  it  to  him.  Suppose,  after  be  had  given  a  bond  in  the 
regular  form,  other  property  than  that  which  he  had  a  right  to  receive 
as  paymaster  had  been  put  into  his  hands,  be  would  not  have  been 
accountable  for  it  on  his  bond :  no  such  liability*  could  exist  This 
was  decided  in  United  States  v.  Jones,  Administrator,  8  Peters  399. 
There  is  no  difibrence  between  the  cases.  In  ,the  case  cited,  the 
contractor  was  not  held  liable  for  moneys  paid  to  him  on  account  of 
duties  not  performed  within  the  district  for  which  he  was  appointed. 
Tet  the  contractor  voluntarily  received  the  money  from  the  treasury. 
Is  this  bond  within  the  requisition  of  the  statute  1  It  is  said  the 
bond  need  not  be  in  the  words  of  the  act  of  ccmgress ;  but  that  it  is 
sufficient,  if  it  is  substiantially  the  same.  If  this  means  that  the  ob- 
ligation is  not  undefined,  changed  or.  altered,  and  the  legal  effect  of 
it  is  the  same  as  the  statute  requires,  and  in  full  conformity  with  the 
law ;  this  is  admitted.  But  it  is  denied  that  such  are  the  stipula- 
tions in  this  instrument.  The  obligations  contained  in  it  go  beyond 
the  directions  of  the  law,  and  call  for  duties  and  acts  not  recognized 
by  it.  It  imposes  a  diflerent  mode  of  executing  the  duties  of  pay- 
master. This  is  a  violation  of  the  law.  They  are  of  a  different 
kmd  from  those  required  of  him  by  the  statute.  This  will  appear 
by  an  examination  of  the  instrument,  and  a  comparison  of  the  pro- 
visions of  the  act  of  congress  with  it. 
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This  18  the  case  of  sureties,  and  the  court  will  look  strictly  at  the 
instrument;  and.  will  not  sustain  it  if  it  is  not  legal  It  is  not  a 
case  in  which  a  court  of  equity  will  reform  the  instrumenit,  to  oper- 
ate on  these  who  stand  in  this  situation. 

The  question  of  great  importance  is,  whether  the  oflScers  of  the 
government  can  impose  upon  those  employed  under  them,  obligatioDB 
which  are  not  known  to  the  taw.  The  constitution  forbids  this :  and 
it  is  of  the  highest  interest  that  powers  of  this  kind  shall  not  be 
sanctioned.  It  is  most  important  that  the  duties  of  an  officer  shall 
not  be  moulded  by  any  but  those  who  establish  and  regulate  these 
duties,  hv  statute. 

The  connnon  taw  is  not  to  be  lookea  into  for  analogies  to  support 
such  assumptions  of  power.  The  authority  of  those  who  hold  pub- 
lic trusts  in  the  United  States,  dependc  on  the  precise  provisions  of 
statutes.  It  is  among  the  objects,  and  is  entirely  consistent  with 
the  principles  of  the  common  law  in  England,  to  sustam  the  authority 
of  the  government,  and  to  supply  it  with  all  necessary  powers  for  its 
support  and  action.  But  in  the  United  States,  these  purposes  and 
principles  are  supported  by  express  enactments. 

Mr  Key,  also  for  the  defendant  in  error. 

The  bond  in  this  case  is  taken  under  the  st^ute  authorizing  the 
appointment  or  paymaster,  and  substantially  varies  from  thf  bood 
required  by  the  statute. 

It  does  not  cover  all  the  responsibilities  required  by  the  statute^ 
accounting  for  property  is  omitted.  And  it  extends  to  other  respoosi- 
bilities  not  required  by  the  statute.  The  bond  enjoins  <hat  he  shall 
well  and  truly  discharge  all  his  duties  as  paymaster,  the  law  only 
required  him  to  give  bond  to  account;  and  he  has  (as  the  law 
shows)  many  other  duties.  So  also,  as  to  his  accounting  with  any 
persons  duly  appointed,  and  to  his  obeying  instructions,  &c. 

The  secretary  of  war  has  required  and  taken  thi?  as  the  officical 
bond  of  the  paymaster.  If  the  bond  confonns  to  the  law,  he  had 
authority ;  but  if  not,  and  he  had  no  authority  to  take  it — it  is  void. 

Two  questions,  therefore,  arise. 

1.  Where  a  statute  prescribes  the  bond  to  be  taken  by  ah  <^ker, 
can  he  take  any  other  1 

2.  If  he  does,  is  it  void  ? 

In  our  government  every  officer  must  show  a  powT  for  every  offi- 
cial act.     A  power,  either  expressly  given  by  the  constitution  or 
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some  law ;  or  necessarily  implied  from  a  power  so  given.    If  the 
power  is  not  thus  given,  it  is  retained ;  or,  in  other  words,  prohibited. 

If  an  officer  does  an  act  prohibited,  it  is  void.  There  is  no  differ- 
ence between  an  act  expressly  prohibited,  and  an  act  not  issuing  from 
powers  given,  where  .the  officer  is  restricted  to  the^  powers  given. 
Where  is  the  power  given  to  take  this  bondf  Not  in  this  law, 
nor  in  any  other.  Not  in  the  constitutional  power  given  to  the  pre- 
sident to  execute  the  laws ;  for  here  he  violates  or  supersedes  the  law. 

It  was  settled  in  Tingey's  case,  that  where  the  law  of  congress  pre- 
scribes no  bond,  the  executive  officer  may,  under  the  general  power 
to  see  that  the  laws  are  executed,  take  a  bond.  Why  1  Because  it  is 
**  within  the  sphere  of  its  constitutional  powers,  and  appropriate  to 
the  just  exercise  of  those  powers.^  But  is  this  so  where  the  legisla- 
ture prescribes  the  bond  1  There  it  is  not  within  its  sphere ;  nor 
appropriate  to  supersede  the  statute,  and  take  a  different  bond. 
Little  V.  Barreme,  2  Cranch  177. 

It  is  also  settled,  in  Tingey's  case,  that  **  no  officer  has  a  right  to 
require  a  bond  different  from  that  piescribed  by  the  statute.''  Why  1 
^^  Because,"  (say  the  court)  "  thai  would  be  not  to  execute,  but  to 
supersede  the  law.''  If  the  bond  be  void  when  required  contrary  to 
the  statute,  is.it  not  as  void  when  taken  contrary  to  the  statute? 
The  officer  must  have  a  right  to  take  it.  If  he  has  a  right  to  take 
it ;  surely  he  has  the  right,  and  it  is  his  duty  to  require  it.  And 
would  not  takimg  it,  supersede  the  law  as  effectually  as  requirmg  it  1 

There  is  no  power  then  in  any  law,  or  iu  the  consiitutioi^either,  to 
take  or  require  this  bond. 

2.  What  is  the  effect  of  it  1 

It  is  said  to  be  good  because  given  voluntarily ;  or,  that  it  is  good 
as  far  as  it  conforms  to  the  statute,  and  only  void  for  the  residue. 
This  doctrine  is  inferred  from  two  dicta :  one  in  I  Peters's  C.  C. 
Rep.  46 ;  the  other  in  1  Oallison  86. 

These  cases,  and  the  cases  cited,  apply  only  to  cases  where  the 
objections  went  to  the  nature  of  the  stipulations,  not  to  the  capacity 
of  the  obligee  t^  take,  as  here.  Where  the  bond  is  taken  between  indi- 
viduals, under  no  restraint  as  to  power  to  makci  the  contract,  no  matter 
how  voluntary,  there  must  still  be  an  officer  having  power  to  take 
voluntary  bands  for  the  United  Siates;  which  there  is  not.  Nor  is  it 
good  in  part;  for  not  being  authorized,  and  therefore  (according  to 
our  constitution)  prohibited  from-  taking  a  bond  with  a  requisition 
not  in  the  statute,  the  bond  containing  such  requisition  is  wholly 
VOL.x  — eu- 
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void.  And  thii  is  shown  by  the  foUowiog  cases :  S  Wash.  C. 
Rep.  10;  United  States  y.  Hipkino,  S  HallV  Law  Journal;-  6 
S14;  S  Mass.  106;  7  Mass.  98;  5Pick.S87;  8CaU4St;  SWash. 
189 ;  6  East  110 ;  Carter  SSO ;  Cro.  Eliz.  529, 7S7 ;  2  And.  56, 57, 
108, 16S  ;  S  Saund.  59, 60,  in  notes  ;  19  Johns.  Rep.  SSS. 

Again,  it  is  said  it  was  intended  to  conform  to  the  statute.  The 
intent  cannot  make  that  legai  which  is  illegal  S  Cranch  177; 
S  Call  510 ;  9  Cranch  39 ;  S  Mass.  105  ;  5  Peters  350. 

But  at  all  events,  Tingey's  case  shows,  that  if  such  a  hood  is  re- 
quired it  is  void.  And  here  the  United  States  say  in  the  replicatkm, 
it  was  required ;  or  was  directed  by  the  secretary  of  war.  It  is  there- 
fore void. 

Mr  Butler,  attorney-general,  in  reply. 

tJpon  the  constitutional  question  raised  hy  the  counsel  lor  the 
defendant,  no  dispensing  powers  are  claimed  for  the  officers  of  the 
government;  and  it  is  admitted  that  if'congfttKi  have  really  passed 
u  law  prescribing  the  exact  form  of  a  bond  to  be  taken,  the  execu-. 
tive  ought  to  conform  to  it :  and  that  if  an  officer  materially  departs 
frotn  that  prescribed  form,  and  compels  a  paymaster  to^execute  a 
bond  in  a  diflerent  form,  the  bond  so  executed  will  be  void. 

But  the  United  States  are  not  prepared  to  admit  that  this  bond 
will  be  void,  though  materially  variant  from  the  form  prescribed  by 
the  statute,  if  executed  voluntarily  by  a  paymaster,  and  taken  in 
good  fatfi  by  the  executive.  On  the  cbntmry  it  will  be  attempted 
(o  be  shown, 

1.  That  if  the  bond  substantially  conforms  to  the  provisions  of  the 
law,  it  is  valid,  aud  may  be  enforced. 

2.  That  although  it  is  materially  variant  from  those  provisions^ 
if  given  voluntarily,  und  for  useful  and  proper  purposes,  it  is  yet 
good.. 

3.  That  although  one  part  of  the  condition:  of  a  bond  is  illegal,  it 
is  void  only  pro  tanto ;  and  is  good  for  all  parts  of  the  condition  which 
are  conformable  to  law. 

Ist.  It  is  contended  that  the  bond  in  this  case  is  substantially 
conformable  to  the  statute. 

The  precise  form  of  the  condition  of  the  bond  is  not  giTen  in 
the  statute,  nor  i^  this  often  done.  The  general  tenor  and  the 
legal  effect  are  given  ;  and  any  bond  which  will  produce  and  secure 
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the  object  of  the  law ;  which  will  stipulate  for  the  faithful  per« 
formance  of  the  legal  duties  of  the  officer,  in  whatever  form  of  words; 
will  be  a  good  and  a  valid  bond  under  this  statute. 

Some  facts  are  to  be  attended  to  which  are  in  the  record.  It  is 
admi4ted  Hall  had  actually  been  appointed  a  paymaster  in  the  army. 
This  is  in  the  pleadings ;  and  thus  there  is  an  end  to  (be  allegation  in 
the  argument  that  he  had  not  been  paymaster.  H^  must  have  been 
appointed  according  to  the  constitution  and  to  the  law. 

The  next  admission  is,  that  the  bond  was  executed  with  intent  to 
comply  with  the  statute. 

The  third  fact  is,  that  Hall,  after  he  had  executed  the  bond, 
entered  on  the  performance  of  his  duties.  He  became  a  paymaster 
as  to  oil  third  persons,  the  United  States  and  his  sureties. 

The  fourth  fact  is,  that  Hall  received  the  money  from  the  United 
States ;  and  that  he  has  failed  to  account  for  the  amount  so  received. 

The  fifth  fact  to  be  observed  is,  that  the  condition  contains  two 
clauses :  one,  the  general  stipulation  for  the  faithful  performance  of 
the  duties  of  paymaster ;  the  oth^r,  special  provisions  to  account 
for  money,  property,  &c.  The  counsel  for  the  defendant  admit,  that 
the  same  clause  does  not  go  beyond  the  requirement  of  this  act  in 
efTect ;  though  it  goes  into  specifications  of  details,  all  of  which  are  in- 
cluded in  the  words,  regularly  to  account,  &c. 

It  is  contended,  that  the  terms  of  the  condition  extend  only  to  the 
faithful  performance  of  the  duties  of  a  paymaster ;  and  do  not  include 
skill  in  their  execution.  The  words  of  the  bond  are,  to  account 
**  according  to  law.**  This  is  in  effect  jbl  conformity  to  the  statute. 
In  truth,  all  the  duties  required  of  the  officer  come  within  the  words 
**  regularly  account,  well  and  truly  execute,  and  faithfully  dis- 
charge.** 

The  duties  of  a  paymaster  are  included  in  the  bond,  and  no  more 
than  these  duties  ;  and  to  this  extent  the  sureties  are  bound.  The 
subjection  of  a  paymaster  to  the  rules  and  articles  of  war,  are  lia- 
bilities for  which  the  sureties  are  not  answerable ;  they  are  responsi- 
ble for  his  duties  only. 

Thus  the  bond  is  substantially  a  compliance  with  the  provisions 
of  the  law :  but  it  is  contended  that  if  it  exceeds  those  provisions,  and 
requires  tluit  duties  shall  be  performed  which  should  be  executed, 
as  it  was  given  voluntarily,  it  is  valid,  and  binds  the  sureties. 

The  decision  of  this  court,  relied  upon  in  the  cose  of  the  United 
States  V.  Tiogey,  does  not  deny,  but  on  the  contrary  it  sustains  the 
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principle  which  the  United  States  assert  in  support  of  the  clainn  in 
this  case.  In  that  case,  the  pleadings^ admitted  the  bond  was  **  ex- 
torted ;^  but  here  there  is  no  such  admission ;  on  the  contrary,  the 
bond  of  Hall,  and  his  sureties,  was  voluntarily  given ;  wiili  a  view  to 
comply  with  the  act  of  congress. 

2d.  The  bond  was  executed  for  a  lawful  purpose.  If  congress  had 
required  such  a  bond,  it  would  have  been  entirely  proper  and  con- 
sistent with  the  duties  of  the  officer. 

Sd.  It  is  said  there  is  no  obligee  competent  to  take  the  bond  ;  and 
that  the  constitution  and  the  law  do  not  allow  its  being  taken ; 
nor  are  powers  to  take  voluntary  bonds  given:  that  the  executive 
had  authority  to  take  a  proper  bond,  but  none  to  take  any  othc^. 
All  this  is  denied  by  the  United  States. 

To  assert  these  positions  is  to  say,  that  a  bond  for  acts  which  are 
proper  is  void ;  and  yet  what  are  the  dangers  to  arise  from  such  a 
bond?  No  arguments  against  the  instrument,  on  the  ground  of 
dangers,  when  none  can  arise,  are  available.  Nothing  was  required 
which  was  not  proper,  which  was  not  lawful ;  and  which  the  officera 
of  the  government  ought  to  have  a  full  right  to  insist  upon.  Does 
the  direction  to  take  a  particular  bond  imply  a  prohibition  to  take 
another  bond  not  inconsistent  with  the  prescribed  bondl  Thiir  is 
contended  for  by  the  counsel  for  the  defendant  in  error. 

The  United  Staties  have  established  a  war  department ;  and  the 
secretary  of  war  has  full  authority  to  carry  into  execution  all  the 
purposes  of  the  government,  (he  supervision  of  which  is  within  that 
division  of  the  administration  of  public  afTairs.  No  proliibition  exists 
in  reference  to  the  action  of  the  officer  in  charge  of  that  department ; 
if  the  same  is  considered  proper  for  the  accomplishment  of  legitimate 
objects.^ 

I?  it  true  that  if  the  secretary  of  war  omits,  for  any  reason,  to  take 
security  from  a  public  officer,  in.  the  precise  form  which  a  statues 
prescribes,  that  the  United  Slates  shall  lose  the  benefit  of  that  security, 
if  given  voluntarily,  and  for  a  lawftil  and  proper  purpose:  &  purpose 
that  really  effectuates  the  law ;  and  the  only  objection  to  which  is^ 
that  it  is  more  beneficial  to  the  United  States  than  the  one  prescribed  1 
If  this  be  the  law,  the  United  States  is  punished  for  the  fault  and 
mistake  of  their  officer. 

The  cases  cited  by  the  counsel  for  the  defendant  do  not  support 
the  principlea  claimed  for  them 

The  third  question  for  the  determination  of  the  court  i%  whether 
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if  the  condition  of  the  bond  is  in  pari  iHegal  and  void ;  which  is 
denied;  is  the  whole  void? 

The  answer  must  be  in  the  negative.  There  is  no  act  of  congress 
prohibiting  such  a  bond,  nor  is  there  an  act  declaring  bonds  not  con- 
forming to  this  statute  void.  The  rule  of  law  is,  that  in  all  cases 
in  which  the  condition  of  a  bond  can  be  severed,  it  is  good  for  that 
part  which  is  legal,  and  only  void  for  that  part  which  is  illegal. 
This  rule  always  applies,  except  where  a  statute  declares  the  whole 
instrument  void.  2  Marshairs  Com.  Law  Rep.  61 ;  12  Wheat. 
149. 

The  cases  cited  on  the  other  side  do  not  impugn  these  principlesi 
Sherifib'  bonds,  taken  in  a  form  diflerent  from  that  which  the  statute 
authorized,  are  expressly  avoided  by  23  Hen.  6,  ch.  10.  So  are 
appeal  bonds,  in  wrong  penalties ;  and  which  are  not  devisable. 

Mr  Justice  SToar  deUvered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District  of  Co- 
lumbia, for  the  county  of  Washington^ 

The  original  suit  was  debt,  on  u  bond  given  to  the  United  States 
by  John  Hall,  Daniel  Ott  and  Nicholas  B.  Vanzant  on  the  26th^ 
of  May  1818,  the  condition  of  which,  after  reciting  that  Hall  was 
appointed  paymaster  of  the  rifle  regiment  in  the  army  of  the  United 
States,  was  as  follows  :  ^'  now,  if  the  said  John  Hall  shall  well  and 
truly  execute,  and  faithfully  discharge  according  to  law,  and  lo  in- 
structions received  by  him  from  proper  authority,  his  duties  as  pay- 
master aforesaid  ;  and  he,  his  heirs,  executors  or  administrators  shall 
regularly  account,  when  thereto  required,  for  ail  moneys  received  by 
him  from  time  to  time  as  paymaster  aforesaid,  with  such  person  or 
persons  as  shall  be  duly  authorized  and  qualified  on  the  part  of  the 
United  States  for  that  purpose,  and  moreover  pay  ino  their  treasury 
such  balance  as  on  a  final  settlement  of  the  said  John  Hall's  ac- 
counts shall  be  found  justly  due  from  him  to  the  said  United  States ; 
then  this  obligation  shall  be  null  and  void,  and  of  no  effect,  otherwise 
to  be  and  remain  in  full  force  and  virtue.'' 

In  the  court  below,  the  defendant  pleaded  six  several  pleas,  and 
issues  were  joined  on  the  first,  second,  fourth  and  six  pleas.  To  the 
third  and  fifth  pleas  the  United  States  replied.  The  defendant  de- 
murred to  the  replication  to  the  third  plea,  and  rejoined  to  the  re- 
plication to  the  fifth  plea  ;  to  which  the  United  States  demurred. 
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Upon  these  demurrers  the  court  below  gave  judgment  in  favour  of 
the  defendant. 

Upon  these  pleadings  two  questions  have  been  made  and  argued 
at  the  bar.  Ist  Whether  the  bond  is  in  conformity  to  the  require- 
ments of  the  act  of  the  24th  of  April  1816,  ch.  69,  for  organizing  the 
general  stafi^  and  making  further  provision  for  tlie  army  of  the 
United  States.  2d.  If  not,  whether  the  bond  is  wholly  void;  or  void 
only  80  far  as  it  is  not  in  conformity  to  that  act. 

The  act  (section  6)  provides  **  that  all  officers  of  the  pay,  com- 
missary and  quarter-master's  department,  shall,  previous  to  entering 
on  the  duties  of  their  respective  offices,  give  good  and  sufficient  bonds 
to  the  United  States  fully  to  account  for  all  moneys  and  public  pro- 
perty which  they  may  receive,  in  such  sums  as  the  secretary  of  war 
shall  direct.^  It  is  plain  that  the  condition  of  the  bond  is  not,  in  its 
very  terms,  in  conformity  with  this  provision.  But  the  argument  on 
the  |>art  of  the  United  States  i^  that  though  in  terms  it  varies  from 
the  act ;  yet,  inasmuch  as  all  the  duties  required  of  the  paymaster  by 
law  begin  and  terminate  in  matters  of  accoimt;  that  in  substance  the 
condition  includes  no  more  than  what  the  prescribed  terms  of  the  act 
contemplate. 

In  our  view  of  the  case  it  is  wholly  unnecessary  to  decide  thh 
question ;  because  the  only  breach  alleged  is  the  non-accounting  for» 
and  non-payment  of  moneys  due  to  the  United  States  by  Hall;  upon 
a  final  settlement  of  his  accounts.  So  £Eir  as  the  condition  of  the 
bond  requires  Hall  to  account  for  moneys  received  by  him,  it  sub- 
stantially follows  the  provisions  of  the  act  of  1816  :  and  if  the  bobd 
be  not  wholly  void,  it  is  clear  that  the  United  States  are  entitled  to 
recover  upon  the  present  pleadings  in  whatever  way  the  first  quesUoa 
may  be  decided. 

The  second  question,  therefore,  is  that  to  which  the  attention  of 
the  court  will  be  addressed.  *  Upon  the  face  of  the  pleadings  this 
must  be  taken  to  be  a  bond  voluntarily  given  by  Hall,-  and  his  sure- 
ties. There  is  no  averment  that  it  was  obtained  from  them  by  ex- 
tortion or  oppression  under  colour  of  office,  as  there  was  in  the 
United  States  v.  Tingey,  5  Peters  115^  On  the  contrary,  both  the 
third  and  fifth  pleas  are  wholly  barren  of  any  averments  on  the  sub- 
ject of  tiie  giving  of  the  present  bond.  All  they  assert  in  substance 
is,  that  Hail  never  gave  any  such  bond  as  is  required  by  the  act  of 
181 6 ;  and  that  the  act  of  1816  was  the  only  law  regulating  the  bonds 
of  paymasters ;  with  some  collateral  averments  not  material  to  be 
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here  mentioned.  Now  no  nde  or  pleadings  is  better  settled,  or  upon 
sounder  principles,  than  that  every  plea  in  discharge  or  avoidance  of 
a  bond,  should  state  positively  and  in  direct  terms  the  mMers  of  dis- 
charge or  avoidance.  It  is  not  to  be  inferred,  arguendo;  or  upon  con- 
jectures. Indeed,  both  these  pleas  are  open  to  the  objection  of  being 
merely  argumentative ;  and  are  wholly  destitute  in  the  technical  pre- 
cision necessary  for  pleas  in  avoidance  or  discharge.  The  refilication 
of  the  United  States  to  the  third  plea  does,  however,  exclude,  so  far 
as  that  plea  is  concerned,  any  inference  of  extortion  or  oppression, 
colore  officii ;  for  it  avers  that  the  bond  was  given  with  the  intent  of 
complying  with  the  act  of  congress,  and  by  the  direction  of  the  sec- 
retary of  war. 

It  may  be  added,  that  the  bond  is  not  only  voluntary,  but  for  a 
lawful  purpose ;  viz.  to  insure  a  due  and  faithful  performance  of  the 
duties  of  paymaster,  a  circumstance  which  must  repel  any  supposi- 
of  an  oppressive  or  unjust  design. 

But  passing  from  these  considerations,  the  question  which  first 
arises  is,  whether  a  voluntary  bond  taken  by  the  United  States,  for  a 
lawful  purpose,  but  not  prescribed  by  any  law,  is  utterly  void.  This 
question  was  elaborately  argued  in  the  case  of  the  United  States  v. 
Tingey,  5  Peters's  Rep.  115;  and  upon  full  consideration,  it  was  there 
held  by  this  court,  that  the  United  States  being  a  body  politic,  as  an 
incident  to  their  general  right  of  sovereignty,  have  a  capacity  to 
enter  into  contracts,  and  take  bonds  in  cases  within  the  sphere  of 
their  constitutional  powers,  and  appropriate  to  the  jtist  exercise  of 
those  powers ;  through  the  instrumentality  of  the  proper  department 
to  which  those  powers  are  confined ;  whenever  such  contracts  or 
bonds  are  not  prohibited  by  law ;  although  the  making  of  such  con- 
tracts, or  taking  such  bonds,  may  not  have  been  prescribed  by  any 
pre-existing  legislative  act.  The  court  laid  down  this  as  a  general 
principle  only,  without  (as  was  then  said)  attempting  to  enumerate 
the  limitations  and  exceptions,  which  may  arise  from  the  distribu- 
tion of  powers  in  our  government ;  and  from  the  operation  of  other 
provisions  in  our  constitution  and  laws. 

But  the  court,  in  applying  the  principle  to  the  case  then  before 
them,  further  added,  *'we  hold  that  a  voluntary  bond  taken  by 
authority  of  the  proper  officers  of  the  treasury  department,  to  whom 
the  disbursement  of  public  moneys  is  entrusted,  to  secure  the  fidelity 
in  official  duties  of  a  reteiver,  or  an  agent  for  the  disbursement,  of 
public  moneys,  is  a  binding  contract  between  him  and  his  sureties, 
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and  the  United  States ;  although  such  bond  may  not  be  prescribed  or 
required  by  any  positive  law.  The  right  to  take  such  a  bond  is,  io 
our  view,  an  incident  to  the  duties  belonging  to  such  a  deparimeot : 
and  the  United  States  having  a  political  capacity  to  take  it,  we  see 
no  objeciioa  to  its  validity  io  a  moral  or  a  legal  view." 

From  the  doctrine  h^re  stated,  we  have-not  the  sligtitest .inclina- 
tion to  depart :  on  the  contrary,  from  further  reflection,  we  are  satis- 
fied that  it  is  founded  upon  the  soundest  principles  of  law,  and  the 
just  interpretation  of  the  constitution.  Upon  any  other  doctrioe,  it 
would,  be  incompetent  for  the  government,  in  many  cases,  to  lake 
any  bond  or  security  for  debts  due  to  it,  or  for  deposits  made  of  ihe 
public  money  ;  or  even  to  enter  into  contracts  for  the  transfer  of  its 
funds  from  one  place  to  another,  for  tlie  exigences  of  the  public 
service,  by  negotiable  paper  or  otherwise  ;  since  suQh  an  authority 
is  not  expressly  given  by  law  in  a  vast  variety  of  cases.  Yei,  in 
Dugan  V.  The  United  States,  3  Wheat.  172,  4  Cond.  Rep.  223,  and 
in  the  Postmaster^General  v.  Early,  12  Wheat.  136,  6  Cond.  Repi 
480,  this  right  of  the  government  was  treaied  as  unquestionable, 
and  belonging  to  its  general  functions,  as  an  appropriate  incident. 

The  United  States,  then,  having,  in  our  opinion,  a  capacity  to  take 
a  voluntary  bond  in  cases  within  the  scope  of  the  powers  delegated 
to  the  general  government,  by  the  constitution,  through  the  iustru- 
mentality  of  the  proper  functionaries  to  whom  these  powers  are  con- 
fided ;  this  consideration  disposes  of  the  whole  of  that  part  of  f  be 
argument,  and  the  cases  cited  in  support  of  if,  which  are  founded 
upon  the  distinction  between  bonds  whicii  are  given  to  parties  hav- 
ing a  capacity  to  take ;  and  bonds,  which  are  given  to  parties,  who 
have  no  such  capacity  :  the  former  may  be  good  in  part ;  the  latter 
are  whplly  void. 

That  bonds  and  other  deeds  may,  in  many  cases,  be  good  in  part, 
and  void  for  the  residue,  where  the  residue  is  founded  in  illegality, 
but  not  malum  in  se;  is  a  doctrine  well  founded  in  the- common  law, 
and  has  been  recognized  from  a  very  early  period.  Thus,  in  Pigot's 
case,  11  Co.  Liu  27  6.,  it  was  said,  that  it  was  unanimously  agreed 
in  14  Hen.  8,  25,  26,  that  if  sonfe  of  the  covenants  of  an  indenture, 
or  of  the  conditions  indorsed  upon  a  bond  are  against  law,  and  some 
are  good  and  lawful,  that  in  this  case  the  covenants  or  conditions 
which  are  against  law,  are  void  ab  initio ;  and  the  others  stand 
good.  And,  notwithstanding  the  decision  in  Lee  v  Coleshill,  Cro. 
Eiiz.  529  ;  which,  however,  is  distinguishable,  being  founded  on  a 
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statute;  the  doctrine  has  been  maintained,  and  is  settled  law  at 
the  present  day  in  all  cases  where  ihe  different  covenants  or  condi- 
tions are  severable,  and  independent  of  each  other,  and  do  not  im- 
port malum  in  se ;  as  will  abundantly  appear  from  the  case  of  New- 
man V.  Newmati,  4  M.  &  Selw.  66,  and  the  other  cases  hereafter 
stated  ;  and  many  more  might  be  added. 

But  it  has  been  urged,  at  the  bar,  that  this  doctrine  is  applicable 
only  to  cases  where  the  case  stands  wholly  at  the  common  law,  and 
not  where  the  illegality  arises  under  a  statute  ;  and  this  distinction 
derives  «countenance  from  what  was  said  in  Norton  v.  Simmes, 
Hob.  Rep.  where  the  distinction  was  taken  between  a  bond  made 
void*  by  statute,  and  by  common  law ;  for  (it  was  there  said)  upon 
the  statute  x>f  23  Hen.  6,  ch.  9,  'Mf  a  sheriff  will  take  a  bond  for  a 
point  against  that  law,  and  also  for  a  debt  due,  the  whole  bond  is 
void ;  for  the  letter  of  the  statute  is  so.  For  a  statute  is  strict  law : 
but  the  common  law  doth  decide  according  to  common  reason :  and 
having  made  that  void  which  is  against  law,  lets  the  rest  stand,  as 
in  14  Hen.  8,  15.'' 

In  the  case  of  Maleverer  v.  Redshaw,  1  Mod.  Rep.  35,  which 
was  debt,  upon  a  bail  bond,  Mr  Justice  Twisden  said,  he  hi^d  heard 
lord  Hobart  say,  **  that  the  statute,  i.  e.  23  Hen.  6,  ch.  9,  is  like  a 
tyrant ;  when  he  comes,  he  makes  all  void.  But  the  common  law 
is  like  a  nursing  father,  makes  void  only  that  part  where'  the  fault  is, 
and  preserves  the  rest''  But  Mr  Justice  Twisden  added,  that  lord 
Hobart  put  this  doctrine  upon  the  ground  ^h^t  the  statute  of  23 
Hen.  6,  ch.  9,  bad  expressly  declared  that  if  any  of  the  sherifis, 
&c.^  should  take  ainy  obligation  in  any  other  form,  by  colour  of  their 
office,  that  then  it  should  be  void.(a)  The  case  in  Hobart's  Re- 
ports, was  put  by  the  court  expressly  upon  this  distinction.  And  it 
was  well  remarked  by  Mr  Justice  Lawrence,  in  Kerrison  ^.  Cole, 
8  East's  Rep.  236,  that  this  case  is  easily  reconcilable  with  the  ge- 
neral principle :  for  sheriff's  bonds  are  only  authorized  to  be  taken 
with  a  certain  condition  :  and,  therefore,  if  they  are  taken  with  any 
other  condition,  they  are  void  in  toto,  and  cannot  stand  good  in  part 
only.  But  that  does  not  apply  to  different  and  independent  coven- 
ants and  conditions,  in  the  same  instrument ;  which  may  be  good  in 
part,  and  bad  in  part :  and  so  it  was  held  by  the  whole  court  in  that 
case ;  and  notwithstanding  the  instrument,  (a  bill  of  sale  and  mort- 

(n)  See  2  Saund.  Rep.  55 )  lb.  59,  Williams's  note  0). 
VOL.  X. — 2  V 
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gage  of  a  ship),  was,  by  statute,  declared  to  be  utterly  utill  and 
void,  to  all  iutents  and  purposes  ;^  yet  it  was  held*,  that  a  covenant 
in  the  same  instrument,  to  repay  the  money  lent,  was  good  as  a 
personal  covenant.  The  same  doctrine  was  held  in  Wigg  v.  Shut- 
tleworih,  IS  East's  Rep.  87  ;  How  v.  Synge,  15  East's  Hep.  440 ; 
Mouse  v.  Leake,  8  Term  Rep.  411  ;  Greenwood  v.  The  Bishop  of 
London,  5  Taunt.  Rep.  727,  S.  C.  1  Marsh.  Rep.  292.  In  this  last 
case,  the  court  took  notice  of  the  true  line  of  distinction  between  the 
cases,  viz.  between  those  cases,  where  the  statute  had  declared  the 
instrument  taken  in  any  other  form,  than  that  prescribed  by  the 
statute,  to  be  utterly  void  ;  and  those  cases,  where  it  had  declared 
the  instrument  void  only  as  to  the  illegal  act,  grant,  or  conveyance. 
It  was  the  case  of  conveyance  affected  with  simony,  so  far  as  the 
next  presentation  was  concerned ;  but  conveying  the  advowson  in 
fee.  On  this  occasion  the  court  said,  **  there  can  be  no  doubt,  that 
the  conveyance  of  an  advowson  in  fee,  which  is  of  itself  legal ;  if  it 
be  made  for  the  purpose  of  carrying  a  simoniacal  contract  into  exe- 
cution, is  void  as  to  so  much  as  goes  to  effect  that  purpose ;  and  if 
the  sound  part  cannot  be  separated  from  the  corrupt,  it  is  altogether 
void.  It  is  not,  as  in  the  case  of  usury,  and  some  others,  avoided  by 
the  positive  and  inflexible  enactment  of  the  statute ;  but  left  to 
the  operation  of  the  common  law,  which  will  reject  the  illegal  part, 
and  leave  the  r^t  untouched,  if  they  can  be  fairly  separated.'' 
Here,  the  doctrine  was  applied  directly  to  the  very  case  of  a  statute 
prohibition. 

But  the  case  of  Doe  dem.  Thomson  v.  Pit6her  (6  Taunt.  R.  35ft; 
S.  C.  2  Marsh  R.  61)  contains  a  still  more  full  and  exact  statement 
of  the  doctrine.  It  was  a  ca&e  supposed  to  be  affected  by  the  pro- 
hibitions of  the  statute  of  charitable  uses;  9  Geo.  2,  ch.  36.  Lord 
Chief  Justice  Gibbs,  in  delivering  the  opinion  of  thecourt,  addressing 
himself  to  the  argument,  that  if  the  deed  was  void  as  to  part,  it  must 
be  void  as  to  the  whole ;  said :  '*if  the  objection  had  been  dmved 
from  the  common  law,  it  is  admitted  that  would  not  be  the  eoose- 
quence.  But  it  is  urged  that  the  statute  makes  the  whole  deed  void. 
As  the  counsel  for  the  plaintiff  puts  it,(a)  there  is  no  difference  between 
a  transaction  void  at  common  law,  and  void  by  statute.  If  an  act 
be  prohibited,  the  construction  to  be  put  on  a  deed  conveying  pro- 


(a)  Imtead  of  these  wordi  in  2  Marshall'i  Reporti,  p.  69,  the  words  are,  *<  The  truUi 
is*'  there  is  no  difference,  &c. 
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perty  illegally  is,  that  the  clause  which  eo  eooveys  it  ie  void  equally, 
whether  it  be  by  statute  or  commoc  law.  But  it  may  happen  that 
the  statute  goes  further,  and  says  that  the  whole  deed  shall  be  void 
to  all  intents  and  purposes :  and  when  that  is  so^  the  court  must  so 
pronounce,  because  the  legislature  has  so  enacted ;  ludd  not  because 
the  transaction  prohibited  is  illegal.  I  cannot  find  in  this  act  any 
words  which  make  the  entire  deed  void,  &c.*  I  (hink  this  grant  of  that 
interest  in  land,  which  by  the  terms  of  the  grant  is  to  be*  applied  to 
a  charitable  use,  is  void ;  and  that  the  deedf  so  fiur  as  it  passes  other 
lands  not  to  a  charitable  use,  is  good."  Such  is  the  clear  result  of 
the  English  authorities. 

In  this  court;  a  similar  doctrine  Has  been  constantly  maintained. 
It  was  acted  upon  in  the  case  of  The  Postmaster-General  v.  Early 
(12  Wheaton's  Rep.  186).  It  was  taken  for  granted  in  Smith  ▼.  The 
United  States  (5  Peters's  Rep.  298);  where  the  objection,  indeed,  was 
not  taken :  but  the  bond  was  not  in  exact  conformity  to  the  statute 
(act  of  the  16tb  of  March  1802,  ch.  9,  sect.  16),  under  which  it  was 
given  by  a  paymaster.  *  It  was  also  directly  before  the  court  in  Far- 
rar  and  Brown  v.  The  United  States  (5  Peters's  Rep.  878);  where  the 
bond,  taken  under  the  act  of  the  7th  of  May  1822,  sect  1,  whdly 
omitted  one  of  the  clauses  required  by  the  statute  to  be  inserted  in 
the  condition.  The  court  there  entertained  no  doubt  as  to  the  valid- 
ity of  the  bond,  and  only  expressed  a  doubt  whether  a  breach  which 
was  within  the  direct  terms  of  the  omitted  clause ;  and  yet  which  fell 
within  the  general  words  of  the  inserted  clause,  could  be  assigned  as 
a  good  breach  under  the  latter.  But,  if  the  bond,  being  a  statute 
bondy  was  totally  void,  because  the  condition  did  not  conform  to  all 
the  requirements  of  the  act ;  it  would  have  been  wholly  useless  to 
have  discussed  the  other  questions  arising  in  the  cause.  Upon  the 
whole,  upon  this  point  we  are  of  opinion  that  there  is  no  solid  dis- 
tinction in  cases  of  this  sort  between  bonds,  and  other  deeds  contain- 
ing conditions,  covenants  or  grants,  not  malum  in  se,  but  illegal  at 
the  common  law;  and  those  containing  conditions,  covenants  or 
grants,  illegal  by  the  express  prohibitions  of  statutes.  In  each  case 
the  bonds  or  other  deeds  are  void  as  to  such  conditions,  covenants  or 
grants,  which  are  illegal ;  and  are  good  as  io  all  others  which  are 
legal  and  unexceptionable  in  their  purport.  The  only  exception  is, 
when  the  statute  has  not  confined  its  prohibitions  to  the  illegal  con- 
ditions, covenants  or  grants ;  but  has  expressly,  or  by  necessary  impli- 
cation, avoided  the  whole  instrument  to  all  intents  and  purposes. 
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It  has  been  urged,  however,  in  the  present  case,  that  the  ad  of 
1816,  ch.  69,  does,  by  necessary  implication,  prohibit  the  taking  of 
any  bonds  from  paymasters  other  than  those  in  the  form  prescribed 
by  the  sixth  section  of  the  acl;  and  therefore  that  bonds  taken  in 
any  other  form  are  utterly  void.  We  do  not  think  so.  The  act 
merely  prescribes  the  form  and  purport  of  the  bond  to  be  taken  of 
paymasters  by  the  war  department.  It  is  in  this  respect  directory  to 
that  department ;  and  doubtless  it  would  be  illegal  for  that  depart- 
ment to  insist  upon  a  bond  containing  other  provisions  and  conditiom 
diflering  from  those  prescribed  or  required  by  law.  But  the  act  has 
no  where  declared  that  all  other  bonds,  not  taken  in  the  prescribed 
form,  shall  be  utterly  void :  nor  does  such  an  implication  arise  from 
any  of  the  terms  contained  in  the  act,  or  from  any  principles  of  pub- 
lic policy  which  it  is  designed  to  promote.  A  bond  may,  by  mutaal 
hiistake  or  accident,  and  wholly  without  design,  be  taken  in  a  form 
not  prescribed  by  the  act.  It  would  be  a;  very  mischievous  interpre- 
tation of  the  act  to  suppose,  that  under  such  circumstances  it  was 
the  'intendment  of  the  act  that  the  bond  should  be  utterly  Toid. 
Nothing,  we  think,  but  very  strong  and  express  language,  should 
induce  a  court  of  justice  to  adopt  such  an  interpretation.  Where 
the  act  speaks  out,  it  would  be  our  duty  to  follow  it :  where  it  is 
silent,  it  is  a  sufficient  compliance  with  the  policy  of  the  act,  to  dedaie 
the  bond  void,  as  to  any  conditions  which  are  imposed  upon  a  party 
beyond  what  the  law  requires.  This  is  not  only  the  dictate  of  the 
common  law,  but  of  common  sense. 

We  think,  then,  thai  the  present  bond,  so  far  as  it  is  in  conformity 
to  the  act  of  1816,  ch.  69,  is  good ;  and  for  any  excess  beyond  that 
act,  if  there  be  any  (on  which  we  do  not  decide),  it  is  void,  pro  tanta 
The  breach  assigned  is  clearly  of  a  part  of  the  condition  (viz.  to 
account  for  the  public  moneys),  which  is  in  conformity  to  the  act; 
and  therefore  action  id  well  maintainable  therefor.  The  case  of  The 
Supervisors  of  Alleghany  county  v.  Van  Campen  (S  Wend.  Rep.  48), 
proceeded  upon  grounds  of  a  similar  nature. 

Before  concluding  this  opinion,  it  may  be  proper  to  take  notice  of 
another  objection  raised  by  the  third  plea,  and  pressed  at  the  argu- 
ment. It  is  that  Hall  was  not  entitled  to  act  as  paymaster  until  he 
he  '/  given  the  bond  required  by  the  act  of  1816,  in  the  form  therein 
prescribed  ;  and  that  not  having  given  nny  such  bond,  he  is  not  ac- 
countable as  paymaster  for  any  moneys  received  by  him  from  the 
government.  We  are  of  a  diflerenl  tfpinion.^  HalPs  appointment,  jtf 
paymaster,  was  complete  when  bis  appointment  was  duly  a^llje  ^- 


JANUARY  TERM  18S6.  865 

[Uaited  States  ▼.  Bradley.] 
the  preendent,  and  confirmed  by  the  senate.  The  giving  of  the  bond 
was  a  mere  minislerial  act  for  the  security  of  the^overnment ;  and 
not  a  condition  precedent  to  his  authority  to  act  as  paymaster. 
Having  recei.ed  the  public  moneys  as  paymaster,  he  must  account 
for  them  as  paymaster.  Indeed,  the  condition  of  the  bond  having 
recited  that  he  was  appointed  paymaster  of  the  rifle  regiment,  he  and 
his  relatives  are  estopped  to  deny  the  fact :  and  by  the  terms  of  their 
contract  they  Undertake  that  "  he  shall  regularly  account,  when 
thereto  required,  for  all  moneys  received  by  him  as  paymaster  afore- 
said.'' 

The  misdescription  of  the  corporate  or  politic  name  of  the  plaintiffs 
in  the  bond,  by  calling  them  "The  United  Slates  of  ^artk  America,** 
instead  of  America ;  is  cured  by  the  averment  of  identity  in  the  decla- 
ration :  and,  indeed,  it  has  not  been  insisted  on  at  the  argument 

Upon  the  whole,  we  are  of  opinion  that  the  third  and  fifth  pleas, 
upon  which  the  circuit  court  gave  judgment  in  favour  of  the  defend- 
ant are  bad  in  law;  and  therefore  the  judgment  ought  to  be  reversed, 
and  judgment  thereon  be  entered  in  favour  of  the  United  States :  and 
the  cause  remanded  to  the  circuit  court  for  further  proceedings. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  the  opinion  of  the  court  that 
there  is  error  in  the  judgment  of  the  said  circuit  court  in  adjudg- 
ing that  the  pleadings  by  the  said  defendants,  in  the  same  cause 
pleaded,  and  the  matters  and  things  there  contained,  are  sufficient  in 
law  to  bar  the  said  United  States  from  having  and  maintaining  their 
action  aforesaid.  And  it  is  thereupon  ordered,  and  adjudged  by  this 
court,  that  the  judgment  oTlhe  said  circuit  court  be,  and  the  same 
is  hereby  reversed  ;  and  this  court  proceeding  to  render  such  judg- 
nlent  as  the  said  circuit  court  should  have  rendered  in  the  premises, 
it  is  further  considered  and  adjudged  by  this  court,  that  the  third  and 
fifth  pleas,  so  as  afpresaid  pleaded  by  the  said  defendants,  are  not 
sufficient  in  law  to  bar  the  said  United  Slates  of  their  action  afore- 
said, against  the  said  defendants  ;  wherefore  the  said  United  States 
ought,  notwithstanding  the  pleas  aforesaid,  to  recover  their  debt  and 
damages  on  occasion  of  the  premises.  And  it  is  further  ordered  and 
adjudged  by  this  court  that  the  cause  be  remanded  to  the  said  cir- 
cuit court  for  further  proceedings^thereon,  according  to  law. 
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Richard  Smith,  lessee  of  John  LANifiNo,  plaintiit  ▼.  Jomi 

Yaughan  et  al. 

A  qnettioA  whetber  a  plaintiff  in  ejeetmAnt  aball  be  pennitted  to  enlaife  tbe  tem  ia 
tbe  demise,  in  an  action  of  ejectment,  ia  one  witbin  tbe  diacretion  of  tbe  eonrt  t» 
wbicb  a  motion  for  tbe  purpose  ia  submitted ;  and  cannot  be  certified  to  the  lo- 
preme  eonrt,  if  tbe  jadgea  of  tbe  eircoit  court  are  decided  in  opinion  on  the  no> 
tion,  under  tbe  proriaiona  of  tbe  act  of  con|rreaa  of  tbe  90tb  of  April  1808. 

ON  a  certificate  of  division,  from  tbe  circuit  court  of  the  United  States 
for  the  district  of  Pennsylvania. 

At  April  session  1814,  an  action  of  ejectment  was  commenced  by 
the  plaintiff  in  the  circuit  court  of  Pennsylvania  ;  and  after  varioos 
preparatory  proceedings,  on  the  15th  of  October  1821,  a  jury  having 
been  empannelled;  by  agreement  of  the  opposite  parties,  the  term 
laid  in  the  declaration  was  enlarged  to  seventeen  years:  and  on  tbe 
17th  of  October  1821,  the  jury  found  a  verdict  for  the  plaioti^ 
against  Yaughan  and  others ;  on  which  judgment  nisi  was  entered. 
At  October  sessions  1826,  a  scire  facias  to  revive  the  original  judg- 
ment against  Yaughan  and  others  was  issued,  and  after  various  pleai 
and  demurrers,  on  the  9th  of  June  1830,  judgment  was  given  for  tbe 
plaintiff. 

To  April  session  1834  of  the  same  court,  a  writ  of  alias  scire  &* 
cias,  issued  at  the  suit  of  the  same  plaintifl^  again  to  revive  tbe 
original  judgment  against  John  Yaughan*  Calvin  Cone,  Timotby 
Stevens,  Oliver  Stevens,  Joseph  Stevens  and  John  Secor^  aod  all 
other  terre-tenants,  was  returned  "  made  known.^ 

**  And  upon  the  plaintiff's  motion  for  leave  to  enlarge  the  term,  and 
to  issue  a  writ  of  habere  facias  possessionem,  questions  having  oc* 
curred  before  the  said  circuit  court,  upon  which  the  opinions  of  tbe 
judges  were  opposed,  to  wit,  whether  leave  should  be  granted  to  the 
plaintiff  to  enlarge  the  term,  and  to  issue  the  said  writ ;  the  points 
upon  which  tKe  disagreement  happened  were,  during  the  same 
term,  upon  the  plaintiff's  request,  thus  stated  under  the  direction 
of  the  said  judges,  and  certified  under  the  seal  of  the  said  court 
to  the  supreme  court  at  their  next  session,  to  be  held  hereafter;  in 
order  that  it  may  by  that  court  be  finally  decided ;  the  said  direction 
of  the  judges,  being  accompanied  with  this  opinion,  that  this  isacol- 
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lateral  moUoD  to  amend,  depending  on  the  discretion  of  the  court 
under  all  the  circumstances  of  the  case,  as  they  appear  of  record,  or 
are  disclosed  by  affidavits ;  and,  in  their  opinion,  does  not  come  within 
the  provisions  of  the  act  of  1802  (vol.  3,  Laws  United  States  482); 
but  as  the  counsel  of  the  plaintiff  think  otherwise,  and  are  desirous 
of  taking  the  opinion  of  the  supreme  court  on  the  subject ;  the  objec- 
jection  to  certifying  the  point  of  difference  will  be  reserved  for  their 
consideration ;  and  the  clerk  was  directed  to  make  out  the  certificate 
accordingly.** 

The  clerk  of  the  circuit  court,  on  ihe  7th  day  of  January  1826, 
sent  up  the  following  certificate,  with  the  record. 

<*  I  certify  the  foregoing  to  be  a  true  statement  of  the  points  upon 
which  the  opinions  of  the  judges  of  the  circuit  court  of  the  United 
States  for  the  district  of  Pennsylvania,  in  the  third  circuit,  were 
(qpposed.    Stated  under  the  direction  of  the  said  judges.** 

Mr  Ingersoil  moved  to  dismiss  the  cause,  on  the  ground  that  the 
points  certified  from  the  circuit  court  did  not  come  within  the  pro- 
visions of  the  act  of  congress  of  the  29th  of  April  1802. 

The  Court  ordered  it  to  be  certified  to  the  circuit  court,  as  the 
opinion  of  the  court :  that  it  cannot  take  cognizance  of  the  question 
certified,  the  cause  being  one  resting  entirely  in  the  discretion  of  the 
circuit  court,  and  therefore  clearly  not  within  the  act  of  congress  of 
the  29th  of  April  1802, 
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Thomas  P.  Crowell,  garnishee  of  the  Chesapeake  and  Dela- 
ware Canal  Company  v.  John  Randell,  Jun. 

Richard  Shoemaker,  garnishee  of  the  Chesapeake  and  Dela- 
ware Canal  Company  v.  John  Randell,  Jun. 

The  twenty-fifth  section  of  the  judiciarj  act  of  1780,  conien  appellate  jurisdiction 
in  the  supreme  court  from  fiool  jud^cnts  and  decrees  in  any  suit  in  the  highest 
court  of  law  or  equity  of  a  state,  in  which  a  decision  in  the  suit  could  be  had,  in 
three  classes  of  cases :  first,  where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the  United  States,  and  the  decision  is 
against- their  validity :  secondly,  where  is  drawn  in  question  the  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under  any  state,  on  the  ground  of  their  being  re- 
pugnant to  the  constitution,  treaties  or  laws  of  the  United  States,  and  the  decision 
is  in  favour  of  such,  their  validity  :  thirdly,  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or  commis- 
sion held  under  the  United  States,  and  the  decision  is  against  the  title,  right,  pri- 
vilege or  exemption  specially  set  up  or  claimed  by  either  party  under -such  clause 
of  the  said  constitution,  treaty,  statute  or  commission.  The  section  then  goea  on 
to  provide  that  no  other  error  shall  be  assigned  or  regarded  as  a  ground  of  reversal 
in  any  such  case  as  aforesaid,  than  such  as  appears  upon  the  face  of  the  record, 
and  immediately  respects  the  beforementioned  questions  of  validity  or  construc- 
tion of  the  said  constitution,  treaties,  statu  ,  commissions  or  authorities  in  dis- 
pute. 

In  the  interpretation  of  this  section  of  the  act  of  1789,  it  has  been  uniformly  held, 
that  to  give  this  court  appellate  jurisdiction,  two  things  should  have  occurred  and 
be  apparent  in  the  record :  first,  that  some  one  of  the  questions  stated  in  the  sec- 
tion did  arise  in  the  court  below ;  and  secondly,  that  a  decision  was  actually  made 
thereon  by  the  same  court  in  the  mann<>r  required  by  the  section.  If  both  of  these 
do  not  appear  on  the  record,  the  appellate  jurisdiction  fails.  It  is  not  sufficient  to 
show  that  such  a  queBtion  might  have  occurred,  or  such  a  decision  might  have 
been  made  in  the  court  below.  It  must  be  demonstrable  that  Uiey  did  exist,  and 
were  made. 

It  has  been  decided,  that  it  is  not  indispensable  that  it  should  appear  on  the  record 
in  totidem  verbis,  or  by  direct  and  positive  statement,  that  the  question  was  made, 
and  the  decision  given  by  the  court  below  on  the  very  point;  but  that  it  is  suf- 
ficient, if  it  is  clear,  from  the  facts  stated,  by  just  and  necessary  inference,  that  the 
question  was  made,  and  that  the  court  below  must,  in  order  to  have  arrived  at  the 
judgment  pronounced  by  it,  have  come  to  the  very  decision  of  that  question  as 
indispensable  to  that  judgment. 

A  review  of  the  cases  of  Owings  v.  Norwood's  Lessee,  5  Cranch  344  (2  Conu. 
Rep.  275);  Smith  v.  The  State  of  Maryland,  G  Cranch  281  (2  Cond.  Rep.  r^; 
Martin  v.  Hunter's  Lessee,  1  Wheat.  Rep.  304  (3  Cond.  Rep.  575);  Inglec  v.  Cool- 
idge,  2  \Vheat.  Rep.  3G3  (4  Cond.  Rep.  155);  Miller  v.  Nichols,  4  Wheat  Rep. 
311,  315  (I  Cond.  Rep.  465V.  WilUams  v.  Norris,  12  Wheat.  117. 124  (6  Cond 
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Rep.  4G2);  Hickie  v.  fitarke,  1  Peten's  Rep.  96;  Wibon  y.  The  BUck  Bird  Creek 
Manh  Auodatioii,  2  Peters's  Rep.  245, 250;  Satterlee  y.  Mathewaon,  2  Peteri'a 
Rep.  380 ;  Harris  y.  Dennie,  3  Peters's  Rep.  292, 302 ;  Craig  y.  The  State  of  Mis- 
souri, 4  Peters's  Rep.  410;  Fisher  v.  Cockerell,  5  Peters's  Rep.  256;  The  Mayor 
of  the  City  of  New  Orleans  y.  De  Armas,  9  Peten's  Rep.  234. 
In  order  to  bring  a  case  for  a  writ  of  error  or  an  appeal  to  the  supreme  court,  from  a 
court  of  the  highest  jurisdiction  of  any  of  the  stat^,  within  the  twepty-fifth  section 
of  the  judiciary  act;  it  must  appear  on  the  face  of  the  record:  Ist,  That  some  one 
of  the  questions  stated  in  that  section  did  arise  in  the  state  court.  2d,  That  the 
question  was  decided  by  the  state  court,  as  required  in  the  same  section.  8d,  That 
it  is  not  necessary  that  the  question  shotdd  appear,  on  the  record  to  have  been 
raised,  and  the  decision  made  in  direct  and  positiYC  terms,  ipsissimis  verbis ;  but 
that  it  is  sufficient  if  it  appears  by  clear  and  necessary  intendment  that  the  question 
must  have  been  raised,  and  must  have  been  decided  in  order  to  have  induced  the 
judgments.  4th,  That  it  is  not  sufficient  to  show  that  a  question  might  have  arisen 
or  been  applicable  to  the  case ,  unless  it  is  farther  shown  on  the  record  that  it  did 
arise,  and  was  applied  by  the  state  court  to  the  case. 

IN  error  to  the  superior  court  of  the  stale  of  Delaware. 

In  18299  John  Randell,  Junior,  the  defendant  in  error,  instituted  an 
action  of  covenant  against  the  Chesapeake  and  Delaware  Canal  Com- 
pany, in  the  superior  court  of  the  slate  of  Delaware,  on  certain  arti- 
cles of  agreement  entered  into  between  him  and  the  defendants,  rela- 
tive to  the  making  of  a  canal  to  unite  the  waters  of  the  river  Delaware 
with  those  of  the  Chesapeake  Bay,  and  to  pass  through  the  states 
of  Delaware  and  Maryland.  The  Chesapeake  and  Delaware  Canal 
Company  were  incorporated  by  laws  passed  by  the  states  of  Penn- 
sylvania, Delaware  and  Maryland ;  and  the  board  of  directors  of  the 
company  was  established  in  the  city  of  Philadelphia. 

The  declaration  alleged  sundry  breaches  of  covenant  on  the  part  of 
the  defendants,  and  after  various  pleadings  and  demurrers,  and  issues 
of  fact,  judgment  was  rendered  for  the  plaintifT  on  some  of  the  de- 
murrers, and  an  inquisition  of  damages  awarded.  The  parties  went 
to  trial  on  some  of  the  issues  of  fact,  which  were  found  for  the  plain- 
tiff; and  on  the  25lh  day  of  January  1834,  the  jury  found  a  verdict 
for  the  plaintiff  for  229,535  dollars  79  cents,  upon  which  a  judgment 
was  entered  by  the  court. 

Upon  this  judgment,  the  plaintiff,  on  the  6th  of  June  1834,  issued 
a  writ  of  attachment,  under  the  laws  of  the  state  of  Delaware,  for 
the  collection  of  part  of  the  amount  of  the  same,  and  of  the  costs; 
which  was  served  on  Thomas  P.  Crowell  as  the  garnishee  of  the 
Chesapeake  and  Delaware  Canal  Company^  The  same  proceedings 
took  place  in  the  case  of  Richard  Shoemaker. 

The  defendants  respeciivcfiy  appeared,  and  pleaded  that  they  hud 
VOL.  X. — 2  w 
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Thomas  P.  Crowell,  garnishee  of  the  Chesapeake  and  Dela- 
ware Canal  Company  v.  John  Randell,  Jun. 

Richard  Shoemaker,  garnishee  of  the  Chesapeake  and  Dela- 
ware Canal  Company  v.  John  Randell,  Jnv. 

The  twenty-fifth  section  of  the  judiciary  act  of  1780,  conten  appellate  juriidictioD 
in  the  supreme  court  from  final  judgments  and  decrees  in  any' suit  in  the  highest 
oonrt  of  law  or  equity  of  a  state,  in  which  a  decision  in  the  suit  could  be  had,  in 
three  classes  of  cases :  first,  where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the  United  States,  and  the  decision  is 
against- their  validity :  secondly,  where  is  drawn  in  question  the  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under  any  state,  on  the  ground  of  their  being  re- 
pugnant to  the  constitution,  treaties  or  laws  of  the  United  States,  and  the  decision 
is  in  favour  of  such,  their  validity  :  thirdly,  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or  commis- 
■ion  held  under  the  United  States,  and  the  decision  is  against  the  title,  right,  pri- 
vilege or  exemption  specially  set  up  or  claimed  by  either  party  under -such  elaase 
of  the  said  constitution,  treaty,  statute  or  commission.  The  section  then  goeaoo 
to  provide  that  no  other  error  shall  be  assigned  or  regarded  as  a  ground  of  reversal 
in  any  such  case  as  aforesaid,  than  such  as  appears  upon  the  face  of  the  record, 
and  immediately  respects  the  beforementioned  questions  of  validity  or  constme- 
tion  of  the  said  constitution,  treaties,  statu  ,  commissionB  or  authorities  in  dis- 
pute. 

In  the  interpretation  of  this  section  of  the  act  of  1789,  it  has  been  imiformly  held, 
that  to  give  this  court  appellate  jurisdiction,  two  things  should  have  occurred  and 
be  apparent  in  the  record :  first,  that  some  one  of  the  questions  stated  in  the  sec- 
tion did  arise  in  the  court  below ;  and  secondly,  that  a  decision  was  actually  made 
thereon  by  the  same  court  in  the  manner  required  by  the  section.  If  both  of  these 
do  not  appear  on  the  record,  the  appellate  jurisdiction  fails.  It  is  not  sufficient  to 
show  that  such  a  question  might  have  occurred,  or  such  a  decision  might  have 
been  made  in  the  court  below.  It  must  be  demonstrable  that  tliey  did  exist,  and 
were  made. 

It  has  been  decided,  that  it  is  not  indispensable  that  it  should  appear  on  the  record 
in  totidem  verbis,  or  by  direct  and  positive  statement,  that  the  question  was  made. 
■  and  the  decision  given  by  the  court  below  on  the  very  point;  but  that  it  is  suf- 
ficient, if  it  is  clear,  from  Uie  facts  stated,  by  just  and  necessary  inference,  that  the 
question  was  made,  and  that  the  court  below  must,  in  order  to  have  arrived  at  the 
judgment  pronounced  by  it,  have  come  to  the  very  decision  of  that  question  ss 
indispensable  to  that  judgment. 

A  review  of  the  cases  of  Owings  v.  Norwood's  Lessee,  5  Cranch  344  (2  Coibl. 
Rep.  275))  Smith  v.  The  State  of  Maryland,  C  Cranch  281  (2  Cond.  Rep.  JlTT); 
Martin  v.  Hunter's  Lessee,  1  Wheat.  Rep.  304  (3  Cond.  Rep.  575);  Inglee  v.  Cool- 
idge,  2  \Vheat.  Rep.  3G3  (4  Cond.  Rep.  155);  MiUer  v.  Nichols,  4  Wheat  Rep. 
311,  315  (4  Cond.  Rep.  4(i5V.  Williams  v.  Norris,  12  Wheat.  117.124  (6  Cond 
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Rep.  462);  Hickie  ▼.  Starke,  1  Petera's  Rep.  96;  Wilton  t.  The  Black  Bird  Cnsek 
Manh  Aasociation,  2  Peters's  Rep.  245, 250;  Satterlee  ▼.  Mathewaon,  2  Peten'a 
Rep.  380;  Harris  y.  Dennie,  3  Peters's  Rep.  292, 302;  Craig  ▼.  The  State  of  Mis- 
souri, 4  Peters's  Rep.  410;  Fisher  v.  Cockerel],  5  Peters's  Rep.  256;  The  Major 
of  the  City  of  New  Orleans  v.  De  Armas,  9  Peters's  Rep.  234. 
In  order  to  bring  a  case  for  a  writ  of  error  or  an  appeal  to  the  supreme  court,  from  a 
court  of  the  highest  jurisdiction  of  any  of  the  states,  within  the  twepty-fiflh  section 
of  the  judiciary  act;  it  must  appear  on  the  face  of  the  record:  Ist,  That  some  one 
of  the  questions  stated  in  that  section  did  arise  in  the  state  court.  2d,  That  the 
question  was  decided  by  the  state  court,  as  required  in  the  same  section.  8d,  That 
it  is  not  necessary  that  the  question  should  ^pear.  on  the  record  to  have  been 
raised,  and  the  decision  made  in  direct  and  positive  terms,  ipsissimis  verbis ;  but 
that  it  is  sufficient  if  it  appears  by  clear  and  necessary  intendment  that  the  question 
must  have  been  raised,  and  must  have  been  decided  in  order  to  have  induced  the 
judgments.  4th,  That  it  is  not  sufficient  to  show  that  a  question  might  have  arisen 
or  been  applicable  to  the  case,  unless  it  is  farther  shown  on  the  record  that  it  did 
arise,  and  was  applied  by  the  state  court  to  the  case. 

IN  error  to  the  superior  court  of  the  slate  of  Delaware. 

In  1 829,  John  Randell,  Junior,  the  defendant  in  error,  instituted  an 
action  of  covenant  against  the  Chesapeake  and  Delaware  Canal  Com- 
pany, in  the  superior  court  of  the  state  of  Delaware,  on  certain  arti- 
cles of  agreement  entered  into  between  him  and  the  defendants,  rela- 
tive to  the  making  of  a  canal  to  unite  the  waters  of  the  river  Delaware 
with  those  of  the  Chesapeake  Bay,  and  to  pass  through  the  states 
of  Delaware  and  Maryland.  The  Chesapeake  and  Delaware  Canal 
Company  were  incorporated  by  laws  passed  by  the  states  of  Penn- 
sylvania, Delaware  and  Maryland  ;  and  the  board  of  directors  of  the 
company  was  established  in  the  city  of  Philadelphia. 

The  declaration  alleged  sundry  breaches  of  covenant  on  the  part  of 
the  defendants,  and  after  various  pleadings  and  demurrers,  and  issues 
of  fact,  judgment  was  rendered  for  the  plaintifT  on  some  of  the  de- 
murrers, and  an  inquisition  of  damages  awarded.  The  parties  went 
to  trial  on  some  of  the  issues  of  fact,  which  were  found  for  the  plain- 
tiff; and  on  the  25th  day  of  January  1834,  the  jury  found  a  verdict 
for  the  plaintiff  for  229,535  dollars  79  cents,  upon  which  a  judgment 
was  entered  by  the  court. 

Upon  this  judgment,  the  plaintiff,  on  the  6th  of  June  1834,  issued 
a  writ  of  attachment,  under  the  laws  of  the  state  of  Delaware,  for 
the  collection  of  part  of  the  amount  of  the  same,  and  of  the  costs; 
which  was  served  on  Thomas  P.  Crowell  as  the  garnishee  of  the. 
Chesapeake  and  Delaware  Canal  Company^  The  same  proceedings 
took  place  in  the  case  of  Richard  Shoemaker. 

The  defendants  respectively  appeared,  and  pleaded  that  I  hey  hud 
VOL.  X. — 2  w 
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no  goods  or  effects,  rights  or  credits  of  the  company  in  their  hands  at 
the  lime  of  the  attachments,  or  at  any  time  after.     The  cases  came 
on  for  trial  on  these  pleas  and  issues,  according  to  the  laws  of  Dela- 
ware ;  and  the  parties  agreed  to  a  statement  of  facts. 

In  the  suit  against  Thomas  P.  Crowell,  the  agreed  facts  were  as 
follows : 

^*  John  Randell,  Jun.  recovered  a  verdict  of  a  jury  in  the  said  court 
against  the  said  company,  on  the  25lh  day  of  January  1834,  aod 
then  and  there  obtained  judgment  in  the  said  court  against  the  said 
company  for  damages  and  costs  of  suit ;  amounting  together  to  the 
sum  of  i229,535  dollars  79  cents.  The  pleadings,  record  and  pro- 
ceedings in  the  said  suit,  from  the  declaration  to  the  judgment  inclu- 
sive, are  referred  to,  and  form  a  part  of  this  case. 

**  A  writ  Of  attachment  was  issued  upon  said  judgment  for  the  col- 
lection of  the  damages  and  costs  aforesaid,  on  the  6th  day  of  June, 
A.  D.  1834,  returnable  to  the  November  term  of  the  same  year. 
The  said  writ  was  served  upon  the  said  Thomas  P.  Crowell,  in  tbe 
county  aforesaid,  at  the  Delaware  tide  lock,  who  was  summoned  b; 
the  sheriff  of  Newcastle  county,  as  garnishee  of  the  Chesapeake 
and  Delaware  Canal  Company,  on  the  15th  day  of  June  1834.  At 
the  same  time  the  said  Thomas  P.  Crowell  was  iirrested  by  virtue  of 
the  above  mentioned  capias,  being  No.  34  to  November  term  of  said 
court,  A.  D.  1834,  at  which  time  and  plac^  the  said  defendant  (tbe 
said  Thomas  P.  Crowell,  to  wit)  having  appeared  and  given  bail, 
and  being  put  to  plead  at  the  election  of  the  said  plaintiff  under  the 
said  act  of  assembly,  pleaded  that  he  had  no  goods,  chattels,  rights, 
credits  or  effects  of  the  said  the  Chesapeake  and  Delaware  Canal 
Company  in  his  hands,  custody  or  possession  at  the  time  of  tbe 
attachment  laid,  or  at  any  time  after.  On  this  plea  the  plaintiff 
hath  joined  issue,  and  this  is  the  question  now  submitted  to  the  court 
for  their  decision. 

"  On  the  28th  day  of  January,  A.  D.  1834,  a  resolution  was  passed 
by  the  board  of  directors  of  the  Chesapeake  and  Delaware  Canal 
Company,  in  the  following  words,  that  is  to  say  : 

"  Resolved,  That  hereafter  no  tolls  be  collected  on  the  line  of  the 
canal  on  any  vessel,  cargo  or  other  article  passing  through  the  canal, 
until  the  said  vessel,  cargo  or  other  article  on  which  the  said  tolls 
may  be  levied  or  charged,  shall  have  entered  the  basin  at  the  west- 
ern end  of  the  canal;  excepting  only  such  vessels,  cargo  or  other 
article  as  may  not  pass  through  the  canal  to  the  said  basin.** 
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**  This  resolution  has  never  been  printed  by  (he  said  connpany,  nor 
hath  any  notice  whatever  thereof  been  given  to  the  said  John  Rad- 
dell,  Jun.,  until  this  lime.  It  is  admitted  that  the  said  resolution 
was  adopted  for  the  purpose  of  preventing  the  said  John  Randell, 
JuQ.y  from  attaching  the  tolls  of  the  said  company  by  virtue  of  the 
said  judgment;  or  otherwise  availing  himself  of  the  jurisdiction  of 
the  courts  of  ihe  state  of  Delaware,  for  the  collection  of  his  said 
judgment. 

**  The  defendant  at  the  time  of  the  service  of  the  said  writ  of  at- 
tachment and  capias  upon  him  was,  bath  ever  since  been^  and 
still  continues  to  be  the  master  of  the  schooner  Hiram ;  the  said 
schooner  being  in  his  hands  and  possession  during  that  time  as  the 
master  of  the  same,  and  owner  of  the  said  schocner.  The  said  ves- 
sel passed  through  the  Chesapeake  and  Delaware  canal,  with  a 
cargo  from  Philadelphia  to  Richmond,  on  the  16th  day  of  June,  A. 
D.  1834.  The  amount  of  tolls  on  the  several  cargoes  of  the  said 
schooner  demanded  for  passage  through  the  said  canal  between  the 
16tti  day  of  June,  and  the  return  day  of  the  said  writ,  was  96 
dollars  and'28  cents,  lawful  money  of  the  United  States  of  Ame- 
rica, and  was  paid  in  the  city  of  Philadelphia,  to  S.  Griffiths  Fisher, 
an  officer  appointed  by  the  said  president  and  directors  of  the  said 
the  Chesapeake  and  Delaware  Canal  Company,  to  receive  and  col- 
lect tolls  at  their  office  in  the  city  of  Philadelphia,  by  a  certain 
Joseph  Hand,.the  freighter  of  the  said  schooner;  after  service  d( 
said  attachment  and  capiat,  and  after  the  said  vessel  had  passed 
through  the  canal  as  aforesaid^  but  before  the  return  oi  the  said 
writs. 

**  The  said  attachment  and  capias  were  served  upon  the  said  de- 
fendant in  Newcastle  county,  at  the  time  of  his  offering  to  pass 
through  the  said  canal  at  the  Delaware  tide  lock,  with  the  said  vessel 
and  cargo,  and  previous  to  the  vessel  passing  through  the  same,  to 
wit,  on  the  15th  day  of  June,  A.  D.  1834.  The  said  tide  lock 
was,  when  the  said  canal  was  opened  for  navigation  on  the  17th 
of  October,  A.  D.  1829,  established  by  the  president  and  direc- 
tors of  the  said  company,  as  a  place  for  the  receipt  of  tolls  in  the 
said  canal ;  and  a  collector  of  tolls  has  always  been  appointed  to 
reside  at  that  place  ;  and  a  certain  John  Wilson  was,  at  the  time  of 
issuing  said  attachment,  and  has  ever  since  been  such  collector  at 
said  tide  lock. 
'^  The  printed  paper  hereunto  annexed,  marked  with  the  letter  A, 
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is  a  true  copy  of  the  regulations  to  be  observed  by  vessels  naivigatin^ 
the  Chesapeake  and  Delaware  canal,  adopted  by  (he  board  of  direc- 
tors of  the  said  company,  wiih  the  rates  of  toll  for  navigating  the 
said  canal,  the  sanrie  having  been  signed  by  the  president  and 
secretary  of  the  said  company,  and  published  by  order  of  the  presi- 
dent and  directors  thereof;  and  it  is  agreed  shall  he  taken  as  a  pari 
of  the  case :  except  so  far  as  they  had  been  akered  by  the  resolution 
of  the  28th  of  January  above  set  forth." 

[The  material  regulations  in  the  paper  A,  established  the  4th  of 
February  183S,  were  the  following : 

1.  No  vessel  shall  enter  the  canal  without  first  coming  to  anchor, 
or  making  fast  to  the  piers  at  least  one  hundred  feet  from  the  outer 
locks. 

2.  Masters  of  vessels  shall,  before  entering  the  first  lock,  present 
to  the  collector  a  manifest  of  cargo,  so  arranged  as  to  enable  him 
readily  to  calculate  their  tolls.  And  in  order  to  guard  against  frauds, 
the  collectors  are  authorized  to  require  the  cargo  to  be  landed  for 
examination,  if  they  shall  see  oause  to  suspect  the  correctness  of  the 
manifest. 

6.  The  tolls  shall  always  be  paid  at  the  first  lock  passed  by  a 
vessel ;  and  upon  payment  thereof,  the  master  shall  receive  a  pnas 
bill,  on  which  shall  be  noted  the  amount  of  tolls  paid,  and  the  pre- 
cise time  of  entering. 

7.  If  any  vessel  shall  pass  through  the  canal  without  fully  and 
honestly  paying  the  prescribed  tolls,  either  of  the  collectors  is  au- 
thorized by  law  **  to  seize  such  vessel,  wherever  found,  and  sell  the 
same  at  auction  for  ready  money ;  which,  so  far  as  is  necessary, 
shall  be  applied  towards  paying  said  tolls,  and  all  expenses  of  seiz- 
ure and  sale."    And  to  enforce  the  penalties. 

21.  The  ofiicers  and  agents  of  the  company  are  fully  authorized 
by  law  to  enforce  obedience  to  the  foregoing  regulations ;  and  they 
are  required  so  to  do. 

22.  No  person  is  allowed  to  interfere  with  the  agents  or  officers  of 
the  company  in  the  performance  of  their  duties  on  the  canaT.  Should 
reasonable  ground  of  complaint  occur  against  such  officers  or  agents^ 
either  by  Imnecessary  delays  or  improper  conduct,  it  will  be  imme- 
diately redressed,  on  information  being  lodged  at  either  of  the  offices 
of  the  company.] 

*<It  is  further  agreed,  that  the  sloop  Robert  and  James,  the 
defendant  being  then  and  there  the  master,  ciud  having  the  direction 
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thereof,  passed  through  the  Chesapeake  and  Delaware  canal  with  a 
cargo  from  Port  Deposit  to  Philadelphia,  on  the  18th  of  June  1834, 
and  three  several  times  afterwards,  to  wit,  on  the  26th  day  of  June 
1834,  on  the  16th  Jay  of  October  1834,  and  on  the  5th  day  of  No- 
vember 1834,  between  that  day  and  the  return  day  of  the  said  writ 
of  attachment.  Copies  of  the  pass  bills  given  to  the  said  defendant 
on  these  occasions,  were  annexed. 

'^  The  amount  of  tolls  on  the  several  cargoes  of  the  said  sloop,  de- 
manded for  passage  through  the  said  canal,  by  the  Chesapeake  and 
Delaware  Canal  Company,  at  their  lock,  at  the  western  end  of  the 
canal,  in  the  state  of  Maryland,  and  there  paid  by  the.  said  Thomas 
P.  Crowell,  master  of  the  said  sloop,  between  the  said  18th  of  June 
and  the  return  day  of  said  writ,  was  74  dollars  and  44  cents,  lawful 
money  of  the  United  States  of  America. 

"  The  acts  of  the  legislatures  of  Delaware,  Maryland,  and  Penn- 
sylvania, relative  to  the  said  the  Chesapeake  and  Delaware  Canal, 
and  the  several  supplements  thereto  are  referred  to,  and  made  part 
of  this  statement  of  facts. 

^*  It  -is  agreed  that  in  many  cases  since  the  resolution  of  the  28th  of 
January  1834,  above  set  forth,  tolls  for  the  passage  of  vessels  and 
their  cargoes  through  the  Chesapeake  and  Delaware  Canal,  from 
the  eastern  end  of  said  canal,  in  the  stale  of  Delaware,  to  tlie  west- 
ern end  thereof,  in  the  slate  of  Maryland,  were  received  by  some 
agent  appointed  by  the  president  and  directors  of  the  said  company, 
at  their  oflScc,.  in  the  city  of  Philadelphia ;  and  were  paid  by  the 
owners  or  captains,  or  by  the  agents  of  said  owners  or  captains,  to 
the  officers  or  agents  of  said  president  and  directors  of  said  company 
at  said  office. 

"  It  is  further  agreed,  that  independently  of  the  tolls  so  attached, 
and  all  other  tolls  of  the  said  company  attached  by  the  said  John 
Randell,  Jun.,  a  sufficient  amount  of  tolls  was  always  left  in  theii 
hands,  not  attached,  to  repair  and  keep  in  order  the  said  canal,  their 
locks,  and  other  works  necessary  thereto,  and  to  keep  the  same 
navigable ;  also  to  defray  the  expenses  of  the  collection  of  tolls,  in- 
cluding the  salaries  of  all  their  officers. 

**  It  is  further  agreed,  that  the  said  canal,  the  construction  of  which 
was  commenced  on  the  15th  day  of  April  1824,  was  completed  and 
open  for  navigation  on  the  17th  day  of  October  1829. 

"It  also  further  agreed,  that  previous  to  the  rendition  of  the  judg- 
ment above  named,  obtained  by  John  Hl.ahdell,  Jun.,  against  the  said 
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canal  company,  that  the  tolls  were  collected  in  the  canal  at  the  re- 
spective toll  houses  located  at  Delaware  city  and  Chesapeake  city, 
from  the  captains  and  masters  of  vessels  passing  through  the  said 
canal :  but  the  counsel  for  the  said  defendant  protests  that  said  cap- 
tains and  masters  were  not  personally  liable  to  the  said  company  for 
the  said  tolls  so  paid  by  them.  If  upon  the  foregoing  statement  of' 
facts  the  court  shall  be  of  the  opinion  that  John  Randell,  Jun.,  the 
above  named  plaintiff,  is  entitled  to  judgment  against  the  defendant 
as  garnishee  of  the  said  the  Chesapeake  and  Delaware  Canal  Com- 
pany, upon  the  plea  of  nulla  bona,  then  judgment  to  be  rendered 
for  the  said  plaintiff  for  the  sum  of  96  dollars  and  28  cents:  and  if 
the  court  should  be  of  the  opinion  that  the  said  John  Randell,  Jun.» 
is  not  entitled  to  judgment  against  the  said  defendant,  on  the  afore- 
said statement  of  facts,  the  judgment  to  be  entered  for  the  said  de- 
fendant." 

The  following  extracts  from  the  laws  of  Maryland  and  Delaware 
were  made  part  of  the  case : 

Extract  from  Delaware  law,  passed  February  1832. 

*^Bt  it  enacted,  that  in  case  any  roaster,  shipper,  or  agent  shall 
fraudulently  present  to  the  collector  of  tolls,  or  other  agent  of  the 
icanal  company,  a  false  iruinifest  or  account  of  cargo  of  any  vessel  or 
boat  about  passing  through  the  canal,  or  give  a  false  statement  of 
the  tolls  thereon,  or  otherwise  attempt io  defraud. m  the  said  tolls,  on 
conviction  thereof,  before  any  justice  pf  the  p^ace  for  Newcastle 
county,  he  or  they  so  convicted,  after  paying  to  the  canal  company 
the  toll  due,  and  the  cost  of  ascertaining  the  s^iitie,  shall  forfeit  and 
pay  double  the  amount  of  tolls  so  charged,  on  Which  the  fraud  had 
been  attempted :  one  moiety  of  said  forfeiture  shall  inure  to  the  per- 
son giving  information  and  prosecuting  the  offence  to  c6nviction,  the 
other  moiety  to  inure  to  the  ^tate  of  Delaware." 

Extract  fron)  Maryland  law,  passed  December  18S1. . 

**  Be  it  enacted,  &c.,  that  if  any  roaster  or  agent  of  any  vessel  or 
boat  shall  fraudulently  present  to  the  collector  of  tolls,  or  any  other 
agent  of  the.  Chesapeake  and  Delaware  Canal  Copnpany,  a  falae 
manifest  or  account  of  cargo  of  any  vessel  or  boat  about  passing 
through  the  canal,  or  give  a  false  statement  of  the  toll  thereon,  or 
otherwise  attempt  to  defraud  in  the  said  tolls,  on  conviction  thereof 
before  any  justice  of  the  peace  of  this  state,  he  shall  incur  the  penalty 
of  twenty  dollars,  to  be  recovered  before  some  justice  of  the  peace  as 
small  debts  are  recovered,  one  half  to  the  inforiner  giving  inforoMu 
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lion  and  prosecuting  the  offender  to  conviction,  and  the  other  half  to 
the  state." 

On  this  agreed  statement  the  case  was  certified  to  the  court  of 
errors  and  oppeals  for  argument  and  decision;  and  in  October  1835 
the  court  decicled  that  the  defendant  had  goods  and  chattels,  effects 
and  credits,  &c.  of  the  company  in  his  hands,  at  the  time  of  the 
attachment  laid  in  his  hands,  and  before  the  return  thereof,  amount- 
ing to  95  dollars;  and  judgment  was  rendered  in  favour  of  the 
plaintiff. 

The  record  and  proceedings  were  remanded  to  the  superior  court 
of  the  state  of  Delaware,  and  the  defendants  prosecuted  this  writ  of 
error. 

The  case  of  Richard  Shoemaker  differs  from  that  of  Thomas  P. 
Growell  only  in  this ;  that  in  his  case  it  was  necessary  for  the  court 
to  decide,  in  order  to  render  judgment  for  the  plaintifl^  that  the 
voluntary  payment  of  toll  by  the  master  of  a  vessel  to  a  person 
appointed  by  the  directors  of  the  company  to  receive  said  toll  in 
Philadelphia,  was,  under  the  facts  stated  in  this  case,  a  fraud  on  the 
attachment  laws  of  the  state  of  Delaware,  and  on  the  jurisdiction  of 
its  courts ;  and  especially  fraudulent,  and  therefore  void,  as  against 
a  judgment  creditor  of  the  company  seeking  satisfaction  of  his  debt 
in  that  state,  according  to  the  attachment  laws  thereof:  and  the 
court  so  decided. 

Mr  Webster  and  Mr  Clayton  moved  to  dismiss  the  cases  for  want 
of  jurisdiction. 

Mr  Webster : 

The  whde  case  appears  on  the  record ;  and  the  court,  on  inspecting 
it,  will  find  there  is  nothing  which  can  give  jurisdiction.  The  pro- 
ceeding of  the  plaintiff  was  an  attachment  to  recover  the  amount  of 
a  judgment,  or  such  part  of  the  same  as  was  in  the  hands  of  the 
defendant  in  the  attachment ;  who  was  a^  debtor  to  the  Chesapeake 
and  Delaware  Canal  Company  for  tolls,  to  which  his  vessel  and 
cargo  were  subjected,  according  to  the  charter  of  the  company,  for 
passing  through  the  canal.  The  judgment  obtained  by  the  defend- 
ant in  error  was  in  a  case  in  which  no  constitutional  question  arose; 
nor  was  the  constniction  of  any  treaty  or  law  of  the  United  States 
involved.     It  was  simply  a  proceeding  on  a  contract,  which  the 
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plaintiff  alleged  the  defendants  bad  violated ;  and  in  which  the  jmy 
gave  him  a  verdict  for  a  large  sum  as  damages. 

Nor  do  the  agreed  facts  give  jurisdiction.  On  them  no  queslioa 
is  presented  upon  which  the  court  can  decide.  The  matter  in  the 
stateipent  is  such  as  the  courts  of  the  state  of  Delaware  had  full 
cognizance  of;  and  in  the  proceedings  of  the  courts  of  Delaware  on 
those  facts,  no  question  was  raised  which  can  come  under  the  revi- 
sion of  this  court. 

In  the  early  cases,  it  seems  to  have  been  expressly  required,  that 
the  law  of  the  United  States,  or  the  state  law,  or  a  treaty  which  was 
asserted  to  be  misconstrued,  should  be  expressly  stated ;  and  unless 
it  appeared  to  have  been  fully  and  expressly  stated  what  law  of  the 
United  States,  or  of  the  state,  or  constitutional  provision  bad  been 
violated,  this  court  would  not  take  jurisdiction. 

This  has  been  relaxed,  and  jurisdiction  has  been  sustained,  where 
it  appeared  on  the  face  of  the  record  that  the  court  to  which  the  writ 
of  error  was  directed  could  not  have  given  judgment  without  having 
misconstrued  the  law.  Craig  v.  The  State  of  Missouri,  4  Peters 
410. 

In  the  attachment  suit,  there  was  a  plea  of  ^^nuUa  bona;"  and  on 
this  issue  it  is  not  seen  how  a.  question  arose  which  could  give  this 
court  the  revisory  power  sought  in  the  case.  The  defendants  had 
no  visible  property  to  satisfy  the  judgment  of  Mr  Randell ;  and  he 
proceeded  by  an  attachment  of  the  tolls  payable  to  the  company, 
according  to  the  fixed  regulations  established  by  them,  and  in  full 
force  at  the  time  of  the  proceeding.  The  courts  of  Delaware  thought 
the  removal  of  the  collection  of  the  canal  tolls  to  Philadelphia,  was 
was  a  fraud  on  Mr  Randell ;  that  the  canal  tolls  were,  by  the  charter 
payable,  and  should  be  paid  on  the  canal.  The  question  was,  whe- 
ther the  tolls  were  so  payable ;  and  the  courts  of  Delaware  so  decided. 
The  twenty-j&fth  section  of  the  judiciary  act  requires  that  the  point 
which  this  court  may  decide,  on  a  writ  of  error  to  a  state  court,  shall 
be  settled  precisely  by  the  court.  It  is  important  that  it  shall  appear 
what  is  decided.  On  the  record  in  this  case,  this  cannot  be  done. 
The  judgment  of  the  court  of  Delaware  on  the  question,  whether  the 
garnishee  had  or  had  not  goods  in  his  hands  belonging  to  the  Chesa- 
peake and  Delaware  Canal  Company,  could  be  decideH  without  af- 
fecting, and  would  not  necessarily  involve  the  decision  of  a  constitu- 
tional question.     Cited  the  attcichincnt  laws  of  Delaware. 

The  judicature  of  Delaware  is  of  the  highest  res|X2Ctability,  aud 
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it  has  no  dispodtion  to  evade  the  prdvisions  of  the  coostitution ;  or  to 
claim  jurisdictioD  which  it  has  not.  The  defendant  in  error,  to 
obtain  satisfaction  of  a  judgment  now  exceeding  250,000  dollars,  has 
been  obliged  to  resort  to  the  courts  of  Delaware ;  and  to  institute  a 
Dumber  of  suits,  >)y  attachment,  for  sums  which  do  not  exceed  or 
amount  to  100  dollars.  The  courts  of  Delaware  considered  him 
entitled  Xo  relief  under  the  laws  of  the  state ;  and  did  not  consider  the 
question  as  one  which  was  to  be  affected  by  any  other  than  those 
laws. 

Mr  Sergeant,  for  the  plaintiff  in  error. 

A  great  many  questions  and  interests  are  involved  in  this  case : 
but  the  single  point  now  before  the  court,  or  which  can  now  be  con- 
sidered, iSf  whether  there  is  so  much  shown  in  the  record,  as  to  give 
this  court  jurisdiction  to  examine  and  revise  the  judgment  of  the 
court  of  Delaware.  We  are  not  now  to  discuss  whether  the  laws  of 
Delaware  are  inconsistent  with  the  constitution  and  laws  of  the 
United  States ;  and  to  have  the  same  now  decided.  We  now  main- 
tiun  t^e  plaintiffs  have  a  rightrto  be  heard  on  this  quesiioD,  when  the 
case  comes  on  regularly  for  argument ;  and  this  will  be  shown. 

The  (dainliffs  in  error  present  the  question,  whether  the  acts  of  the 
legislature  of  Delaware,  and  the  application  of  t^ose  acts,  were 
inconsistent  with  the  rights  which  the  Chesapeake  and  Delaware 
Canal  Company  acquired  under  the  charters  of  Pennsylvania,  Dela- 
ware and  Maryland.  If  they  were,  the  plaintiff  below  was  entitled 
to  judgment;  but  if  not,  then  the  judgment  violated  the  constitution 
of  the  United  States.  Whether  the  acts  of  the  assembly  of  Dela- 
ware, under  which  the  plaintiff  below  proceeded,  were  valid  or 
Invalid,  decides  the  question  in  the  case. 

It  is  admitted  that  the  plaintiff  in  error  is  bound  to  sustain  the 
jurisdictioo  of  the  court.'  The  court  will  find  the  whole  case  in  the 
agreed  statement;  and  both  cases  are  alike,  except  that  in  Bhoema- 
kei's  case  the  tolls  were  paid  in  Philadelphia  before  the  attachment 
was  laid  on  hun. as  the  garnishee  of  the  company. 

Is  there  any  question  presented  by  the  record  of  which  this  court 
has  cognizance  1 

The  allegation  is,  that  the  laws  of  the  state  of  Delaware,  as  applied 

to  this  corporation,  are  repugnant  to  the  charter,  and  therefore  violate 

the  charter ;  and  are  thus  contrary  to  the  constitution  of  the  United 

States,  art  1,  secL  10,  1.     What  the  laws  of  the  state  of  Delaware 
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are,  must  be  known  by  the  decisions  of  the  courts  of  that  state.  The 
construction  given  to  them  by  those  courts  is  here  to  be  assumed  to 
be  right ;  and  the  same  is  not  to  be  brought  in  question.  It  is  Mi 
the  subject  of  re-examination  in  this  court,  and  is  to  be  taken  as  final 
and  conclusive. 

The  question  then  is,  whether  the  laws,  thus  construed,  are  not 
unconstitutional  and  void;  so  far  as  they  apply  to  the  corporation  of 
the  Chesapeake  and  Delaware  Canal  Company,  and  to  persons  osing 
the  canal  1 

It  is  not  meant,  or  intended  to  be  said,  generally,  that  they  are 
unconstitutional':  a  law  may  be  good  in  part,  and  bad  in  part:  it 
may  be  good  as  applied  to  one  person,  and  bad  as  applied  to  another. 

It  is  maintained  that  it  does  sufficiently  appear  in  the  record  that 
the  law  of  Delaware  is  unconstitutional,  and  void,  as  to  those  parties. 

It  need  not  appear  that  the  question  was  made  in  the  stale  cooft 
It  need  not  be  stafed  in  the  record  that  the  constitutionality  of  the 
law  of  a  state  came  in  question.  It  is  not  required  that  in  the  court 
below  the  question,  was  considered.  All  that  is  requisite  is,  that 
such  a  question  was  applicable  to  the  case.  Martin  v.  HunteA 
Lessee,  1  Wheat.  304  ;  Inglee  v.  Coolidge,  2  Wheal  363 ;  MiUerT. 
Nichols,  4  Wheat.  311  ;  Lanuse  v.  Barker,  3  Wheat.  101 ;  Wilson  ▼. 
The  Blackbird  Creek  Marsh  Association,  2  Peters  245 ;  Satterlee  t. 
Mathewson,  2  Peters  409 ;  Harris  v.  Dennie,  3  Peters  S9S;  Davis  t. 
Packard,  6  Peters  41  ;  Williams  v.  Norris,  12  Wheau  117, 2  PeleiA 
Cond.  Rep.  325. 

Are  the  laws  under  which  the  plaintiff  in  the  Delaware  cooit 
proceeded,  inconsistent  with  the  charter  of  the  company,  and  thus 
unconstitutional  1 

The  fourth  section  of  th€  act  of  February  10th  1829,  providei 
that  **  an  attachment  may  be  laid  on  tolls  due,  and  to  become  doe;' 
and  that  the  proceedings  may  be  the  same  as  in  other  cases  of  aU 
tachment. 

What  are  the  proceedings  "  in  other  cases  of  attachment  T  Thej 
will  be  seen  by  a  reference  to  the  act  of  the  legislature  of  Delawaitb 
of  the  24th  of  March  1770;  Laws  of  Delaware  4^2  ;  and  particu- 
larly by  a  reference  to  the  third,  sixth  and  seventh  sections ;  the  last 
particularly. 

The  third  section  authorizes  the  attachment  of  the  eflectsof  an 
absent  debtor,  and  allows  the  sheriff  to  take  possession  of  tbem  in  the 
hands  of  any  one  with  whom  they  may  be  found,  unless  security  is 
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fhren  for  ihem:  which  security  will  be  liable  for  the  amount,  uuless 
the  debtor  in  the  attachment  puts  in  special  bail  to  appear  to  the  suit, 
and  abide  by  its  result.  The  sixth  section  directs  the  proceedings 
against  the  garnishee,  who  may,  through  the  verdict  of  a  jury,  be 
made  liable  for  all  the  effeas  of  the  defendant  in  bis  hands  at  the 
time  of  the  attachment,  and  up  to  the  time  of  judgment.  The 
seventh  section,  on  an  affidavit  that  the  garnishee  has  effects  of  the 
debtor  in  his  hands,  and  is  about  to  depart;  authorizes  a  capias  against 
him,  on  which  he  is  to  give  sureties  to  appear,  make  answer,  and 
abide  the  judgment  of  the  court. 

The  effect  of  these  sections  is,  to  deprive  the  company  of  all  right 
to  collect  the  tolls  of  the  canal ;  and  to  put  into  the  power  of  any 
creditor  to  appropriate  them  to  his  own  use,  and  to  the  satisfaction  of 
a  debt  due  to  him.  Thus  the  whole  of  the  rights  of  the  company 
to  tolls  are  suspended  ;  and  the  contract  formed  between  the  state  of 
Delaware  and  the  company  by  the  charter,  is  defeated  and  annulled. 
The  attachment  law  then,  as  applied  to  the  case  before  this  court, 
violates  the  comr>act  between  the  states  of  Maryland,  Pennsylvania, 
and  Delaware,  and  with  all  the  corporations,  and  with  the  citizens 
of  the  United  States. 

Maryland  ownir  50,000  doHars  of  stock  in  the  company  :  Pennsyl- 
vania 100,000  dollars :  and  the  United  States  own  450,000  dollars. 

That  this  is  true,  that  the  contract  of  the  charter  is  thus  violated, 
is  shown  by  the  following  examination  of  the  charter  : 

1.  By  the  ninth  section  of  the  act  of  Maryland  of  the  7th  of  De- 
cember 1799,  the  company  have  a  right  to  demand  and  receive  the 
tolls  a:  such  places,  on  the  canaf,  as  they  may  direct.  The  ninth 
lection  of  the  act  of  Delaware  of  the  29th  of  January  1801,  andihe 
act  of  Pennsylvania  of  the  19th  of  February  1801,  adopt  the  law  of 
Maryland  ;  and  certain  stipulations  are  made  for  Maryland. 

The  attachment  law  of  Delaware,  as  it  has  been  applied  in  this 
ease,  is  in  direct  contravention  o^  these  positive  stipulations.  The 
coodpany,  by  the  application  of  the  attachment  law  to  the  tolls;  are 
not  permitted  to  demand  and  receive  the  tolls.  They  are  demanded 
and  received  by  another.     This  is  a  plain  violation  of  the  contract 

S.  By  the  eleventh  section  of  the  charter,  of  Maryland,  and  the 
tenth  section  of  the  charter  of  Delaware,  the  canal  is  declared  a 
public  highway  on  payment  of  tolls  as  fixed  and  regulated.  It  is  of 
coaree  free  to  every  citizen  of  the  United  State*  coming  to  the  canal, 
and  paying  the  collector  at  a  place  on  thb  canal. 
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By  the  applicatioa  of  the  attachment  laws  to  this  case,  such  a 
person  cannot  pass.  1 .  He  is  not  allowed  to  pay  the  collector  aod 
go  on.  2.  He  cannot  pass  toll  free,  if  the  company  are  williug  he 
may  do  so.  3.  He  cannot  pass  although  he  has  actually  paid  the 
company.     He  is  liable  to  suit ;  and  he  is  liable  to  arrest. 

Mr  Clayton,  in  support  of  t^e  motion. 

The  court  of  Delaware  decided  this  cause  on  the  ground  of  firaad 
on  the  laws  and  the  rights  of  the  defendant  in  error.  No  questioD 
worthy  of  thp.  name  of  a  question  of  constitutional  law,  was,  or  oonld 
have  been  presented  to  tbairourt. 

It  has  been  laid  down  by  this  court,  (a)  that  **  every  credtUx' roust 
be  presumed  to  understand  the  nature  and  incidents  of  a  corporatioo, 
and  to  contract  with  reference  to  them ;"  and  it  is  a  settled  principle^ 
that  when  the  charter  or  act  of  incorporation  prescribes  the  mode 
in  which  the  officers  or  agents  of  a  corporation  must  act  or  contract, 
to  render  their  acts  or  contracts  obligatory  on  the  corporation ;  that 
mode  must  be  strictly  pursued*  For  the  act  of  incorporation  '.s  aa 
enabling  act :  it  gives  the  corporate  body  all  the  power  it  possesses : 
it  enables  it  to  contract ;  and  when  it  prescribes  the  mode  of  contract* 
ing,  that  mode  must  be  observed,  or  the  instrument  no  more  creates 
a  contract,  than  if  the  body  had  never  been  incorporated.(ft)  Lord 
Eidon  has  said,  "  it  is  necessary  to  confine  the  powers  given  to  emtol 
companies,  strictly  within  the  limits  of  such  powers.'*(c)  And  the 
the  principle,  as  applicable  to  all  corporations,  has  been  stated  by 
this  court.  ((2)  It  is  believed  that  this  rule  has  been  adopted  in  everj 
state  in  the  union.(e) 

Randall,  as  a  contractor  with- this  canal  company,  dealt  with  it 
on  the  faith  of  its  charter.  .  According  to  the  rule  laid  down  by  this 
<:ourty(/)  he  must  be  presumed  to  have  ^^  contracted  with  reference 
to  its  incidents.*'  By  the  third  section  of  the  charier,  it  is  expresdy 
provided,  that  a  contractor  shall  be  paid  out  of  the  tolls  imposed  by 

(a)  Mamma  ▼.  The  Potomac  Company^  6  Peten  287. 

(6)  Head  and  Amory  v.  The  Providence  Inaurance  Company, 2  Cnnch'a  Rep.  166; 
Shand  v.  Henderson,  2  Dow  521. 

(c)  The  same  rule  was  laid  down  in  Goldin  v.  Oswald,  2  Dow  534, 535. 

(d)  Beatty  v.  The  Lessee  of  Knowler,  4  Peters  168. 

(e)  The  case  of  the  Utica  Insurance  Company,  15  Johns.  Rep.  381 ;  SCowen  419 
664;  7Cowen4t>3;  6Pick.32.  5  Conn.  Rep.  560 ;  8  Serg.  d6^  Rawle  222 ;  14] 
Rep.  58;  17  Mass.  Rep. '29 

{/)  8  Peters  287. 
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the  act ;  and  the  eighth  section  of  the  charter  prescribes  the  places 
for  collectiDg  tolls,  to  be  *^  such  place  or  places,  in  the  canal^  as  the 
directors  may  hereafter  direct.'* 

By  the  regulations  and  by-laws,  annexed  to  the  statement  of  these 
cases^  it  appears  that  such  places  were  directed  and  established :  to 
wit,  *'  the  toll  shall  always  be  paid  at  the.first  lock  parsed  by  a  vessel," 
and  the  collectors  of  tolls  are  **  required  to  enforce**  this  rule.  The 
Delaware  tide  lock  was  one  of  those  places  thus  established  at  the  time 
of  these  attachments.  Randell  now  only  claims  that  the  company,  and 
all  other  persons  dealing  with  it,  shall  be  held  to  the  law  of  the  charter, 
and  that  no  person  having  direction  of  a  vessel,  may  be  suffered  to  pass 
toll  free  or  without  paying,  toll  in  the  canal.  But  the  directors  of  this 
company  have  collected  toll  in  Philadelphia^  and  not  in  the  canal.  By 
these  means,  if  lawful,  the  payment  of  his  judgment  will  be  com- 
pletely defeated.  For  if  it  be  lawful  to  collect  tolls  out  of  the  canal^ 
they  may  as  well  collect  them  in  New  Jersey,  as  in  Pennsylvania ; 
and  may  remove  all  the  toll-houses  out  of  any  state,  jurisdiction, 
long  before  he  can  obtain  a  judgment  and  process  within  it  They 
can  thus  defeat  any  creditor.  This  salutary  provision  in  the  charter 
was  made  for  the  very  purpose  of  retaining  some  jurisdiction  over 
this  company,  ta  compel  payment  of  its  debts  and  enforce  a  compli- 
ance with  its  obligations ;  and  if  it  had  been  omitted,  the  company 
could  have  been  reached  by  no  other  state  or  .power.  It  is  but  an 
affirmance  too  of  the  old  common  law  principle,  that  "  toll  bars  can- 
not be- erected  out  of  the  place  for  which  toll  is  demanded.'*(a) 

If  this  company  can  thus  collect  tolls.out  of  the  stales  which  char- 
tered it,  it  can  defeat  the  payment  of  the  bonus  reserved  by  Maryland, 
which  is  a  share  of  the  net  profits  on  the  tolls.     Delaware  has,  by 
a  subsequent  act,  repealed  the  section  which  reserved  a  share  of  the 
tolls  for  her  benefit ;  but  she  has  substituted  a  provision  in  lieu  of  i' 
for  the  benefit  of  the  public,  viz.  **  that  whenever  apd  so  long  as  the  nc 
profits  arising  from  the  said  tolls,  shall  amount  to  fifteen  per  centur* 
per  annum ;  the  company  shall  leesen  the  rates  of  toll  fixed  by  the  said 
act,  so  that,  the  same  shall  not  exceed  twelve  per  centum  per  an- 
num/*   The  public  is  thus  interested  in  the  faithful  collection  of  the 
tolls,  according  to  the  charter.    But  if  tell  becollected  in  Philaclel- 
phia,  a  vessel  jnay  take  in  a  new  cargo  before  she  arrives  at  the  tide 
lock  in  the  canal,  and  pass  toll  tree  with  it. 

(a)  6  Comyn's  Digest  362,  Toll,  E ;  Bunbury  64. 
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The  rights  of  the  pqblicare  also  encroached  upon  by  this  illegal  mode 
of  collectiog  tolls,  in  another  most  important  particular.  The  charter 
provides  for  the  perpetual  maintenance  and  preservation  of  the  canal 
as  a  highway ;  and  directs  the  tolls  to  be  applied  to  that  object.  Any 
change  in  the  plan  of  taking  toll,  may  encroach  on  this  public  right. 
The  principle  of  the  decision  in  the  case  of  Lees  v.  The  Manchester 
and  Ashton  Canal  Company,  11  East  656,  is  full  on  the  very  point. 
Lord  EUenborough  there  says,  ^^  the  public  have  an  interest  that  the 
canal  shall  be  kept  up;  and  whatever  hoi  a  tendmey  to  bring  it  into 
hazard,  is  an  encroachment  upon  their  rights  in  it.  They  have 
also  an  interest  that  the  tolls  shall  be  equal  upon  all ;  for  if  eny  are 
favoured,  the  inducement  to  the  company  to  reduce  the  tolls  gener- 
ally,  below  the  stisitute  rate,  is  diminished."  Hence,  in  that  case^ 
the  court  decided  that  a  contract  to  pay  toll  in  any  other  way  than 
according  to  the  charter,  was  absolutely  void. 

In  the  charter  of  this  canal  company,  there  is  power  given  to  lednee 
the  tolls  belpw  the  statute  rate,  by  the  proviso  to  the  ninth  eeclioii. 
Apply  this  doctrine  first  to  Crowell^s  case.  He  paid  ho  toll  when  he 
passed  the  canal  with  his  vessel;  nor  was  any  paid  till  months  after. 
He  passed  toll  free.  It  was  a  fraud  on  public  rights,  as  well  as  the 
private  rights  of  Randell.  Then  apply  the  same  principle  to  Shoe- 
maker's case.  He  paid  in  PhUaddplda  before  he  went  through  the 
canal.  He  might  have  taken  in  a  new  cargo  of  ten  times  the 
amount  of  that  on  which  he  paid  toll,  any  where  between  Philadel- 
phia and  the  Delaware  tide  lock  in  the  canal,  which  are  nearly  fifty 
miles  apart;  and  by  this  arrangement,  it  would  have  passed  toll  free. 
For  that  very  reason  therefore,  that  his  payment  of  toll  in  Philadel- 
phia might  iCfTect  other  interests,  his  payment  was  a  nulUty.  It  was 
a  voluntary  payment  to  a  void  authority ;  in  fraud  of  the  rights  of 
the  attaching  creditor,  and  of  the  rights  of  the  public  As  a  firand, 
the  court  below  regarded  it,  and  held  it  as  against  the  creditor  obs- 
bUely  void. 

And  even  against  the  stockholders  themselves^  the  payment  ought 
to  have  been  adjudged  void  if  that  case  had  arisen.  It  was  made 
by  order  of  the  directors  only,  and  they  are  but  agents  of  the  eorpo» 
ration,  who  have  clearly  no  power  to  bind  their  principal  beyor.^  the 
authority  limited  by  the  act  of  incorporation,  (a)     Anyone  stock- 


(c)    Fleckner  ▼.  The  United  States  Bank,  8  Wheat.  356,  357 ;  17  BIa«.  Rep.  i 

30;  lOreenleaf'aRep.81. 
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bolder  had  a  right  to  treat  the  payment  in  Philadelphia  as  a  legal 
fraud,  in  plain  violation  of  hie  vested  rights  under  the  charter.  But 
this  was  not  the  case  presented.  It  viras  the  case  of  a  eredtior,  as  to 
whom,  a  forticrif  there  can  be  no  pretence  that  the  payment  was 
binding. 

There  is  also  a  clause  in  the  chaiter  which  provides,  that  **  the 
same  ra/e  of  tolls  shall  be  paid  on  articles  passing  from  Chesapeake 
to  Delaware,  as  upon  those  paid  from  Delaware  to  Chesapeake." 
Sect.  9.  This  clause  is  violated  in  CrowelPs  case,  and  also  in  Shoe- 
maker's. In  CrowelPs  case  no  toll  was  paid  at  either  end  of  the 
canal  at  the  time  of  passing,  but  an  indulgence  of  some  months  was 
granted  before  any  payment:  while  other  persons  paid  at  or  before 
the  time  of  passing,  and  while  there  was  a  standing  by-law  directing 
all  Id  pay  m  the  canal.  The  amount  of  his  tolls  from  Chesapeake 
to  Delaware,  was  really  less  than  the  amount  paid  by  him  from 
Delaware  to  Chesapeake,  as  the  case  shows.  The  value  of  the  in- 
dulgence in  the  former  case,  therefore,  was  greater  than  in  the  latter. 
In  this  way  the  company  may  establish  what  would  be  equivalent 
to  a  discriminating  duty  in  favour  of  the  commerce  of  Philadelphia, 
and  cut  up  the  commerce  of  Baltimore  :  the  very  thing  which  the 
charter  intended  to  prohibit  They  may  thus  agre^  with  every  man 
passing  from  Philadelphia  to  wait  for  the  toll;  while  they  rigorously 
enforce  payment  on  all  coming  from  Baltimore.  They  may  grant 
this  indulgence  only  to  those  who  trade  from  the  favoured  city. 

If  it  be  pretended  that  they  have  the  power  to  do  this  under  the 
general  authority  given  them  to  lessen  the  tolls;  the  answer  is,  first, 
this  authority  can  be  exercised  only  by  the  stockholders  at  a  general 
meeting,  at  which  proprietors  having  five  hundred  shares  of  stock 
musfbe  present;  whereas,  in  this  case,  the  directors  alone  have  re- 
duced the  toll :  and,  secondly,  the  power  given  to  the  company  to 
lessen  the  tolls,  is  not  a  power  to  reduce  tolls  at  one  gate  or  lock,  and 
not  at  the  other.  It  has  been  decided,  in  a  similar  case,  that  tolls 
cannot  be  reduced  at  one  toll  gate  and  not  at  the  other,  (a) 

This  company  has  no  power  to  commute  with  any  person  for  tolls. 
That  power  can  never  be  exercised  unless  expressly  conferred.  It 
is  a  power  often  to  be  found  in  the  common  turnpike  acts  passed  by 
the  states,  but  not  in  any  canal  act  which  is  known.  The  reason 
for  this  will  be  found  in  the  jealousy  with  which  the  legislatures 

(c)    In  The  King  v.  Bury,  4  Barnew&ll  &  CreMwell  961. 
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regard  all  power  to  give  commercial  advaDtages  to  one  port  or  place 
over  another.  Yet  the.dootract  to  receive  toll  in  Philadelpliia»  k 
really  a  commutation  for  toll ;  and  if  sustained,  there  is  no  limit  lo  ils 
exercise.  The  principle  of  commutation  may  at  once  destroy  the 
equality  of  rates  paid  by  vessels  passing  from  the  different  bays^  and 
violate  that  part  of  the  charter,  it  is  a  fraud  on  the  commercial  in- 
terest of  those  waters  against  which  the  discrimination  is  made. 

The  payment  of  toll  in  Philadelphia  is  a  fraud  on  the  attachment 
laws,  both  of  Delaware  and  Maryland.  The  attachment  law  of 
Delaware,  under  which. the  defendant  in  error  claims  redress;  was 
passed  sixty-six  years  ago;  was  in  force  at  the  time  of  the  grant  of 
this  company's  charier ;  and  its  constitutionality  has  never  been  ques- 
tioned. It  is  very  similar  to  the  attachment  law  of  Pennsyl^i^Mir 
and  is,  in  some  respects,  like  the  acts  in  New  England,  against  trus- 
tees of  absconding  debtors.  It  was,  I  apprehend,  never  doubted  or 
denied  in  Delaware,  that  it  applied  to  the  debtois  of  all  corporations; 
and  under  this  act  the  court  below  could  have  decided.  Another  act 
was  passed  in  1829,  before  this  canal  was  opened  for  navigation, 
making  the  "  tolls  due,  and  to  become  due,"  on  Chis  canal,  liable  lo 
attachment ;  but  the  court  below,  as  the  opinion  is  understood,  ex- 
pressly declared,  in  giving  judgment  on  these  cases,  that  this  act 
was  declaratory  and  gave  no  new  power. 

Any  and  every  contract  in  fraud  or  in  contravention  of  law  is 
void ; (a)  and  so  are  all  contracts  which  tend  to  prevent  the  due  eomteef 
juMtke.{h)  The  payment  in  Philadelphia,  by  Shoemaker,  was  a  pajr 
ment  in  fraud  of  the  law;  and  falls  precisely  within  the  rule  adopted 
in  England  in  regard  to  all  contracts  executed  or  executory,  which 
are  in  fraud  or  contravention  of  the  revenue  laws.  Smuggling  itself 
cannot  be  regarded  as  more  odious  .than  the  passage  of  a  vessel 
through  a  canal  toll  free,  under  a  trick  to  defraud  a  creditor;  and  to 
evade  the  only  laws  pn^rided  for  his  security  by  any  states  in  the 
union. 

It  must  be  manifest  that,  if  these  attachment  laws  cannot  be  en- 
forced on  the  ground  of  unconstitutionality,  chancery  has  no  power 
in  any  state  to  grant  relief.  The  chancellor  of  ftlaryland  has  lately 
decided  that  he  has  power  to  appoint  a  receiver,  to  enable  him  to  pay 
debta;  and  the  subject  is  now  before  the  chancellor  of  Delaware  too. 


(•)    3  Term  Rep. 454;  Mlas  334, 335, 336;  7  Angel  ^Amee  148. 
Qt)    C001711  on  Gontncto  44. 
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If  a  valid  payooeat  of  toll  can  be  made  in  Philadelphia,  to  evade  ihe 
attacbmeDt  law  ;  that  payment  would  be  equally  valid  as  against  a 
receiver  aj>pointed  by  the  court  of  chancery.  If  the  attachment  law 
be  -held  unconstitutional,  on  account  of  such  a  previous  payment ; 
eurely  there  is  no  redress  in  equity  against  it,  and  the  result  is  inevi- 
table»  that  this  corporation  is  above  the  lat0. 

The  payment  of  toll  in  Philadelphia  is  a  manifest  violation  of  the 
by-laws  of  the  company.  The  fifth  regiriatioh  to  be  observed  by 
vessels,  is :  ''  The  tolls  shall  always  be  paid  AT  TUE  FIRST  LOCK 
passed  by  a  vessel ;  and  jupon  payment  thereof,  the  master  shall  re- 
ceive a  pass  bill,  on  which  shall  be  noted  the  amount  of  tolls  paid,  and 
the  precise  time  of  entering.''  The  twenty-first  regulation  directs  as 
follows :  *<  the  officers  and  agents  of  the  company  are  fully  author- 
ized by  law  to  enforce  obedience  to  the  foregoing  regulations;  and 
they  are  required  so  to  do."  These  by-laws  w^ere  made  in  pursuance 
of  aD  act  of  the  legislature,  supplementary  to  the  charter ;  which  pro- 
vides that  the  by-laws  shall  not  be  in  contravention  of  the  existing 
laws  of  the  land.  That  act  was  passed  in  1832,  long  after  all  the 
attachment  laws  were  in  force. 

Randell  therefore  is  protected  not  only  by  the  general  law  of  the 
land,  but  by  the  very  by-laws  of  this  corporation,  against  payments  in 
Philadelphia ;  and  it  is  insisted  that  the  plaintiflfin  error  is  bound  by  the 
established  rule,  that  '^  the  restrictions  upon  the  power  of  the  agents 
or  officers  of  a  corporation,  contained  in  the  act  of  incorporation, 
etery  person  dealing  with  the  company  is  bound  to  notice,  (a) 

No  by-law  could  be  made  to  appoint  an  officer  to  collect  tolls  in 
Philadelphia.  Such  a  by-law  would  not  only  have  been  in  contra- 
vention of  the  attachment  laws  of  the  stale,  but  of  the  charier  itself. 
A  by-law  may  regulate,  but  cannot  alter  tlie  constitution  of  a  corpo- 
ration. (6)  A  by-law  cannot  take  away  n  right,  or  impose  any  un- 
warrantable restraint  on  the  exercise  of  it  ;(c)  and  a  by-law  must  be  . 
reasonable.  But  a  regulation  to  direct  lite  payment  of  toll  in  Phila- 
delphia, would  be  unreasonable  and  unjust;  as  it  would  compel  every 
trader  south  of  the  canal  lo  go  out  of  his  wa}'  to  Philadelphia,  a  dis- 
tance of  nearly  fifty  miles,  lo  pay  loll.     It  would  operate  as  inju- 

(a)  Angel  &  Ames  178;  Wyman  v.  Hallowell  and  Augusta  Bank,  14  Maas.  Rep. 
58;  Salem  Bank  v.  Gloucester  Bank,  17  Mbm.  Rep.  29;  Wild  v.  Paasaroaquoddy 
Bank,  3  Mason's  Rep.  506. 

(*)lKydn3. 

(c)  1  Kyd  132. 
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riously  as  a  discriminadDg  duty  against  the  commerce  of  Baliimofv; 
and  would  be  in  direct  contravention  of  the  spirit  of  the  proviso  Co  the 
ninth  section  of  the  charter,  ^<  that  the  same  rate  of  tolls  shall  be  paid 
on  articles  passing  from  Chesapeake  to  Delaware,  as  upon  thoee  paid 
from  Delaware  to  Chesapeake.''  It  would  impose  on  the  trader  a 
burthen  so  onerous,  as  to  amount  to  a  new  toll  or  tax,  not  impoeed 
by  the  charter;  in  contravention  of  the  tenth  section  also. 

The  act  of  1832,  which  is  a  supplement  to  the  charter  and  forms 
part  of  it,  is  the  authority  for  these  by-laws:  and,  as  stated,  it  ex- 
pressly provides  that  they  shall  not  be  made  ^*  in  contravention  of  the 
constitution  or  laws  of  the  state."  A  by-law  directing  payment  else- 
where than  in  the  canal,. would  not  only  be  in  contra vention  of  the 
laws  of  the  state,  but  void  as  tending  to  prevent  the  due  coarse  of 
justice. 

The  liability  of  the  person  having  direction  of  a  vessel  which  has 
passed  the  canal  without  payment  of  toll,  is  fixed  by  the  ninth  sec- 
tion of  the  original  act  of  incorporation ;  which,  after  it  provides  that 
**  if  any  vessel  shall  pass  without  paying  the  said  toll,  then  said  col- 
lectors may  (it  is  not  said  $haU)  seize  such  vessel  wherever  founds 
and  sell  the  same  at  auction  for  ready  money ;  which,  so  £u  as  is 
necessary,  shall  be  applied  towards  paying  said  toll,  and  all  expenses 
of  seizure  and  sale,  and  the  balance,  If  any,  shall  be  paid  to  the 
owner*''  then  also  expressly  enacts,  that  ^Uhe  person  having  the 
direction  of  such  vessel,  sficM  be  liable  for  such  toll,  if  the  same  is  noC 
paid  by  the  sale  of  such  vessel  as  aforesaid.''  It  is  clear  that  the 
object  was,  as  the  language  expresses,  that  the  master  should  be  lia- 
ble in  all  cases  where  the  toll  is  not  paid  by  the  sale  of  the  veesd. 
If  the  company  decline  to  sell,  which  they  may  or  maynot  do  at  their 
pleasure,  in  case  the  vessel  pass  without  payment  of  toll  in  the 
canal,  surely  the  liability  of  the  master  of  the  vessel  is  fixed.  It  is 
in  vain  to  contend  that  the  sate  is  an  essential  pre-requisite  to  this 
liability.  Such  a  construction  would  enable  the. master  to  take 
advantage  of  his  own  wrong,  and  would  be  an  absolute  premium  far 
his  own  fraud:  for  then  if  he  could  escape  toll  free  out  of  the  juris- 
diction of  the  state,  with  his  vessel,  he  would  not  be  liaUe.  Such  a 
construction  renders  the  master's  exemption  from  liability  dependent 
on  the  succes^  of  his  own  fraud ;  and  furnishes  an  inducement  to  hioi 
to  commit  barratry,  by  exposing  the  vessel  to  loss  by  seizure  and  ssk. 
Our  construction  is,  that  the  remedy  against  him  Is  cumulative  to 
the  right  of  seizure  and  sale  of  the  vessel :  and  were  this  not  the  true 
construction  of  the  charter,  of  which  we  think  there  can  be  no  doubt; 
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yet  by  the  common  law  a  master  is  regarded  as  the  ship's  husband ; 
and  is  liable  for  pilotage,  port  dues,  lolls  and  all  the  expenses  neces- 
sarily incident  to  the  voyage.     This  common  law  remedy  is  cumu- 
lative to  that  provided  by  the  statute. (a) 

It  remains  for  the  court  to  say,  with  this  view  of  the  case,  whether 
there  was  really  any  constitutional  question  necessarily  arising  on 
this  record.     Can  a  sensible  man  ;  could  a  sensible  court  find  any 
such  question  here,  which  was  decided  against  the  plaintifls  in  error? 
Their  counsel  alleges  that  such  a  question  necessarily  arises  under 
the  provisions  of  these  charters,  which  he  regards  as  **  a  compact 
or  agreement*  between  the  states  of  Pennsylvania,  Delaware  and 
Maryland.     But  how  is  it  pretended  that  the  compact  has  been  vio- 
lated 1    Did  Delaware  ever  enter  into  any  compact  or  agreement  that 
any  man  should  pass  the  canal  toll  free,  or  on  payment  of  toll  in 
Philadelphia  ?    Or  did  she  ever  agree  that  any  man  should  pass  the 
canal  through  her  borders,  without  being  liable  to  that  attachment 
law  which  was  passed  by  her  in  1770;  and  was  in  full  force  when 
th^  charter  of  this  company  was  gvanted  1    That  act  authorizes  any 
plaintiff  in  a  judgment  to  attach  the  goods,  chattels,  rights,  credits, 
or  effects  of  any  defendant  whatsoever ;  and  compels  the  debtor  or 
garnishee  to  answer  how  much  he  bad  in  his  hands,  custody  or  pos- 
session belonging  to  the  defendant  at  the  time  of  the  attachment 
laid,  or  at  any  time  after  and  before  the  return  of  the  writ.     It 
was  thought  by  the  court  below,  and  must  by  this  court  be  seen 
to  be  sufficient  for  the  plaintiff's  purposes,  even  if  the  special  act  of 
1829,  which  expressly  authorizes  the  attachment  of  the  tolls  of  this 
very  corporation,  had  never  passed.    Under  that  act  of  1770  alone, 
the  court  of  Delaware,  it  will  be  perceived,  could  not  have  had  the 
slightest  difficulty  in  passing  judgment  as  they  did.     They  must 
have  considered  the  act  of  1829  as  merely  declaring  and  confirming 
a  pre-existlpg  right  in  every  creditor,  derived  ftora  a  law  which  was 
in  full  force  thirty  years  before  the  state  chartered  this  company. 
The  question,  therefore,  which  it  is  pretended  was  raised  in  the  state 
court,  was,  whether  an  act  in  force  at  the  time  of  the  charter,  grant- 
ing a  remedy  to  a  creditor,  is  conslitulional  1    h  that  a  question  1    Is 
it  really  quesiwnahlt^  whether  those  who  take  a  charter  under  a  state, 
thereby  subject  themselves  to  the  laws  of  the  land  existing  at  the 
time,  which  provide  remedies  for  the  administration  of  justice  t 

(«)  Sharp  ladsaother  ▼.  Wanen/6  Priee'e  Reporte  131. 
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The  counsel  for  the  plaintifTs  in  error  may,  it  is  true,  put  this  at  a 
question :  but  every  interrogatory  which  counsel  can  put  is  not  a 
question  within  the  meaning  of  the  twenty-fifth  section  of  the  jiidi> 
oiary  act. 

It  is  believed  that  a  glance  at  the  case  will  satisfy  the  court,  that 
there  could  not  possibly  have  been  a  real  question  as  to  the  violation 
of  any  compact  or  agreement  by  Delaware  with  any  other  slate. 
But  it  would  not  avail  the  plaintiffs  in  error  if  there  had  been.  The 
tenth  section  of  the  first  article  of  the  constitution  provides,  that  ** do 
state  shall,  without  the  consent  of  congress,  enter  into  any  agreenoeot 
or  compact  with  another  state."  The  judiciary  act  does  not  au- 
thorize this  court  to  revi&e  a  judgment  rendered  in  favour  of  the 
defendant  in  error ;  even  if  a  constitutional  question  could  have  arisen 
on  this  clause,  which  I  do  not  admit.  To  give  this  court  jurisdic- 
tion, the  decision  in  the  state  court  must  be  against  the  title,  right, 
privilege  or  exemption  specially  set  up  by  either  party  under  the 
constitution. 

The  act  of  1832,  which  is  a  supplement  to  the  charter,  provides 
that  a  master  of  a  vessel,  who  shall  in  any  manner  whatsoever  at- 
tempt to  defraud  in  the  matter  of  the  tolls,  shall  not  only  pay  the 
tolld,  but  a  forfeiture  besides.  Can  it  be  made  a  question  whether 
this  liability  of  the  master  did  constitutionally  exist  in  these  cases  t 
If  not,  can  it  then  be  made  a  question  whether  the  attachment  law, 
which  reaches  that  liability,  is  constitutional?  By  the  charter  the 
company  is  authorized  to  sue  and  made  liable  *Uo  be  sued.''  This 
process  of  foreign  attacliment  is  a  mode  by  which  it  has  been  sued: 
and  to  set  up  the  principle,  by  sustaining  jurisdiction  in  this  case, 
that  at]ueslion  arising  under  the  constitution  is  presented  by  the  fact 
stated,  that  this  company  has  been  thus  sued ;  is  to  establish  the  doc- 
trine  that  every  decision  in  a  suit  against.a  corporation  in  the  states 
is  liable  to  be  reviewed  in  this  court.  In  Bushel  v.  The  Common- 
wealth Insurance  Company,  15  Serg.  &  Rawie  176,  the  supreme 
court  of  Pennsylvania  decided  thai  the  debts  due  to  a  /ora^  xtAniQ. 
ration  were  liable  to  be  attached  for  tlie  payment  of  a  claim  agaiosl 
the  corporation  :  and  whatever  doubts  may  be  entertained  as  to  the 
application  of  their  .allachment  laws,  which  are  similar  to  those  of 
Delaware,  to  the  cases  of  foreign  corporations ;  no  one  ever  denied  or 
doubled  the  constitutionality  of  those  laws  as  thus  construed  and 
applied.  Yet  while  they  claim  a  constitutional  jnrisdictiou  over  all  the 
corporations  in  the  world,  so  far  as  regards  the*debtors  of  those  c4>rpo- 


JANUARY  TERM  1B86.  389 


[CrawvUT.BaodelL  ShuoMker  t.  BnML] 
ratioiii  found  within  their  limits ;  the  objection  comes  from  that  state 
against  the  constitutionality  of  the  jurisdiction  of  Delaware  over  hec 
own  domestic  corporation ;  a  corporation  to  which  she  gave  leave  to  be, 
and  which  without  her  assent  could  never  have  existed :  a  corporation 
more  than  three-fourths  of  whose  canal  lies  within  her  acknowledged 
limits ;  and  which  is  at  once  above  the  law,  and  not  liable  for  its 
debts,  if  she  cannot  and  does  not  compel  obedience  to  her  laws. 

As  to  the  resolution  mentioned  in  the  cases  stated,  passed  three 
days  afier  the  original  judgment  of  the  plaintiff  below  against  the 
canal  company,  and  which  directs  tolls  to  be  collected  m  Maryland\ 
it  wae  manifestly  a  meditated  fraud.  Any  other  by4aw  passed  to 
evade  the  jurisdiction  of  Delaware  would  be  equally  a  fraud  on  the 
law.  Even  were  such  a  byJaw  held  good,  however ;  it  would  not 
prevent  the  courts  of  Delaware  from  compelling  payment  to  the  com- 
pany's creditors  claiming  strict  justice  at  her  hands.  Her  attach* 
ment,  laid  in  the  hands  of  a. master  of  a  vessel,  is  a  discharge  from 
lA  tolls  due  or  to  become  due  from  him  at  and  after  the  service  of 
the  writ,  and  until  the  return  of  it.  A  Maryland  attachment  fur- 
nishes a  good  defence  for  a  garnishee  in  New'York;  and  a  Delaware 
attachment  is  an  equally  good  defence  for  a  garnishee  in  Maryland. 
He  who  passes  the  Maryland  lock  in  the  canal  after  being  served 
with  a  Delaware  atlachmenl,  and  before  its  return;  is  protected  by 
Che  writ,  according  to  the  course  of  all  the  decisions  regulating  the 
law  of  judicial  transfer  in  this  country.  The  writ  protects  the  cap- 
tain as  a  payment  in  the  canal,  in  the  eye  of  the  law ;  and  were  any 
other  construction  adopted,  neither  Maryland  nor  Delaware  could 
give  redress  to  any  creditor  of  this  canal  company :  because,  as  soon 
as  a  judgment  could  be  recovered  in  one  of  those  states,  the  company 
might  thus  defeat  its  jurisdiction  by  removing  all  the  toll  houses  into 
the  other. 

The  doctrine  laid  down  in  Miller  v.  Nicholls,  4  Wheat.  Rep.  31 1, 
<i(l5,  that  ^\l  would  have  been  sufficient  to  give  this  court  jurisdiction 
of  the  cause,  if  the  record  should  show  that  an  act  of  congress  was 
<fplicd62e  to  the  case  ;**  is  inaccurate  as  understood  by  the  other  side. 
It  must  appear  from  the  record,  that  some  act  of  congress,  treaty,  or 
dause  in  the  constitution,  relied  on  to  give  jurisdiction,  was  not  merely 
applicable,  but  necessarily  .applied:  and  that  the  couit  below  could 
not  have  divided  as  they  did  without  coosidering  and  deciding  on  it. 
Bach  we  apprehend  to  be  the  true  doctrine,  as  gathered  from  all  the 
caste. 


890  SUPREME  COURT. 

[Crowell  ▼.  Randell.    Shoemaker  ▼.  RaadelL] 

Mr  Sergeant  ia  reply  to  Mr  Clayton's  argument,  as  introdocing 
new  matter. 

The  concluding  counsel  for  the  defendant  in  error  has  said,  that 
the  case  was  decided  in  Delaware  in  his  favour,  on  the  ground  of 
fraud.  This  is  not  apparent  on  the  facts  agreed  upon.  Nothing  of 
an  allegatibn  of  fraud  can  be  deduced  from  those  facts. 

What  is  the  fact  from  the  evidence?  It  is  said^  that  the  resolotioQ 
of  the  Jt>oard  of  directors  to  remove  the  collection  of  tolls  out  of  Dela^ 
ware  was  a  fraud  on  the  creditors  of  the  company ;  and  on  the  rights 
of  those  who  were  in  any  manner  connected  with  the  use  of  the 
canal.  This  argument  proceeds  on  the  thing  to  be  proved.  Suppose 
the  law  under  which  the  attachment  was  laid  was  unconstitutional, 
and  the  question  is,  whether  it  is  a  fraud  to  violate  a  law  which  is 
unconstitutional — the  proceedings  under  such  a  law  are  void  acC% 
and  no  fraud  can  be  alleged  out  of  such  a  case. 

The  argument  of  the  counsel  for  the  defendant  in  error  involves 
the  question  which  is  presented  by  the  record ;  that  the  actachroent 
law  of  Delaware,  as  it  interferes  with  the  rights  of  the  company,  is 
unconstitutional.  This  is  affirming  the  jurisdiction  of  this  court  in 
the  case. 

Another  view  of  the  matter.  How  does  it  appear  that  this  is  a 
fraud  on  the  part  of  the  company,  and  that  they  have  exposed  them- 
selves to  the  charge  of  a  fraud  on  the  state  of  Delaware  1  The  charter 
gives  the  company  the  right  to  demand  the  toll  on  the  canal ;  but  the 
place  for  its  payment  depends  upon  the  resolution  of  the  directors. 

The  power  to  enforce  the  payment  of  tolls  is  made,  by  the  con- 
struction given  by  the  counsel  for  the  defendant,  applicable  to  the 
power  to  demand  tolls  on  the  canal ;  and  it  is  said  that  although  a 
person  may  have  willingly  paid  ilie  toll  before  he  entered  the  canal, 
this  shall  not  be  done  because  of  the  authority  given  to  demand  the 
payment  after  (he  vessel  has  entered  it.  This  construction  of  the 
charter  is  denied.  The  voluntary  payment  of  the  tolls  to  the  com* 
pany,  or  to-  its  agents,  any  where,  supersedes  the  necessity  of  any 
demond  ;  and  the  provision  of  the  charter  on  which  the  defendant 
relie?,  has  no  application  to  such  a  case.  Hud  the  company  de- 
manded the  toll  before  the  vessel  entered  the  canal,  and  had  thii 
demand,  made  in  Philadelphia,  been  followed  by  measures  to  compel 
its  payment;  the  case  might  be,  although  it  is  not  admitted  that  it 
would  be  different.     It  is  apparent,  then,  that  on  the  constitutional 
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validity  of  the  attachmeDt  law,  thus  applied  ;  the  judgment  of  the 
court  of  Delaware  depends. 

There  is  no  application  to  this  case  of  the  decisions  of  the  courts 
of  Pennsylvania,  that  a  foreign  corporation  is  liable  to  attachment. 
The  case  here,  is,  where  the  law  of  the  state  makes  its  own  corpora- 
tion so  liable. 

This  court  will  not  readily  entertain  a  motion  to  dismiss  a  case  for 
want  of  jurisdiction,  preliminary  to  a  full  hearing  of  it:  for  if  it 
shall,  on  the  full  examination  of  it,  and  after  full  argument,  be  found 
that  the  court  has  no  jurisdiction,  the  court  will  act  accordingly. 
But  if  without  such  a  hearing  the  dismission  is  made,  the  party  may 
sustain  much  injury,  without  any  remedy  or  relief. 

The  case  of  Miller  v.  Nichols  fully  maintains  the  objection  made 
to  the  dismission  of  this  case.  The  court  there  decided,  that  it  is 
sufficient  to  give  it  jurisdiction,  if  it  appeared  that  an  act  of  congress 
was  applicable  to  the  case. 

Mr  Justice  Stobt  delivered  the  opinion  of  the  Court. 

This  is  a  writ  ci  error  to  the  superior  court  of  the  state  of  Dela- 
ware to  revise  the  judgment  of  the  court  of  errors  and  appeals  of  the 
said  state ;  the  record  of  which  judgment  had  been  remanded  to  the 
superior  court  of  the  same  statQ. 

A  motion  has  been  made  to  dismiss  the  suit  for  waui'of  jurisdic- 
tion ;  upon  the  ground  that  there  is  nothing  apparent  upon  the  record 
to  bring  the  case  within  the  revising  power  of  this  court  under  the 
twenty-fifth  section  of  the  judiciary  act  of  178^,  ch.  £0.  That  sec- 
tion  confers  appellate  jurisdiction  in  this  court  from  final  judgments 
and  decrees  in  any  suit  in  the  highest  court  of  law  or  equity  of  a 
state  in  which  a  decision  in  the  suit  could  be  had  in  three  classes  of 
cases :  first,  where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the  United  States,  and  the 
decision  is  against  their  validity:  secondly,  where  is  drawn  in  ques- 
tion the  validity  of  a  statute  of,  or  aii  authority  exercised  under  any 
state,  on  the  ground  of  their  being  repugnant  to  the  constitution, 
treaties  or  laws  of  the  United  States,  and  the  decision  is  in  favour  of 
such  their  validity:  thirdly,  where  is  drawn  in  question  the  construc- 
tion of  any  clause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or 
commission  held  under  the  United  States,  and  the  decision  is  against 
the  title,  right,  privilege  or  exemption  specially  set  up  or  claimed  by 
either  party,  under  such  clause  of  the  said  constitution,  treaty,  statute 
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or  commissioD.  The  sectioQ  then  goes  on  to  provide  that  no  other 
error  shall  be  assigned  or  regarded  as  a  ground  of  reveread  in  any 
such  case  as  aforesaid,  than  such  as  appears  upon  the  face  of  the 
record;  and. immediately  respects  the  beforementioned quealions  of 
-validity  or  construction  of  th^  said  constitution,  treatieSi'at&Uitei^ 
commissions  or  authorities  in  dispute. 

In  the  interpretation  of  this  section  of  the  act  of  1789,  it  has  been 
uniformly  held,  that  to  give  this  court  appeliate  jurisdiction  two 
things  should  haVe  occurred  and  be  apparent  in  the  record :  first, 
that  some  one  of  the  questions  stated  in  the  section  did  arise  in  the 
court  below;  and  secondly,  (hat  a  decision  was  actually  made 
thereon  by  the  same  court,  in  the  manner  required  by  the  sectioo. 
If  both  of  these  do  not  appear  on  the  record,  the  appellate  juriadiction 
fails.  It  is  not  sufficient  to  show  that  such  a  question  might  have 
occurred,  or  such  a  decision  might  have  been,  mide  in  the  oonrt 
below.  It  must  be  demonstrable  that  they  did  exisl^  and  were  made. 
The  principal,  perhaps  the  only  important  difficulty  which  has  ever 
been  felt  by  the  court ;  has  been  in  ascertaining  in. particular  cases 
whether  these  matters  (the  question  and  decision),  were  apparent  on 
the  record.  And  here  xhe  doctrine  of  the  court  has  been,  that  it  is 
not  indispensable  that  it  should  appear  on  the  record,  in  totidem 
verbis^  or  by  direct  and  positive  statement,  that  the  questioa  was 
made  and  the  decision  given  by  the  court  below  on  the  very  point; 
but  that  it  is  sufficient,  if  it  isolear,  from  the  facts  stated,  by  just  .and 
necessary  inference,  that  the  question  was  made,  and  that  the  court 
below  must,  in  order  to  have  arrived  at  the  judgment  proiKNinced  by 
it,  have  come  to  the  very  decision  of  that  question  as  indispensable' 
to  that  judgment. 

Although  this  has  been  the  course  of  the  decisions  in  this  court, 
as  to  the  extent  and  exercise  of  its  appellate  jurisdiction  over  the 
judgments  and  decrees  of  state  courts  ; .  yet  it  is  apparent  from  the 
arguments  on  the  present  occasion,  as  well  as  froLi  ihme  which 
have  been  addressed  to  us  on  several  other  late  occasions,  that  a 
different  impression  exists  at  the  bar;  and  that  it  has  been  supposed 
that  a  much  viider  latitude  of  interpretation  of  the  twenty-fifth  sec- 
tion of  the  judiciary  act  of  1789  has  been  adopted  by  the  court.  To 
correct,  at  least  as  far  as  in  us  lies^  this  mistaken  notion  ;  we  shall 
now  proceed  to  review  the  various  decisions  which  have  heietofon 
been  made  on  this  subject. 

The  earliest  case  is  Owings  v.  Norwood's  Lessee,  5  Cranch  S44. 
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In  that  case  it  clearly  appeared,  that  th^  construction  of  a  treaty  was 
before  the  state  court ;  and  that  it  was  decided  that  the  right  of  the 
party  was  not  protected  by  the  treaty.  This  court  affirmed  the 
decision  of  the  stale  court.  The  nest  case  was  Smith  v.  The  State 
of  Maryland,  6  Cranch.  Rep.  .281.  In  that  case  it.  was  contended 
that  the  court  had  no  jurisdiction,  because  the  cause  turned  exclu- 
sively upon  the  confiscation  laws  of  Maryland ;  and  that  no  question 
relative  to  the  construction  of  the  treaty  of  peace,  did  or  could  occuf. 
But  upon  the  fiicts  stated  on  the  record,  the  only  title  asserted  by 
.the  original-  plaintiffs,  was  founded  on  the  confiscation  acts  of  Mary- 
land ;  and  the  only  title  set  up  by  the  original  defendant  was  for  a 
British  alien,  protected  by  the  treaty  of  peace.  If  that  title  was  so 
protected,  then  the  plaintiffs  were  not  entitled  to  the  relief  sought 
by  the  bill ;  if  otherwise,  then  the  plaintiffi  were  entitled  to  a  decree. 
The  state  court  decided  that  the  plaintifls  were  so  entitled  ^  and  there- 
fore necessarily  decided  against  the  treaty  as  a  protection.  The 
jurisdiction  was  maintained  by  this  court  upon  this  posture  of  the 
facts;  and  the  decision  of  the  state  court  was  afterwards  affirmed*. 
But  the  court  said,  that  in  order  to  decide  upon  the  main  question, 
\i  was  indispensable  to  ascertain  what  the  nature  of  the  title  was,  to 
which  the  treaty  was  sought  to  be  applied. 

The  next  case  waa  Martin  v.  Hunter's  Lessee,  1  Wheatou's  Rep. 
S05,  355*  There  the  original  case  came  before  the  court  upon  an 
agreed  statement  of  facts,  upon  which  the  state  court  gave  judgment 
against  the  original  defendant.  That  judgment  was  upon  a  writ  of 
error  reversed  by  this  court;  and  when  the  cause  came  "afterwards 
before  this  court  upon  a  second-  writ  of  error,  the  objection  was  taken 
that  the  original  case  was  not  within  the  twenty-fifth  section  of  the 
judiciary  act.  Upon  this  occasion,  the  court,  after  stating  the  mate- 
rial facts  in  the  agreed^case,  said  :  **  it  is  apparent,  from  this  sum- 
mary explanation,  that  the  title  thus  set  up  by  the  plaintiff,  might  be 
open  to  other  objections;  but  the  title  of  the  defendant  in  ei;ror^ 
[against  which  the  state  court  had  decided]  was  perfect  and  com- 
plete, if  it  was  protected  by  the  treaty  of  1783.  If,  therefore,  this 
court  had  authority  to  examine  into  the  whole  record,  and  to  decide 
upon  the  legal  validity  of  the  title  of  the  defendant,  as  well  as  its 
application  to  the  treaty  of  peiu^e ;  it. would  be  a  case  within  the 
express  purview  of  the  twenty-fifth  section  of  the  act:  for  there  was 
nothing  in  the  record  upon  which  the  court  below  could  have  de- 
cided but  upon  the  title,  as  connected  with  the  treaty.  And  if  tlie 
VOL.  X. — 2  z 
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title  was  otherwise  gocM],  its  Bu£Sciency  must  have  depended  altoge- 
ther upon  itfirprotection  under  the  treaty.  Under  such  circumstances 
it  was  strictly  a  suit,  where  was  drawn  in  question  the  constructicn 
of  a  treaty,  and  the  decision  was  against  4he  title  specially  set  up  or 
claimed  by  the  defendants.  It  would  then  fall  within  the  very  terms 
of  the  act." 

The  next  case  was  Inglee  v.  Coolidge,  2  Wheat.  S68,  4  Good. 
Rep.  155,  where  a  motion  was  made  to  dismiss  the  writ  of  error 
upon  the  ground,  that  there  was  nothing  apparent  upon  the  record, 
which  brought  the  case  within  the  appellate  jurisdiction  of  this 
court,  under  the  twenty-fifth  section  of  the  act  of  1789.  The  court 
were  of  this  opinion,  and  accordingly  dismissed  the  writ  of  enor. 

The  next  case  was  Miller  v.  Nicholls,  4  Wheat.  311,  315, 4  Cond. 
Rep.  465.  Mr  Chief  Justice  Marshall,  in  delivering  the  opinion,  of 
the  court,  said  :  *Mt  does  not  appear  from  the  record,  that  either  the 
constitutionality  of  the  law  of  Pennsylvania,  or  any  act  of  congress 
was  drawn  in  question.  It  would  not  be  required  that  the  record 
should,  in  terms,  state  a  misconstruction  of  an  act  of  congress,  or  that 
an  act  of  congress  was  drawn  in  question.  It  would  have  been  suf- 
ficient to  give  this  court  jurisdiction  of  the  cause,  that  the  recoid 
should  show  that  an  act  of  congress  was  applicable  to  the  case. 
This  is  not  shown  by  the  record. **  The  language  used  in  this  last 
sentence,  has  been  often  cited  :  as  if  it  imported,  that  if  an  act  of 
congress  was  shown  to  be  applicable  to  the  case,  although  it  was 
not  in  fact  applied  by  the  decision  of  the  state  court,  it  would  sus- 
tain the  appellate  jurisdiction  of  this  court.  That  was  certainly  not 
the  understanding  of  the  chief  justice,  or  of  the  court.  The  case  of 
Miller  v.  Nicholls  was  decided  in  the  state  court,  upon  an  agreed 
statement  of  facts ;  by  which  it  appeared  that  Nicholls  was  a  debtor 
both  to  the  United  States  and  to  the  state  of  Pennsylvania ;  and  the 
question  raised  was,  whether  the  United  States,  or  the  state  of  Penn- 
sylvania, was  entitled  to  certain  money  of  Nicholls,  then  in  court,  as 
the  creditor  of  Nicholls.  The  United  States  claimed  it  in  virtue  of 
the  priority  given  by  the  act  of  the  Sd  of  March  1797,  ch.  74.  Bat 
it  did  not  appear  in  the  statement  of  facts,  that  Nicholls  was  then  in 
a  state  of  insolvency  :  and  if  he  was  not,  then  the  priority  of  the 
United  States  did  not  attach  ;  or  in  other  words,  the  act  of  congress 
was  not  applicable  to  it.  It  is  to  this  state  of  the  facts  that  the  lan- 
guage of  the  chief  justice  was  addressed.  He  added,  **  had  the  fact 
of  iusoIveTicy  appeared  nnon  the  record;  that  would  have  enabled 
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this  CQart  to  revise  tt\e  judgment  of  the  supreme  court  of  Pennsyl- 
vania.**  And  why  ?  it  may  be  asked.  Because  upon  the  state- 
meDt  of  fiictSy  the  state  court  must,  under  these  circumstances,  have 
misconstrued  the  act  of  congress  or  disregarded  it:  for  otherwise 
they  would  not  have  given  the  judgment  which  was  sought  to  be 
revised. 

That  this  is  the  true  explanation  of  this  case,  does  not  admit  of 
controversy.  In  the  very  next  case,  Williams  v.  Norris,  12  Wheat. 
117, 124, 6  Cond.  Rep.  462 ;  where  this  very  expression,  in  Miller  v. 
Nicholls,  was  relied  on  in  argument  to  establish  the  position,  that  it 
is  sufficient  to  give  the  court  jurisdiction,  that  the  record  should 
show  that  an  act  of  congress  was  applicable  to  the  case ;  the  chief 
justice  gave  the  very  explanation  of  it  which  is  now  insisted  on ; 
and  added,  "  had  the  record  shown  that  this  was  a  case  of  insoU 
vency,  so  that  an  act  of  congress  applied  to  it,  that  act  must  have 
been  misconstrued  or  its  obligation  denied,  when  the  court  decreed 
the  money  to  Pennsylvania:  and  tha  court  were  of  opinion  that  the 
act  could  not  be  evaded  by  the  omission  to  refer  to  it  in  the  judg- 
Dienty  or  to  spread  it  on  the  record."  In  the  case  of  Williams  v. 
Norris,  this  court  dismissed  the  writ  of  error,  because  It  was  not 
stated  oh  the  record  that  the  constitutionality  of  the  act  of  Ten- 
nessee, set  up  in  that  case,  was  drawn  in  question.  In  Fisher  v. 
Cockerill,  5  Peters's  Rep.  258,  the  cas6  of  Miller  v.  Nicholls  was 
again  cited,  and  commented  on  by  the  chief  justice,  and  the  same 
exptanation  of  the  decision  was  recognized  and  enforced :  and,  be- 
cause the  facts  did  not  appear  on  the  record,  which  would  bring  the 
case  within  the  terms  of  the  twenty.fifth  section  of  the  act  of  1789, 
the  writ  of  error,  in  Fisher  v.  Cockerill,  was  also  dismissed. 

But,  to  proceed  with  the  other  cases  in  their  chronological  ordei[ : 
the  next  case  was  Hickie  v.  Starke,  1  Peters's  Rep.  98.  There  a 
motion  was  made  to  dismiss  the  writ  of  error  for  the  want  of  juris- 
diction. Mr  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court  dismissing  the  writ  of  error,  said :  **  in  the  construction  of  that 
section,  [the  twenty-fifth]  the  court  has  never  required  that  the 
treaty  or  act  of  congress,  under  which  the  party  claims,  who  brings 
the  final  judgment  of  a  state  court  into  review  before  this  court ; 
should  have  been  pleaded  specially  or  spread  on  the  record.  But  it 
has  always  been  deemed  essential  to  the  exercise  of  jurisdiction  in 
such  a  case,  that  the  record  should  show  a  complete  title  under  the 
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treaty  or  act  of  congress,  and  that  the  judgment  of  the  coart  is  in 
violation  of  that  treaty.** 

The  next  case  was  Wilson  v.  The  Black  Bird  Creek  Marsh  Com- 
pany, 2  Peters's  Rep.  245,  250.  In  that  case,  the  chief  justice,  in 
delivering  the  opinion  of  the  court  sustaining  the  jurisdiction,  said : 
**  we  think  it  itppossible  to  doubt  that  the  constitutionality  of  the  act 
[of  Delaware]  was  the  question  and  the  only  question^  which  could 
have  been  discussed  in  the  state  courL  That  question  must  have 
been  discussed  and  decided.  This  court  has  repeatedly  decided  in 
favour  of  its  jurisdiction  in  such  a  case.  Martin  v.  Hunter's  Lessee, 
Miller  v.  Nicholls,  and  Williams  v.  Norris,  are  expressly  in  point 
They  establish^  as  far  as  precedents  can  establish  any  thing,  that  it 
is  not  necessary  to  stale  in  terms  on  the  record,  that  Uie  constitutioo 
or  a  law  of  the  United  States  was  drawn  in  question.  It  is  suiBcieot 
to  bring  the  case  within  the  provisions  of  t..3  twenty*fifth  Ejection  of 
the  judicial  act,  if  the  record  shows,  that  the  constitution  or  a  law 
or  a  treaty  of  the  United  States,  must  have  been  misconstrued,  or 
the  decision  could  not  have  been  made ;  or,  as  in  this  case,  that  the 
constitutionality  of  a  state  law  was  questioned,  and  the  decisioo  was 
in  favour  of  the  party  claiming  under  such  law.** 

The  next  case  was  Satterlee  v.  Mathewson,  2  Peters's  Rep.  380^ 
410 :  where  Mr  Justice  Washington,  in  aelivering  the  opinion  of  the 
court  sustaining  the  jurLiiction,  after  citing  prior  ca8e%  said  :  ''if  it 
sufficiently  appear  from  the  record  itself,  that  the  repugnancy  of  a 
statute  of  a  siat^  to  the  constitution  of  (he  United  States  was  drawn 
into  question,  or  that  that  question  was  applicable*  to  the  case ;  this 
court  has  jurisdiction  of  the  cause  under  the  section  of  the  act  re- 
ferred to,  although  the  record  should  not  in  terms  state  a  miscon- 
struction of  the  constitution  of  the  United  Slates,  or  that  the  repug- 
nancy of  the  statu  ie  of  the  state  to  any  part  of  that  constitution  was 
drawn  into  question.**  But  he  immediately  adds,  as  explanatory  of 
his  remarks,  and  to  correct  their  generality :  **  now,  it  is  manifest 
from  this  record,  not  only  that  the  constitutionality  of  the  statute  rf 
the  8ih  of  April  1826  was  drawn  into  question,  and  was  applicable 
to  the  case  ;  but  that  it  was  so  applied  by  the  judge,  and  fonped  the 
basis  of  his  opinion  to  the  jury,  that  they  should  find  in  favour  of  the 
plaintiff,  if  in  other  respects  she  was  entitled  to  a  verdict  It  is 
equally  manifest  that  the  right  of  the  plaintiff  to  recover  in  that  ac- 
tion depended  on  iliat  statute*: 

The  next  case  was  Han  is  v.  DeiinIe,9PeteC8'8  Rep.  292,  SOS; 
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where  the  court,  in  answer  to  the  objection  of  a  want  of  juriediction, 
because  it  did  not  appear  upon  the  record  that  any  question  within 
the  twenty.fifth  section  arose  in  the  state  court  upon  the  special 
verdict,  said :  **  it  has  been  often  decided  in  this  court  that  it  is  not 
necessary  that  it  should  appear,  in  terms,  upon  the  record  that  any 
such  question  was  made.  It  is  sufficient,  if,  from  the  facts  stated, 
such  a  question  must  have  arisen,  and  the  judgment  of  the  state 
court  would  not  have  been  what  it  is  if  there  had  not  been  a  mis- 
construction  of  some  act  of  congress,  or  a  decision  against  the 
validity  of  the  right,  title,  privilege,  or  exemption  set  up  under  it.'* 

The  next  case  was  Craig  v.  The  State  of  Missouri,  4  Peters's 
Rep.  410 ;  in  which  Mr  Chief  Justice  Marshall,  in  affirming  the 
jurisdiction  of  the  court,  ^aid  :  **  to  give  jurisdiction  to  this  court  it 
must  appear  in  the  record :  I.  That  the  validity  of  a  statute  of  the 
state  of  Missouri  was  drawn  in  question,  on  the  ground  of  its  being 
repugnant  to  the  constitution  of  the  United  States.  2.  That  the 
decision  was  in  favour  of  its  validity."  And  again :  *'  there  has 
been  a  perfect  uniformity  in  the  construction  given  by  this  court  to 
the  twenty-fifth  section  of  the  judicial  act.  That  construction  is, 
that  it  is  not  necessary  to  state,  in  terms,  in  the  record,  that  the  con- 
stitQtion  or  a  treaty  or  law  of  the  United  States  has  been  drawn  in 
question,  or  the  validity  of  a  state  law  on  the  ground  of  its  repug- 
nance to  the  constitution.  It  is  sufficient  if  the  record  shows  that 
the  constitution,  or  a  treaty  or  law  of  the  United  States  might  have 
been  construed,  or  that  the  constitutionality  of  a  state  law  must 
have 'been  questioned  ;  and  the  decision  has  been  in  favour  of  the 
patty  claiming  under  such  law." 

In  Fisher  v.  Cockerill,  5  Peters's  Rep.  ^55  ;  the  cases  of  Harris  v. 
Dennie,  and  Craig  v.  The  State  of  Missouri,  were  reviewed,  and  the 
doctrine  stated  therein  confirmed ;  and  Mr  Chief  Justice  Marshall, 
after  that  review,  added  :  *^  we  say,  with  confidence,  that  this  court 
has  never  taken  jurisdiction  unless  the  case,  as  stated  in  the  record, 
was  brought  within  the  provisions  of  the  twenty-fifth  section  of  the 
judicial  act." 

In  Davis  v.  Packaid,  6  Peters's  Rep.  41, 48 ;  Mr  Justice  Thomp- 
son said  :  '*it  has  also  been  settled,  that  in  order  to  give  jurisdiction 
to  this  court  under  the  twenty-fifth  section  of  the  judiciary  act,  it 
is  not  necessary  that  the  record  should  state,  in  terms,  that  an  act  of 
congress  was  in  point  of  fact  drawn  in  question.  It  is  sufficient  if  it 
Appear  irom  the  record  that  an  act  of  (iongress  was  applicable  to  the 
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case,  and  was  misconstrued  ;  or  the  decisioa  in  the  state  court  was 
against  the  privilege  or  exemption  specially  set  op  under  such  sta- 
tute.'* 

In  the  Mayor  of  the  City  of  New  Orleans  t.  De  Armas^  9  Peters's 
Rep.  234 ;  where  the  suit  was  dismissed  for  want  of  jurisdiction :  the 
chief  justice,  in  delivering' the  opinion  of  the  court,  said:  '^wecan 
inquire  only,  whether  the  record  shows  that  the  constitution,  or  a 
treaty  or  a  law  of  the  United  States  has  been  violated  by  the  deci- 
sion  of  the  state  courL  To  sustain  the  jurisdiction  of  the  court  in 
the  case  now  under  consideration,  it  must  be  shown  that  the  title 
set  up  by  the  city  of  New  Orleans  is  protected  by  the  treaty  ceding 
Louisiana  to  the  United  States,  or  by  some  act  of  congress  applicable 
to  that  title.** 

These  are  all  the  cases,  it  is  believed,  in  which  the  construction 
of  the  twenty-fifth  section  of  the  judiciary  act  has  been  made  matter 
of  controversy ;  and  they  extend  over  a  period  of  more  than  twenty- 
five  years.  They  exhibit  an  uniformity  of  interpretation  of  that  sec- 
tion, which  has  never  been  broken  in  upon.  They  establish,  so  ht 
as  a  course  of  decision  can  establish,  the  propositions  already  stated 
in  the  early  part  of  this  opinion.  The  period  seems  now  to  have 
arrived  iu  which  the  court  should,  upon  a  full  review  of  all  the 
cases;  with  a  view  to  close,  if  possible,  all  future  controversy  on  the 
point ;  reaffirm  the  interpretation  which  they  have  constantly  main- 
tained. It  is,  that  to  bring  a  case  within  the  twenty-fifth  section  of 
the  judiciary  act,  it  must  appear  upon  the  face  of  the  record :  1st.  That 
some  one  of  the  questions  stated  in  that  section  did  arise  in  the  slate 
court.  2d.  That  the  question  was  decided  by  the  state  court,  as  re- 
quired in  the  same  section.  8d.  That  it  is  not  necessary  that  the 
question  should  appear  on  the  record  to  have  been  raised,  and  the 
decision  made  in  direct  and  positive  terms,  ipsissimis  verbis;  but  that 
it  is  sufficient  if  it  appears  by  clear  and  necessary  intendment  that 
the  question  must  have  been  raised,  and  must  have  been  decided  in 
order  to  have  induced  the  judgment.  4th.  That  it  is  not  sufficient 
to  show  that  a  question  might  have  arisen  or  been  applicable  to  the 
case ;  unless  it  is  farther  shown,  on  the  record,  that  it  did  arise,  and 
wiCfe  applied  by  the  state  court  to  the  case. 

If  with  these  principles  in  view  we  examine  the  record  before  ns, 
it  is  very  clear  that  this  court  has  no  appellate  jurisfictioo.  No 
question  appears  to  be  raised,  or  decision  made  by  the  state  court 
within  the  purview  of  the  twenty-fifth  section.    The  stat^nent  of 
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facts  upon  which  the  judgment  against  the  garnishee  (the  plain- 
tifTin  error)  was  given,  presents  no  question  as  to  the  constitution- 
ality of  the  laws  of  Delaware  relative  to  garnishees ;  and  no  right 
set  up  by  the  Chesapeake  and  Delaware  Canal  Company,  under 
their  charters,  which  has  been  infringed,  in  violation  of  the  consti- 
tution of  the  United  States.  So  far  as  we  can  perceive  from  the 
record,  the  judgment  had  no  reference  to  any  constitutional  queelion 
whatsoever;  but  proceeded  upon  general  principles  of  law,  applicable 
to  cases  of  garnishment.  If,  indeed,  we  were  compelled  to  draw 
any  conclusion,  it  would  be  that  the  judgment  proceeded  upon  the 
ground  stated  at  the  bar,  that  the  payment  of  the  tolls  for  which  the 
plaintiff  was  held  liable  as  garnishee,  was  a  meditated  fraud  upon 
the  garnishee  laws  of  Delaware,  and  a  violation  of  the  charters  and 
by-laws  of  the  company.  But  it  is  rnnecessary  for  us  to  dmw  any 
such  conclusion ;  since  there  is  a  total  absence  from  the  record  of  any 
question  and  decision  which  would  give  this  court  jurisdiction.  * 

The  judgment  of  the  court  is^  that  the  suit  must  be  dismissed  for 
want  of  jurisdiction. 
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showed,  that  at  the  March  and  November  terms  in  18S4,  the  pro- 
ceedings for  the  trial  df  the  right  of  property  were  continued.     The 
record  was  certified  on  the  4th  of  December  1834. 

Upon  this  evidence  the  court  instructed  the  jury,  that  if  they  be- 
lieved that  previously  to  the  levy  of  the  marshal,  the  slaves  had  been 
levied  on  by  the  sheriff  of  Montgomery  county,  and  that  they  had 
been  defivered  to  Lucas,  on  his  making^ath  and  giving  bond,  as  re- 
quired by  the  statute  ;  and  if  they  believed  that  the  proceedings  on 
said  claim  were  still  pending  and  undetermined  in  the  circuit  court  : 
that  the  property  was,  in  the  opinion  of  the  court,  considered  as  io 
the  custody  of  the  law,  and  consequently  not  subject  to  be  levied  oo 
by  the  marshal. 

And  the  counsel  for  the  defendant  objected  to  the  records  from  the 
circuit  court  of  Montgomery,  as  showing  the  pendency  of  the  suit  in 
that  court,  respecting  the  right  of  property  ;  as  a  term  of  the  court 
had  intervened,  between  the  certification  of  the  record  and  the  time 
af  using  it  in  evidence.  But  the  court  overruled  the  objection,  say- 
ing, the  pendency  of  the  suit  was  a  matter  of  fact  for  the  jury  to  de- 
termine ;  and  that  tliey  might  infer  from  the  proof  before  them,  that 
the  suit  was  still  pending  ;  which  presumption  might  be  rebutted  by 
the  plaintiff  in  the  execution,  &c. 

The  statute  of  Alabama,  under  which  this  proceeding  took  place, 
was  passed  on  the  24lh  of  December  1812  ;  and  provides,  (hat  wbefe 
any  sheriff  shall  levy  execution  on  property,  claimed  by  any  persoQ 
not  a  party  to  such  execution,  such  person  may  make  oath  to  such 
property  ;  on  which  the  sale  shall  be  postponed  by  the  sheriff,  uniQ 
the  next  term  of  the  court:  and  the  court  is  required  to  make  up  an 
issue  to  try  the  right  of  properly,  &c.,  and  the  claimant  is  required 
to  give  bond,  conditioned  to  pay  the  plaintiff  all  damages  which  the 
jury,  on  the  trial  of  the  right  of  properly,  may  assess  against  him,  &c. : 
and  it  is  made  the  duty  of  the  sheriff  to  return  the  property  levied 
upon  to  the  person  out  of  whose  possession  it  was  taken,  upon  such 
person  entering  into  bond,  with  security,  to  the  plaintiff  in  execution, 
in  double  the  amoiint  of  the  debt  and  costs,  conditioned  for  the  de- 
livery of  the  property  to  the  sheriff,  whenever  the  claim  of  the  pro- 
perty so  taken  shall  be  determined  by  the  court :  and  on  failure  to 
deliver  the  property,  the  bond,  on  being  returned  into  the  clerk*! 
ofiice,  is  to  have  the  effect  of  a  judgment. 

The  principal  question  in  this  case  is,  whether  the  slaves  referred 
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to  were  liable  to  be  taken  in  execution,  by  the  marshal,  under  the 
circunfistances  of  the  case. 

Had  the  property  remained  in  the  possession  of  the  sheriff,  under 
the  first  levy,  it  is  clear  the  marshal  could  not  have  taken  it  in  exe- 
cution; for  ihe  property  could  not  be  subject  to  two  jurisdictions  at 
the  same  time.  Tl)e  first  levy,  whether  it  were  made  linder  the  fede- 
ral or  slate  authority,  withdraws  the  property  from  the  reach  of  the 
process  of  the  other. 

Under  the  state  jurisdiction,  a  sheriiThaving  execution  in  his  hands, 
may  levy  on  the  same  goods  ;  and  where  there  is  no  priority  on  ihe 
the  sale  of  the  goods,  the  proceeds  should  be  applied  in  proportion  to 
the  sums  named  in  the  executions.  And  where  a  sheriff  has  made 
a  levy,  and  afterwards  receives  executions  against  the  same  defend- 
ant, he  may  appropriate  any  surplus  that  shall  remain,  after  saiisfy- 
ing  the  first  levy,  by  the  order  of  the  court 

But  the  same  rule  does  not  govern  where  the- executions,  as  in  the 
present  case,  issue  from  different  jurisdictions.  The  marshal  may 
apply  moneys,  collected  under  several  executions,  the  same  as  the 
sheriff.  But  this  cannot  be  done  as  between  the  marshal  and  the 
sheriff. 

A  most  injurious  conflict  of  jurisdiction  would  be  likely,  often,  to 
arise  between  the  federal  and  the  state  courts;  if  the  final  process  of 
the  one  could  be  levied  on  property  which  had  beefi  taken  by  the 
process  of  the  other. 

The  marshal  or  the  sheriff,  as  the  case  may  be,  by  a  levy,  acquires 
a  special  property  in  the  goods,  and  may  maintain  an  action  for 
them.  But  if  the  same  goods  may  be  taken  in  execution,  at  the 
same  time  by  the  marshal  and  the  sheriff,  does  this  special  property 
vest  in  the  one,  or  the  other,  or  both  of  them  1 

No  such  case  can  exist :  property  once  levied  on,  remains  in  the 
custody  of  the  law,  and  it  is  not  liable  to  be  taken  by  another  exe- 
cution, in  the  hands  of  a  different  officer ;  and  especially  by  an  officer 
acting  under  a  different  jurisdiction. 

But  it  is  insisted  in  this  rase,  that  the  bond  is  substituted  for  the 
property ;  and  consequently  that  the  property  is  released  from  the 
levy. 

The  law  provides  that  the  property  shall  be  delivered  into  the 
possession  of  the  claimant,  on  his  giving  bond  and  security  in  double 
the  amount  of  the  debt  and  costs,  that  he  will  return  it  to  the  sheriff, 
if  it  shall  be  found  subject  to  the  execution. 
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Is  there  no  lien  on  property  thus  situated,  either  under  the  i 
tion  or  the  bond  1 

That  this  bond  is  not  in  the  nature  of  a  bond  given  to  prosecute  a 
writ  of  error,  or  on  an  appeal,  is  clear.  The  condition  is,  that  the  pio- 
perty  shall  be  returned  to  the  sherifl^  if  the  right  shall  be  adjudged 
against  the  claimant.  Now  it  would  seem  that  this  bond  cannoC  be 
considered  as  a  substitute  for  the  property,  as  the  condition  requires 
its  return  to  the  sheriff.  The  object  of  the  legislature  in  requiring 
this  bond,  was  to  insure  the  safe  keeping  and  faithful  return  of  the 
property,  to  the  sheriff,  should  its  return  be  required.  If»  then,  the 
property  is  required  by  the  statute  and  the  condition  of  the  bond  to 
be  delivered  to  the  sheriff  on  the  contingency  stated,  can  it  be  liaUe 
to  be  taken  and  sold  on  execution. 

If  the  property  be  liable  to  execution,  a  levy  must  always  produce 
a  forfeiture  of  the  condition  of  the  bond.  For  a  levy  takes  the  pro- 
perty out  of  the  possession  of  the  claimant,  and  renders  the  perform- 
ance of  his  bond  impossible,  Can  a  result  do  repugnant  to  equity 
and  propriety  as  this,  be  sanctioned  3  Is  the  law  so.  inconsistent  aa 
to  authorize  the  means  by  which  the  discharge  of  a  legal  obligation 
is  defeated,  and  at  the  same  time  exact  a  penalty  for  the  failure. 
This  would  indeed  be  a  reproach  to  the  law  and  to  justice.  The 
maxim  of  the  law  is,  that  it  injures  no  man,  and  can  never  produce 
injustice. 

On  the  giving  of  the  bond,  the  property  is  placed  in  the  possession 
of  th^  claimant.  His  custody  is  substituted  for  the  custody  of  the 
sheriff.  The  property  is  not  withdrawn  from  the  custody  of  the  law. 
In  the  hands  of  the  claimant,  under  the  bond  for  its  delivery  to  the 
sheriff;  the  property  is  as  free  from  the  reach  of  other  processes^  as  it 
would  have  been  in  the  hands  of  the  sheriff. 

In  Holt  643,  and  I  Show.  174,  it  was  resolved  by  Holt,  chief 
justice,  that  goods  being  once  seized  and  in  custody  of  the  law,  they 
could  not  be  seized  again  by  the  same  or  any  other  sheriff;  nor  can 
the  sheriff  take  goods  which  have  been  distrained,  pawned  or  gaged 
for  debt ;  4  Bac.  Ab.  389 ;  nor  goods  before  seized  on  execution, 
unless  the  first  execution  was  fraudulent,  or  the  goods  were  not 
legally  seized  under  it. 

In  Woodfall's  Tenant's  Law,  389,  it  is  said:  By  the  seizure  under 
the  execution,  the  goods  were  in  the  custody  of  the  law,  and  weie 
not,  therefore,  distrainabie ;  for  it  is  repugnant,  ex  vi  termini,  that  it 
should  be  lawful  to  take  the  goods  out  of  the  custody  of  the  law : 
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and  that  cannot  be  a. pledge  which  cannot  be  reduced  into  actual 
poeseeeion. 

Jn  3  Mun.  417,  the  court  decided  that  the  lien,  by  virtue  of  a  writ 
of  fieri  facias,  upon  the  property  of  the  debtor,  is  not  released  by  hia 
giving  a  forthcoming  bond,  but  continues  until  such  bond  is  forfeited. 
In  that  case,  the  defendant's  property  having  been  levied  on  by 
an  execution  in  the  hands  of  the  sheriff,  was  suffered  to  remain  in. 
his  possession,  on  his  giving  a  forthcoming  bond  for  the  delivery  of 
the  goods  on  the  day  of  sale :  but  before  the  day  of  sale  the  defendant 
delivered  the  goods  in  satisfaction  of  another  execution,  and  the  ques- 
tion was  made  whether  the  forthcoming  bond  released  the  lien  of  the 
first  execution. 

In  his  opinion.  Judge  Roane  draws,  the  following  distinctions 
betweeh  a  forthcoming  bond,  and  what  is  called  a  repleyy  bond, 
under  the  statute  of  Virginia,  i.  A  replevy  bond  under  the  act 
operated  a  release  of  the  property.  2.  Because  the  surety  therein  is 
to  be  approved  by  the  creditor :  a  circumstance  very  material  in  a 
bond  considered  as  a  substitute  for  an  execution,  and  wanting  as  to 
the  sureties  upon  forthcoming  bonds.  3.  Because  a  replevy  bond 
obtained  the  force  of  a  judgment  by  the  mere  giving  thereof;  though 
its  execution  was  suspended  till  the  expiration  of  the  three  months, 
and  did  not  owe  its  obligation,  as  a  judgment,  to  the  breach  of  the 
condition  thereof,  as  is  the  case  of  forthcoming  bonds. . 

The  bond  given  by  the  claimant  Lucas,  bears  a  strong  analogy  to 
a  forthcoming  bond.  By  the  latter,  the  goods  were  to  be  delivered 
to  the  sbcriir  on  the  day  of  sale :  by  the  former,  the  goods  were  to 
be  delivered  to  the  sheriff,  so  soon  os  the  right  shall  be  determined 
against  the  claimant.  In  neither  bond  is  the  plaintiff  in  the  execu- 
tion consulted,  as  is  done  in  a  replevy  bond,  as  to  the  sufficiency  of 
the  surety :  nor  do  cither  of  these  bonds,  like  the  replevy  bond,  ope- 
rate  as  a  judgment,  until  a  breach  of  the  condition.  In  fact,  the 
bond  under  the  Alabama  statute  is  substantially  a  forthcoming  bond. 
In  a  late  case,  the  supreme  court  of  Alabama  decided  the  same 
question  which  is  made  on  this  bond ;  on  a  bond  given  for  the  delivery 
of  property  under  the  attachment  laws  of  that  state.  They  decided . 
that  the  giving  of  the  bond  did  not  release  the  goods  from  the  lien 
of  the  attachment.  A  contrary  decision  had  been  given  by  the  Court 
in  a  case  similar ;  but  on  further  examination  and  more  mature  re- 
flection,  two  of  the  three  judges  made  the  above  decision.  This 
adjudication  being  made  on  the  construction  of  a  statutory  proceed- 
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ing,  and  by  the  supreme  court  of  the  state,  forms  a  rule  for  the  deci- 
sion of  this  court. 

We  think,  that  part  of  ihe  charge  to  the  jury  by  the  district  court 
which* respected  ih^  pendency  of  (he  suit  in  the  state  court,  and 
which  was  excepted  to,  was  sobslantially  correct:  and  we  are  of 
opinion,  that  on  principle  and  authority,  and  also  under  the  construc- 
tion given  to  the  statute  by  the  supreme  court  of  the  state ;  the  judg- 
ment of  the  district  court  must  be  affirmed. 


This  cause  came  en  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  Stales  for  the  southern  district  of 
Alabama,  and  was  argued  by  counsel;  on  consideration  whereof,  it 
is  adjudged  and  ordered  by  this  court,  that  the  judgment  of  the  said 
district  court  ia  this  cause  be,  and  the  same  is  hereby  offiimed,  with 
costs. 
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DAYfD  B.  Macomb,  Henrt  W.  Brackenridgb  and  William  B. 
NuTTALL  y.  Marcus  A.  Armstead,  administrator  of  John  G. 
Ar»istead. 

The  plaintiff  in  error  had  lod^d  with  the  clerk  of  the  court  a  tranicript  of  the  record 
of  the  cause;  but  had  failed  to  have  the  tri^nscript  filed,  or  the  cause  docketed,  in 
pursuance  of  the  rules  of  the  court.  The  court  refused  to  docket  or  dismiss  the 
case,  on  the  motion  of  the  counsel  of  the  defendant  in  error :  who  asked  the  court 
to  dispense  with  the  certificate  required  by  the  sixteenth  xule  of  the  court,  and  to 
substitute  the  transcript  lodged  with  the  clerk  of  the  court  by  the  plaintiff  in  error, 
as  and  for  the  said  certificate. 

By.  the  Couit.  The  defendant  in  error,  to  entitle  himself  to  the  benefit  of  the  rale, 
must  produce  the  certificate  of  the  rule,  as  required  by  the-  rule. 

IN  error  to  the  court  of  appeals  for  the  territory  of  Florida. 

Mr  Mason,  counsel  for  (he  defendant  in  error,  having  stated  to  the 
court  that  the  plaintiflTd  in  error,  in  this  cause,  had  lodged  with  the 
cletk  of  this  court  a  transcript  of  the  record  in  the  cause,  but  had 
failed  to  have  said  transcript  filed,  or  the  cause  docketed,  in  pur« 
suance  of  the  rules  of  this  court;  moved  the  court  to  docket  and 
dismiss  this  \t'rii  of  error,  under  the  nineteenth  rule  of  this  court  for 
February  term  1806,  and  to  dispense  with  the  certificate  required 
by  said  rule,  but  to  substitute  the  transcript  for  and  as  a  certificate^ 
On  consideration,  the  court  was  of  opinion,  that  the  defendant  io 
error,  to  entitle  himself  to  the  benefit  of  the  rule,  must  produce  the 
certificate  of  the  clerk,  as  required  by  the  rule.  Whereupon  it 
was  ordered  by  the  court,  that  the  said  motion  be,  and  the  same 
was  overruled. 
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Samuel  Packer  and  others  v.  Henrt  Nixoif,  ADMiifiSTRATOE 
OF  Matthias  Abpden  deceased. 

Qucfitions  respecting  the  practice  of  tbe  circuit  court  in  equity  canaei,  which  depend 
upon  the  exercise  of  the  sound  discretion  of  tlie  court,  in  the  application  of  the 
rules  which  regulate  the  course  of  equity  proceedings,  to  the  circumstances  of 
such  particular  case ;  are  not  questions  which  can  be  certified  on  a  division  of  opin- 
ion of  the  judges  of  the  circuit  court,  under  the  act  of  1802,  chap.  32. 

ON  a  certificate  of  division  of  opinion  from  the  circait  court  of  the 
United  States,  for  the  eastern  district  of  Pennsylvania. 

At  January  term,  1835,  this  case  was  before  the  court,  (9  Peleri 
483)  on  an  appeal ;  and  the  decree  of  the  circuit  court  was  reversed, 
without  a  decision  on  the  merits,  for  the  purpose  of  amending  the 
proceedings  by  entering  an  allegation  of  the  domicil  of  the  testa- 
tor, the  construction  of  whose  will  was  the  subject  of  controversy; 
and  introdiicing  proof  in  relation  thereto ;  and  also  to  allow  the  in- 
troduction of  other  parties  claiming  the  estate  of  the  testator. 

After  the  coming  in  of  the  mandate  of  (his  court,  certain  other 
proceedings  took  place  in  the  circuit  court;  an  amended  bill  was 
filed  by  the  original  complainant,  containing  the  allegation  of  domin 
cil,  which  was  considered  necessary  by  the  supreme  court;  and  nu- 
merous petitions,  to  be 'allowed  to  become  parties,  were  presented  by 
other  persons. 

Among  these,  Janet  Jones,  and  Mary  Poole,  filed  their  bill,  claiming 
the  whole  estate  of  the  testator;  as  heirs  at  law  and  next  of  kin  of 
John  Aspd'en  of  London ;  whoui  they  aver  to  have  been  heir  at  law 
of  the  testator,  and  as  such  entitled  to  his  Whole  estate,  real  and 
personal,  ilinder  his  will. 

John  A.  Brown  also  filed  a  bill,  claiming  the  whole  personal 
estate  of  the  testator,  as  the  administrator  of  John  Aspden  of  Lon- 
don. 

He  took  out  letters  of  administration  in  Pennsylvania,  upon  the 
estate  of  John  Aspden,  as  the  attorney  of  the  children  of  John  Asp- 
den of  London. 

Henry  Nixon,  the  defendant,  filed  an  answer  to  all  these  bills;  and 
subsequently,  under  leave  to  amend  hi^  answer  and  plead,  filed  an 
amended  answer,  with  certain  ideas  thereunto  annexed. 
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In  these  pleas  hcf  averred  certain  proceedings  to  have  takbii  place 
in  the  court  of  chancery  and  court  of  exchequer  in  England ;  in  which 
he  alleged,  inter  alia,  that  Janet  Jones  and  Mary  Poole  insliluted 
those  suits,  for  the  same  subject  matter ;  and  that  John  A.  Brown's 
bill  was  in  the  same  right,  and  also  for  the  same  matter. 

No  affidavit  was  made  to  these  pleas  by  the  executor,  as  they  were 
filed  at  the  instance  of  the  counsel  of  one  of  the  parties ;  in  the  execu- 
tion of  a  purpose  to  allow  all  matters  which  were  claimed  as  import- 
ant to  the  full  consideration  and  proceedings  in  the  case,  to  be 
brought  forward  and  exhibited  for  the  consideration  of  the  court. 

On  the  14th -of  November  18S5,  the  counsel  for  Mrs  Poole  and 
Mrs  Jones,  and  the  counsel  for  John  A.  Brown,  administrator  of  John 
Aspden  of  London;  moved  for  a  rule  to  show  cause  why  the  pleas  in 
bar  should  not  be  stricken  off,  as  co'ntainingaverments  of  matter  in 
pais  not  verified  by  affidavit. 

On  the  same  day  the  counsel  for  John  Aspden  of  Lancashire,  moved 
for  a  rule  on  Mrs  Poole  and  Mrs  Jones,  and  on  John  A.  Brown,  ad- 
ministrator of  John  Aspden  of  London,  to  show  cause  why  they 
should  not  be  required  to-  elect  on  which  bill  or  petition  they  will 
proceed ;  and  to  abide  by  the  one  elected  and  abandon  the  other.. 

On  the  6th  of  January  1836,  on  the  hearing  of  these  motions,  the 
following  questions  occurred,  upon  which  the  opinions  of  the  judges 
were  opposed : 

1st.  Whether  it  is  necessary  that  an  affidavit  be  made  to. the  pleas 
in  bar  to  the  petition  of  John  A.  Brown,  or  to  any  part  thereof;  and 
if  80^  to  what  part? 

2d.  Whether  the  rule  moved  for  by  Mr  Ingersolt  and  Mr  Ser- 
geant on  the  14th  day  of  November  1835,  in  the  following  words : 
'*Mr  Sergeant,  for  John  Aspden  of  Lancashire,  moves  for  a  rule  on 
Mrs  Poole  and  Mrs  Jones,  and  on  John  A.  Brown,  administrator  of 
John  Aspden  of  London ;  to  show  cause  why  they  should  not  be 
required  to  elect  on  which  petition  gr  bill  they  will  proceed,  and  to 
abide 'by  the  one  elected  and  abandon  the  other:  Mr  J.  R.  IngersoU, 
for  the  executor  Mr  Nixon,  makes  the  same  motion  as  Mr  Sergeant :" 
ought  to  be  granted  or  not. 

**  And  the  said  judges  being  so  opposed  in  opinion  upon  the  questions 
aforesaid,  the  same  were  then  and  there,  at  the  request  of  Mr  Inj^er- 
soll,  counsel  for  Henry  Nixon,  and  Mr  Sergeant,  counsel  &r  John 
Aspden  of  Lancashire,  stated  under  the  direction  of  the  judges,  and 
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ordered  to  be  certified  under  the  seal  of  the  court,  to  the  supreme 
court  at  their  next  session  to  be  held  thereafter;  to  be  finally  decided 
by  the  said  supreme  court.'* 

The  case  was  argued  on  the  questions  presented  in  the  certificate 
by  Mr  H.  J.  Williams,  for  Mrs  Poole  and  Mrs  Jones ;  and  by  Coie, 
for  John  A.  Brown,  administmlor.  Mr  Ingersoll  appeared  for  the 
executor,  and  disclaimed  any  other  interference  in  the  case  but  for 
his  protection.  Mr  Rawle  argued  the  case  for  John  Aspden  of  Lan- 
cashire. The  decision  of  the  court  upon  tlie  questions  presented  in 
the  argument  was  not  given ;  as  the  court  considered  it  could  not 
entertain  jurisdiction  of  the  questions  certified.  The  arguments  of 
the  counsel  are,  therefore,  not  given. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  was  the  case  of  certificate  of  division  of  opinion  .from  the 
circuit  court  for  the  disUict  of  Pennsylvania,  certified  to  this  coarl 
under  the  act  of  congress  of  the  2Sth  of  April  1803,  ch.  32,  sec.  6. 

The  case  was  formerly  before  this  court,  and  the  decision  will  be 
found  reported  under  the  name  of  Harrison  and  others  v.  Henry 
Nixon,  in  the  ninth  volume  of  Mr  Peters's  Reports  (pw  483,  &c.). 
Upon  the  mandate  in  that  case  being  returned  to  the  circuit  court, 
further  proceedings  were  had  in  conformity  thereto;  and  in  the 
course  of  those  proceedings  the  questions  now  propounded  to  this 
court  upon  the  certificate  arose.     They  are  as  follows : 

1.  Whether  it  is  necessary  that  an  affidavit  be  made  to  the  pleas 
in  bar  to  the  petition  of  John  A.  Brown,  or  to  any  part  thereof;  and 
if  so,  to  what  part  ? 

2.  Whethier  the  rule  moved  for  by  Mr  Ingersoll  and  Mr  Sergeant, 
on  the  14th  day  of  November  1835,  in  the  following  words  :  •*  Mr  Ser- 
geant, for  John  Aspden  of  Lancashire,  moves  for  a  rule  on  MrsPoole. 
and  Mrs  Jones,  and  on  John  A.  Brown,  administrator  of  John  Asp- 
den  of  London,  to  show  cause  why  they  should  not  be  required  to 
elect  on  which  petition  or  bill  they  will  proceed;  and  to  abide  ty  the 
election  and  abandon- the  other:  Mr  J.  R.  Ingersoll,  for  the  executor 
Mr  Nixon,  makes  the  same  motion  as  Mr  Sergeant :"  ought  to  to 
be  granted  1 

We  are  of  opinion  that  the  questions  arc  not  of  such  a  nature  as  are 
contemplated  to  be  certified  to  this  court,  unoer  the  act  of  1802,  cb. 
32.     Tlicy  arc  questions  respecting  the  practice  of  the  court  in  eqaity 
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causes ;  and  depend  upon  the  exercise  of  the  sound  discretion  of  the 
court,  in  the  application  of  the  rules  which  regulate  the  course  of 
equity  proceedings'  to  the  circumstances  of  each  particular  case. 
But  it  is  to  be  understood,  that  in  the  present  case  this  general  dis- 
cretion is  subject  to  the  former  order  of  this  court,  in  regard  to  the 
making  of  parties,  and  other  proceedings  contained  in  the  mandate ; 
when  the  cause  was  remanded  at  the  last  January  term  of  this  court, 
as  stated  in  9  Peters's  Rep.  540. 

We  shall  accordingly  direct  this  opinion  to  be  certified  to  the  cir- 
cuit court. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Pennsyl- 
vania ;  and  on  a  certificate  of  division  in  opinion  between  the  judges 
of  the  said  circuit  court  upon  the  following  questions :  viz.  1st. 
Whether  it  is  necessary  that  an  affidavit  be  made  to  the  pleas  in  bar 
to  the  petition  of  John  A.  Brown,  or  to  any  part  thereof;  and  if  so, 
to  what  parti  2d.  Whether  the  rule  moved  for  by  Mr  Ingersoll 
and.  Mr  Sergeant,  on  the  1 4th  day  of  November  1835,  in  the  follow- 
ing words  :  *^Mr  Sergeant,  for  Jo)in  Aspden  of  Lancashire,  moves  for 
a  rule  on  Mrs  Poole  and  Mrs  Jones,  r^nd  pn  John  A.  Brown,  admin- 
istrator of  John  Aspden  of  l^ondon,  to  show  cause  why  they  should 
not  be  required  to  elect  on  which  petition  or  bill  they  will  proceed, 
and  to  abide,  by  the  one  elected  and  abandon  the  other :  Mr  J. 
R.  Ingersoll,  for  the  executor  Mr  Nixon,  makes  the  same  motion  as 
Mr  Sergeant."  And  the!5e  questions  were  argued  by  counsel ;  on 
consideration  whereof,  it  is  the  opinion  of  this  court  that  neither  of 
these  questions  is  of  such. a  nature  as  are  contemplated  to  be  certi- 
fied to  this  court  under  the  act  of  the  29th  of  April  1802,  cli.  32. 
That  they  are  questions  respecting  the  practice  of  the  court  in  the 
application  of  the  general  rules  which  regulate  the  course  of  equity 
proceedings  to  the  circumstances  of  each  particular  case;  and  therie- 
fore  this  court  have  no  jurisdiction  to  answer  the  same.  But  it  is 
to  be  understood,  that  in  the  present  case  this  general  discretion  is 
subject  to  the  former  order  of  this  court  in  regard  to  the  making  of 
parties,  and  other  proceedings  contained  in  the  mandate,  wlieiwthe 
cause  was  remanded  at  the  last  January  term  of  this  court.  It  is 
therefore  ordered  and  adjudged  that  (his  opinion  be  pcrtifit^d  to  the 
said  circuit  court ;  and  that  the  cause  be  remanded  for  further  pro- 
ceedings. 
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Thohas  Ellicott  and  Jonathan  Meredith,  plaintiffs  in  erkoe 
V.  William  Pearl. 

At  the  trial  of  a  writ  of  right,  in  the  circuit  court  of  Kentaeky,  a  witne«  waa  oftred 
to  prove  that  one  Moore,  who  waa  dead,  and  whoae  name  waa  put  down  aa  one  of 
the  chain  carriers  in  making  the  original  anrrey,  and  who  waa  anbeequentlj  pie- 
ient  when  lines  were  run  on  the  tame  land,  had  declared,  that  a  certain  comer 
waa  the  comer  made  by  the  sunreyor,  Kincaid,  when  the  original  aurvey  wm 
made  and  the  line  run  by  the  direction  of  the  annreyor,  for  the  original  aurrej. 
The  circuit  court  rejected  the  evidence.  Held,  that  the  circuit  court  did  not  eir 
in  rejecting  this  evidence. 

The  evidence  waa  not  merely  hearsay ;  but  hearsay  not  to  matters  of  general  repa- 
tation,  or  common  interest  among  many. 

The  general  rule  ia,  that  evidence,  to  be  admissibte,  should  be  given  undel'  the  ssne> 
tion  of  an  oath,  legally  administered :  and  in  a  judicial  proceeding,  depending  be- 
tween the  parties  affected  by  it,  or  those  who  stand  in  privity  of  estate  .or  interest 
with  them.  Hearsay  is  admitted  in  cases  of  pedigree,  of  prescriptive  rights  and 
customs,  and  some  other  cases  of  a  public,  or  quasi  public  nature.  In  cases  of  pedi- 
gree, it  is  admitted  upon  the  ground  of  nece^ty,  or  the  great  difficulty,  and  some- 
times the  impossibility,' of  proving  remote  ikcts  of  this  sort  by  living  witnesMt 
But  in  these  cases- it  is  only  admitted  when  the  tradition  comes  from  persons  inti- 
mately connected,  or  in  close  relation  with  the  family,  orXrom  sources  of  a  kindred 
nature ;  fi^hich,  in  a  general  aense,  maybe  aaid  to  import  verity :  there  being  no  lis 

.    nota  or  other  interest  to  affect  the  credit  of  their  statement. 

In  cases  of  prescriptive  rights  and  customs;  and  other  claima  of  a  public  nature,  tn- 
dition  and  reputation  have  been  in  like  manner  admitted.  They  are  all  cases  oft 
general  right,  affecting  a  number  of  persons,  having  i  common  interest. 

The  distinction  seems  now  clearly  eatabliahed  in  England,  that  hearsay,  or  repati- 
tion,  or  tradition,  as  not  admissible  in  cases  of  mere  private  rights ;  but  only  is 
cases  of  public  rights,  or  those  quasi  publici,  involving  aimilar  intereata  of  anuia- 
ber  of  persons.  Perhaps  a  reason  may  be  found  which,  upon  principle,  would 
well  support  this  distinction.  It  is  that,  in  regard  to  private  rights,  the  acts,  pro- 
fession and  assertion  of  title  by  the  parties  claiming  for  themselves  are,  in  all  cases, 
susceptible  of  direct  proof:  but  in  caseaof  public  rights,  the  acta,  profession  and 
assertion  of  title  by  many  persons,  not  in  privity  with  each  other,  cannot  be  ex- 
plained or  qualified  to  be  in  f\irtherance  of  a -common  public  right;  unless  the  evi- 
dence of  general  reputation  were  admissible  to  explain  the  intention  and  objects 
of  the  parties  in  those  acts,  or  that  possession  or  assertion  of  title ;  thatis  to  say, 
whether  done  in  furtherance  of  a  common  right  or  of  a  private  right. 

Kincaid  had  been  examined  as  a  witness  for  the  demandants  (by  way  of  depositioa), 
and  the  tenants,  thereupon,  gave  in  evidence  the  converaations  and  declarations  of 
Kincaid,  to  certain  witnesses,  in  order  to  discredit  his  (Kincaid*s)  testimony,  sad 
to  show  that  he  had  stated  that  the  survey  was  made  by  him,  at  the  mouth  of  Rac- 
coon creek,  for  Remey ;  when  it  waa  hia  interest  to  place  it  at  Pond  Creek.  Tbe 
demandnuts  th<>n,  with  a  view  to  sustain  Kincaid,  and  to  aupport  the  Btatemenla 
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going  to  his  interest,  offered  witncaees  to  pruve  the  statement!  and  conversations 
of  Klncaid  at  other  times,  corresponding  i»ith  the  statementi  in  his  deposition,  rela- 
tiTe  to  his  making  the  surveys  of  Thompson  and  Remey ;  and  it  being  suggested 
by  the  demandants,  upon  an  inquiry  from  the  court,  that  these  statements  and 
conversations  were  suhs^^uent  to  that  testified  to  by  the  tenant's  witnesses ;  the 
court,  upon  im  objection  taken  by  the  tenants,  excluded  the  evidence.  By  the 
Court.  The  evidence  was  properly  excluded.  Where  witness  proof  has  been 
olFeied  against  the  testimony  of  a  witness  under  oath,  in  order  to  impeach  his 
veracity;  establishing  that  he  has  given  a  different  account  at  another  time :  we  are 
of  opinion  that,  in  general,  evidence  is  not  admissible  in  order  to  confirm  his  testi- 
mony, to  prove  that  at  other  times  he  has  given  the  same  account  as  he  has  under 
oath :  for  it  is  but  his  mere  declaration  of  the  fact ;  and  that  is  not  evidence.  His 
testimony  under  oath  is  bettor  evidence  than  his  confirmatory  declarations  not 
under  oath ;  and  the  repetition  of  his  assertions  does  not  carry  his  credibility  further, 
if  so  far  as  his  oath.  This  is  said  in  general,  because  there  are  exceptions :  but 
'  they  are  of  a  peculiar  nature,  not  applicable  to  the  circumstances  uf  this  case :  as 
where  the  testimony  is  assailed  as  \  &brication  of  a  recent  date,  or  a  complaint 
recently  made ;  for  there,  m  order  to  repel  such  imputation,  proof  of  the  antecedent 
declaration  of  the  party  may  be  admitted. 

The  tenants,  in  order  to  prove  the  boundaries  of  the  demandanti'  land,  as  laid  down 
in  the  plat,  and  claimed  by  them,  gave  in  evidence  the  original  platf  and  certifi- 
cates of  survey  of  their  two  thousand  and  one  thousand  acre  tracts }  and  then 
examined  M'Neal,  a  witness  for  the  demandante,  who  was  first  introduced  to  prove 
their  boundary ;  who  stated  that  the  water  courses,  as  found  on  the  ground,  did  not 
correspond  with  those  represented  on  the  said  plate:  and  after  being  examined  by 
the  demandante,  for  the  purpose  of  proving  that  the  marks  on  the  trees,  claimed 
by  them  as  the  comer  and  lines  of  their  surveys,  were  as  ancient  as  the  said  sur- 
veys, and  also  as  to  the  position  and  otherwise  of  the  lines  and  comers  claimed  .by 
ihem,  and  represented  on  the  plat  made  and  used  at  the  trial ;  steted  on  the  cross- 
examination  of  the  tenante'  counsel,  that  some  of  the  linei,  marked  to  suit  the 
calls  of  the  said  surveys,  appeared  to  be  younger ;  and  others,  firom.  their  appear- 
ance, might  be  as.  old  as  the  date  of  the  said  plate.  The  demandante,  to  counteract 
this  evidence,  and  to  sustain^ their  claim,  offered  in  evidence  a  survey,  made  out 
by  M'Neal  in  an  action  of  iejectment  formerly  depending  between  the  same  parties 

•  for  the  same  land,  of  which  survey  Pearl  had  due  notice.  The  tenfintfi  objected 
to  the  reading  of  the  explanatory  report  accompanying  this  survey,  and  the  court 
refused  to  allow  so  much  thereof  as  stated  the  appearance  as  to  age  ^d  otherwise 
of  the  lines  and  corners  to  go  in  evidence  to  the  jury ;  and  accordingly  caused  to 
be  erased  from  the  plat  the  words  following,  viz.  '<  ancient"  (chops); — ^'John 
Forbes,  Jun.  stetes  he  cut  the  same  letters  and  figures;" — ^''on  the  east  side,  no 
chops  appear  to  have  been  marked  with  a  larger  axe,  than  the  chops  on  the  begin- 
ning tree ;" — and  then  permitted  the  residue  of  the  repor-t  and  plat  to  go  in  evi- 
dence.   Held,  that  the  evidence  was  properly  refused. 

The  assumption  that  there  can  be  no  possession  to  defeat  an  adverse  title,  except  in 
one  or  otlier  of  these  ways,  that  is,  by  an  actual  residence,  or  an  actual  enclosure ; 
is  a  doctrine  wholly  irreconcileable  with  principle  and  authority.  Nothing  can  be 
more  clear,  than  that  a  fence  is  not  indispensable  to  constitute  posiiesaion  of  street 
of  land.  The  erection  of  a  fence  is  nothing  more  than  an  act  presumptive  of  an 
intention  to  assert  an  ownership  and  possession  over  the  property.  But  there  are 
many  other  acto,  which  are  equally  evincive  of  such  an  intention  of  asserting  such 
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ownership  tiid  poMetnon ;  such  as  entering  upon  land  and  making  improTCincnti 
ttiereon ;  raising  a  crop  6f  com ;  felling  and  selling  tlio  trecj  tlicreon,  under  colour 
of  title. 

An  entry  into  possession  of  a  tract  of  land,  under  a  doed  containing  specific  metet 
and  bounds,  gives  a  constructive  possession  of  the  whole  tract,  if  not  in  any  aif  vcnc 
possession :  although  there  may  be  no  fence  or  enclosure  round  the  ambit  of  the 
tract,  and  an  actual  residence  only  on  a  part  of  it.  To.  constitute  actual  possession, 
it  is  not  necessary  that  there  should  be  any  fence  or  enclosure  of  the  land. 

Where  there  has  been  an  entry  on  land  uuder  colour  of  title  by  deed,  the  possession 
is  deemed  to  extend  to  the  bounds  of  that  deed;  although  the  actual  settlement  and 
improvements  w^re  on  a  small  parcel  only  of  the  tract.  In  such  a  case,  where  there 
is  no  adverse  possession,  the  law  construes  the  entry  to  be  co-eztensive  with  the 
grant  to  the  party ;  upon  the  ground  that  it  is  his  clear  intention  to  assert  such 
possession. 

The  demandants,  in  a  writ  of  right,  claimed  adversely  to  all  the  tenants,  upon  a  title 
independent  and  distinct  from  theirs.  The  tenants  all  claimed  under  an  adverse 
title  by  deed  of  seven  thousand  acres ;  that  is,  under  a  title  common  to  them  all. 
The  demandants  could  not  recover  any  tract  in  controversy,  unless  tbey  were 
seised  thereof  within  thirty  years,  the  period  prescribed  by  the  statute  of  limitar 
tions  for  writs  of  right.  If,  therefore,  there  had  been  thirty  years  adverse  posses- 
sion of  the  particular  tract  ip  controversy,  by  any  of  the  tenants ;  the  demsndants 
failed  in  their  suit,  and  were  debarred  from  any  recovery. 

The  court  instructed  the  jury,  that  if  they  should  find  that  the  patent  for  the  land, 
under  which  the  title  of  the  tenants  was  derived,  did  not  cover  all  the  land ;  yet,  if 
they  find  from  the  evidence,  that  the  tenants,  or  any  of  them,  or  those  claiming 
under  them,  have  had  possession  of  the  land  in  contest  for  thirty  years  next  belbte 
the  commencement  of  the  demandants*  suit,  they  must  find  for  the  tenants. 

IN  error  to  the  circuit  court  of  the  United  States,  for  the  district  of 
Kentucky. 

The  plaintiffs  in  error,  citizens  of  the  state  of  Maryland,  on  the 
ITlhday  of  January.lSSl,  sued  out  of  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky,  a  writ  of  right  against  William 
Pearl,  for  a  tenement  containing  one  thousand  acres  of  land,  in  the 
county  of  Laurel,  in  the  state  of  Kentucky.  The  defendant  appear- 
ed and  took  defence,  and  put  himself  on  the  assize ;  praying  recogni- 
tion  to  be  made,  whether  he  had  greater  right  to  hold  the  said  tene- 
roent,  with  the  appurtenances,  as  he  held  it;  or  whether  the  de- 
mandants, EUicott  and  Meredith,  to  have  it,  as  they  demanded  it 
The  demandants  afterwards  did  likewise. 

At  May  term  1834,  the  case  was  tried  by  a  jury,  who  returned 
into  court  the  following  verdict:  "  Wc,  the  jury,  find  that  the  te- 
nant has  more  right  to  have  the  tenement,  as  he  now  holds  it,  tbao 
the  demandants  to  have  it:"  and  the  circuit  court  gave  judgment  for 
the  tenant  accordingly. 
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At  llie  same  term  of  May  18S1,  other  writs  of  right  were  sued  out 
by  the  plaintiffs  against  other  tenants  of  the  land ;  and  the  like  pro- 
ceedings and  judgment  took  place. 

On  the  trial  of  the  case,  the  following  bill  of  exceptions  was  filed. 

The  parties  having  agreed  that  these  causes  should  be.  heard  at 
the  same  time,  without  prejudice  to  the  right  of  either  party,  and 
that  the  evidence  should  be  heard  as  to  all,  and  to  be  applied  to  each 
respectively,  the  jury  was  so  sworn;  and. the  plaintiff,  to  support  his 
part  of  the  issue,  introduced  the  patents  to  James  Kincaid  for  two 
thousand  acres,  and  for  one  thousand  acres,  and  deed  fcom  James 
Kincaid  to  Samuel  and  Robert  Smith,  and  the  deed  froxp  Robert 
Smith  to  Samuel  Smith,  and  the  deed  from  Samuel  Smith  to  the 
demandants,  in  the  words  and  figures  following.  [The  patents  and 
deeds  were  inserted.] 

The  boundaries  of  the  two  thousand  acres,  surveyed  and  granted 
to  James  Kincaid,  were  'Mn  Lincoln  county,  on  the  east  fork  of 
Rockcastle,  beginning  at  Kincaid's  lick,  on  a  branch  of  said  fork, 
and  on  the  north  side,  thence  south  and  east  for  quantity,  and  bound- 
ed asfolloweth,  to  wit:  beginning  at  said  Kincaid's  lick,  on.a  branch 
on  the -north  side  of  the  east  fork  of  Rockcastle  two  beeches,  thence 
south  five  hundred  ^nd  sixty -six  poles,  crossing  said  fork  to  two 
white  oaks,  thence  east  five  hundred  i^nd  sixty-five  and  a  half  poles, 
crossing  several  branches  to  a  white  and  black  oak,  thence  north  five 
hundred  bnd  sixty-six  poles,  crossing  said  east  fork  to  two  black  oaks, 
thence  west  five  hundred  and  sixty-five  and  a  half  poles,  to  the  be- 
ginning.* 

The  boundaries  of  the  one  thousand  acre  survey  were^  ^Mn  Lincoln 
county,  on  the  waters  of  Rockcastle,  to  begin  at  Grigsby's  south- 
east corner  of  his  entry  of  two  thousand  acres  of  land,  thence  west 
with  Grigsby's  line  to  his  corner,  thence  south  for  quantity,  and 
bounded  as  foUoweth,  to  wit.:  beginning  on  said  Nathaniel  Grigsby's 
south-east  oorner  at  a  white  oak  and  black  oak,  thence  west  five  hun- 
dred and  sixty-five  and  a  half  poles,. crossing  several  branches  with 
said  Grigsby's  line  to  his  corner  at  two  white  oaks,  thence  south  two 
hundred  and  eighty-three  poles,  to  two  black  oaks,  thence  east  five 
hundred  and  sixty-five  and  a  half  poles,  crossing  some  branches  to 
twp  chestnut  oaks,  thence  north  two  hundred  and  eighty-three  poles, 
to  the  beginning,  with  its  appurtenances." 

The  parties  also  agreed  that  the  trial  of  each  and  afl  the  cases 
should  be  had  on  the  merits,  as  though  ^there  were  no  blanks  ia  the 
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pleas,  and  tbat  neither  party  should  take  advantage  of  any  defect  in 
the  pleadings. 
I  The  demandants  also  read  the  surveys  of  M'Neal,  the  one  made 

I  out  in  this  case,  and  the  one  made  out  in  the  action  of  ejectment 

lately  depending  before  this  court  between  the  same  parties,  which 
surveys  are  made, part  of  this  bill  of  exceptions^  by  reference,  and 
also  introduced  the  said  M'Neal,.who  stated  on  oath,  that  hewaa 
at  the  plaice  shown  on  the  plat  as  the  beginning  corner  of  Kincaid's 
two  ttv)usand  acre  survey  ;  that  the  trees  stood  in  an  island  of  Pood 
creek,  and  that  the  letters  W.  H  were  made  on  each  of  the  large 
trees,  and  on  one  of  them,  the  letters  L  K.  were  also  marked ;  that  be 
run  the  line  I'unning  south  from  thatipoint,  and  observed  two  sets  of 
marks,  the  one  appearing  old,  and  the  other  not  so  old  as  Kincaid's 
survey ;  that  the  old  line  trees  appeared  about  as  old  as  the  comer 
trees  and  the  letters,  but  that  either  was  'as  old  as  the  surveys  .of 
Kincaid,  he  could  not  say ;  that  all  he  could  say  was,  that  himself 
and  others  thought  corner  trees  and  the  old  marks  on  the  line,  were 
made  at  the  same  time;  that  he  had  cut  out  a  block  on  the  line,  it 
appeared  to  count  for  an  old  line^  but  it  had  grown  so  close  that  be 
could  not  count  the  annulations.  The  witnesses  stated  that  in  run- 
ning the  south  line,  he  had  crossed  Rockcastle  three  times  before  he 
reached  the  corner,  pursuing  the  course  of  the  patent  in  the  manner 
represented  in  the  connected!  plat  in  this  cause,  and  that  the  plat 
correctly  represents  Rockcastle  river,  where  it  is  crossed  by  tbe 
several  lines  of  Kincaid's  two  thousand,  as  run  by  him  and  lail 
down  in  the  plat  aforesaid.  The  plat  made  out  iu  the  action  d 
ejectment,  and  which  was  read  in  evidence,  as  aforesaid,  was  ob- 
jected to  as  incompetent  evidence  in  this  cause,  by  the  defendant^ 
but  the  objection  overruled..  M'Neal  also  stated,  that  in  the  plat 
made  out  in  the  ejectment  case,  Rockcastle  river^  except  where  it 
was  crossed  by  the  first  line  from  the  place  shown  him  in  the  begin- 
ning, was  laid  down  by  protraction  only,  but  he  had  actually  sur- 
veyed and  laid,  correctly  the  crossing  of  the  river,  by  the  different 
lines  on  the  connected  plat,  in  these  causes ;  each  of  the  demandants 
admitted  that  he  resided,  at  the  commencement  of  these  actions,  at 
the  place  represented  as  his  residence  on  the  plat,  and  surveyor's  re- 
port made  in  these  causes,  and  that  if  the  beginning  corner  of  tbe 
patent  of  James  Kincaid»  was  at  the  point  claimed  by  the  demand- 
ants, the  lands  they  respectively  so  hold,  and  claimed,  were  witbin 
the  patent  and  deeds  read  in  evidence  by  the  demandants. 
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The  defendants  then  introduced  the  patent  to  Jacob  Remey,  and 
Jacob  Remey's  deed  to  William  Edwards,  and  William  Edwards'ti 
deed  to  the  defendant,  William  Pearl,  aa  follows   [The  patents 
were  here  introduced].    The  patent  was  dated  the  15th  of  July 
1789,  and  the  land  was  described,  as  a  "certain  tract  pr  parcel  of 
land  containing  twenty-nine  thousand  ^cres  by  survey,  bearing  date 
the  7th  day  of  November  1785,  lying  and  being  in  the  county  of  Lin- 
coln, on  the  waters  of  Rockcasile,  and  bounded  as  followeth,  to  wit, 
beginning'  three-quarters  of  a  mile  south  of  the  mouth  of  Raccoon 
creek,  and  about  ten  poles  from  the  same  on  the  west  side  at  two 
white  oak-  trees ;  thence  north  two  thousand  four  hundred  and  six- 
teen poles  to  a  hickory  and  black  oak  trees ;  thence  west  one  thou- 
sand nine  hundred  and  twenty  and  a  half  poles  to  a  white  oak  and 
black  oak  trees ;  thence  south  two  thousand  four  hundred  and  six- 
teen poles  to  a  white  oak ;  thence  east  one  thousand  nine  hundred 
and  twenty  and  a  half  poles  to  the  beginning,  with  its  appurten- 
ances." 

They  then  proved  by  the  saicl  •  M^Neal,  that  the  deeds  aforesaid  of 
Remey  to  Edwards,  and  from  Edwards  to  Pearl,  include  the  land 
in  contest,  and  are  correctly  represented  on  the  connected  plat;  that 
he  had  followe  J  an  old  marked  line  from  the  mouth  of  Raccoon  creek, 
running  north,  and  out  of  which  he  cut  two  blocks,  which  he 
thought  counted  to  the  dale  of  Remcy's  survey. 

That  he  had  lived  in  the  part  of  the  country  where  the  land  in 
contest  lie5%,  upwards  of  thirty  years,  and  had  alwaysknown  Rockcastle 
river,  and  Raccoon  creek,  and  Pond  creek  by  their  respective  names, 
since  ever  he  had  been  acquainted  in  that  part  of  the  country ;  that 
he  was  on  part  of  the  lines  of  Pearl's  deed,  in  1799,  before  Pearl 
settled  on  the  land,  and  that  in  the  spring  of  1800,  William  Pearl, 
claiming  the  whole  of  the  laud  described  in  his  deed  under  the 
patent  to  Remey,  settled  upon  the  land,  as  he  understood,  intending 
to  take  possession  of  his  entire  tract;  and  that  Pearl,  and  those  claim- 
ing under  him,  have  held  the  possession  of  the  land  ever  since,  that 
the  settlement  of  Pearl  aforesaid,  was  made  at  or  near  the  figures  II, 
on  the  connected  plat.  That  Pearl  and  those  claiming  under  him, 
have  always  claimed  to  hold  the  land  under  Remey's  patent ;  the 
other  defendants  all  claimed  under  Pearl.  The  defendant  also  in^ 
troduced  John  Crook,  who  swore  that  he  was  at  the  house  of  Wil- 
liam Pearl  in  the  spring  of  (he  year  1800,  and  that  he  was  then 
living  on  Rockcasile,  near  the  place  represented  on  the  plat  made 
'  VOL.  X. — 3  c 
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out  in,  this  cause  by  the  figures  II ;  that  he  came  from  the  neigb- 
bpuri/ood  of  Goose  creek,  or  by  TerrelP?  camp ;  and  that  Terreli'a 
camp  was  about  four  miles  from  PearP^j,  rather  east,  and  PearPs  wm 
all  the  setilenieut  he  theu  knew  of  in  that  part  of  the  country.  He 
was  not  at  that  time  at  the  place  represented  on  the  plat  as  the 
house  where  James  M'Cammon  hved  in  1801,  nor  could  he  say 
whether  M'Cammon  was  then  living  there  or  not,  that  place  b 
several  miles  distant  from  the  place  at  which  WjUiam  Pearl  then 
lived. 

The  defendant  called  Metcalfe,  who  stated  thc^t  old  James  M'Cam- 
mon moved  his  family  and  settled  on  the  land  in  controversy  at  the 
place  represented  as  the  house  where  James  M'Cammon  lived  ia 
1801  on  said  plat,  cither  in  1800  or  1801,  and  he  thought  1800 ;  and 
as  he  understood,  under  a  purchase  of  a  part  of  liis  land  from  Wil- 
liam Pearl,  but  how  much  he  did  not  know,  nor  could  he  say.  Hd 
understood  that  M'Cammon  had  contracted  with  I'earl  for  part  of 
his  land,  and  settled  under  that  contract,  ilnd  continued  to  hold  the 
land  aforesaid  for  a  year-  or  two,  when;  by  some  arrangement  or 
agreement  between  M'Cammon  and  Pearl,  he,  M'Cammon,  got 
other  land,  part  of  Pearl's  same  tract,  and  Pearl  took  the  place  afore- 
said ;  that  the  place  first  settled  by  M'Cammon  had  been  ever  since 
held  and  possessed  by  M'Cammon,,  Pearl  and  others  holding  under 
him  ;  he  could  not  say  whether  his  land  wcs  marked  out  to  him  or 
not ;  but  he  said  he  never  heard  it  was,  nor  did  he  ever  hear  that 
any  deed  was  made  :  he  also  said,  upon  being  interrogated  by  de- 
mandant's counsel,  that  one  Hardy  Hart  settled  under  a  contract  of 
purchase  from  Remey,  about  the  same  time,  he  thought,  at  or  near 
the  same  place  ;  that  he  could  not  say  what  year  it  was  ;  he  said 
that  he  could  not  speak  positively  of  the  year  M'Cammon  first  set^ 
tied,  but  it  was  the  same  year  one  of  his  children  was  bom  ;  and  he 
always  thought  it  was  on  the  same  year  his  daughter  Jenny  was 
born  until  he  came  here,  but  she  being  of  the  same  age  that  a  brother 
of  M'Neul  the  surveyor  was,  and  M'Neal's  brother  being,  as  he  was 
then  told  by  M'Neal,  thirty-one  years  old  next  July,  he  had,  on  re- 
flecting upon  the  subject,  becpme  satisfied  that  it  was  his  daughter 
who  he  thought  was  about  two  years  older  than  Jenny  that  was 
born  about  the  same'time  that  M'Cammon  settled  as  aforesaid,  so 
thai  lie  had  concluded  that  M'Cammon  had  settled  either  1800  or 
1801  ;  and  that  he  thought  that  he  and  Pearl  settled  about  the 
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same  time  ;  and  that  the  land  has  been  settled  and  held  by  one  or 
another  under  Pearl's,  claim  ever  since. 

M'Neal  was  then  called,  and  stated  that  lie  could  not  state  when 
M'Cammon  settled  ;  that  all  he  could  state  was  that  his,  M'Cam- 
mon^s  boys,  were  there  making  the  improvements  for  their  father.the 
fall  before  he,  MTammon,  brought  his  family  and  settled,  as  witness 
had  in  the  spring  of  the  year  assisted  them  to  roll  logs,  at  which 
time  the  old  man  had  liot  removed  to  th&  place,  from  which  he  in- 
ferred that  they  had  been  there  the  winter  before  ;  but  could  not  say 
when  they  did  first  go  on  the  land,  nor  could  he  state  what  year  he 
roiled  the  logs ;  that  Pearl  settled  neaj:  the  figures  II  as  stated  on 
his  plat  in  the  spring  of  the  year  1800 ;  that  he,  Pearl,  that  year 
made  sugar  and  tapped  trees  witiiin  the  one  thousand  acres  of  the 
demandants  as  laid  down  ;  but  his  house  and  clearings  did  not  inter- 
fere with  the  one  thousand  actes  ;  tliat  his  brother,  that  was  of  tha 
same  age  of  Jenny  the  daughter  of  the  witness,  would  be  thirty-one 
in  next  July  ;  that  he  understood  that  Pearl  settled  at  the  figures  II 
claiming  under  his  purchase  of  Edwards  his  whole  tract;  he  was 
asked  by  demandants'  counsel,  whether  Pearl  did  not  tell  him  that 
M'Cammon  settled  in  1801,  and  in  answer  he  said  that  at  the  di- 
rection of  Pearl  he  had  represented  (he  place  on  the  plat  to  be  the 
one  at  which  M'Cammon  hved  in  1801. 

The  demandants  then  examined  John  Cook,  who  stated  that  he 
was  acquainted  with  Hardy  Hart,  spoken  of  by  the  witness  Metcalfe, . 
and  that  he  resided  on  Goose  creek  below  the  saltworks  in  the  month 
of  July  1802.  That  he  and  the  company  arrived  at  the  salt  works 
on  the  2d  of  July  1802  ;  that  the  said  Hardy  Hart  was  then  living 
below  the  Goose  creejc  salt  works,  on  Goose  creek,  on  the  south  fork 
of  Kentucky  ;  that  after  he  arrived  at  the  salt  works,  he,  and  his 
company,  purchased  corn  of  him,  the  said  Hardy  Hart,  for  their 
wagon  horses ;  that  he  continued  to  reside  there  some  time  after- 
wards, how  long  he  could  not  say,  but  he  thought  until  fall,  when 
he  removed  to  Rockcastle,  and  settled  near  to  William  Pearl's. 

The  demandants,  to  show  that  Remey's  patent  did  not  cover  their 
patents,  but  that  it  covered  land  at  or  near  the  mouth  of  Pond  creek, 
read  the  deposition  of  James  Kincaid,  and  which  is  made  a  part  of 
this  bill  of  exceptions. 

[The  deposition  of  James  Kincaid  stated  in  sllb^>ta^ce,  that  he 
received  Thompson's  wauant  from  Allen,  and  bound  himself  to 
locate  and  make  the  survey.     He  received  Remey's  warrant  from 
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Nathaniel  Grigsby.  He  was  never  at  the  mouth  of  Raccoon  creek, 
until  he  went  there  in  company  with  George  Thompsooy  between 
1796  and  1799.  Before  he  niade  the  survey,  he  did  not  particularly 
understand  the  geography  of  the  country.  He  went  from  the  Crab 
orchard  ;  and  we  went  what  was  called  the  Grab  orchard  trace ;  but 
we  did  not  travel  the  trace  as  far  as  the  Hazelpatch.  He  bad  tra- 
velled the  trace  before,  and  he  thought  he  could  go  a  nearer  way  to 
Raccoon  creek  through  the  woods.  He  was  apprised  of  the  place 
where  the  trace  crossed  Raccoon  creeic ;  and  when  we  got  in  the  flat 
near  the  Hazelpatch  we  turned  off  to  the  left  hand  to  strike  the 
mouth  of  Raccoon  creek ;  and  after  travelling  some  distance  we  struck 
a  water  course,  supposed  Ly  me  to  be  Raccoon  creek  ;  and  he  weot 
down  it  to  the  mouth,  or  to  where  it  and  another  creek  came  to- 
gether ;  and  we  supposed  that  was  the  mouth  of  Raccoon  creek. 

George  Wilson,  Reuben  Terrell,  William  Moore  and  a  young  man 
by  the  name  of  Myres  were  there ;  and  he  don't  remember  others,  tmi 
he  thinks  there  was  another  man  by  the  name  of  Crow. 

The  following  was  the  manner  of  making  the  survey  :  -  we  went 
there  in  the  evening  late,  and  encamped  on  a  little  dry  branch  above 
the  mouth  of  the  creek  on  the  south  side ;  recollects  the  next  morn- 
ing he  saw  spruce  pines  standing  on  the  bank,  both  above  and  below 
the  mouth  of  the  creek.  Did  not  recollect  of  going  to  the  mouth  of 
the  creek ;  but  took  it  for  granted,  from  the  appearance  of  the  bottom 
on  the  north  side  of  the  river,  that  it  must  be  the  mouth  of  Raccoon 
creek.  And  next  morning  after  we  got  there,  he  thinks  he  went 
down  to  the  bluff,  near  the  mouth  of  the  creek ;  and  George  Wilsoo, 
who  was  a  young  man  that  he  was  learning  io  survey ;  he  had  a 
compass,  and  he  started  to  run  the  north  line ;  and  myself  and  Reu- 
ben Terrell  and  William  Moore,  started  and  run  the  three  quarters  of 
a  mile  south  to  the  beginning  corner ;  but  he  did  not  think  he  marked 
the  beginning  corner  that  day,  for  we  had  but  one  tomahawk  in 
the  company,  and  Greorge  Wilson  had  taken  that  on  the  north  line. 
But  after  measuring  three  quarters  of  a  mile  from  the  mouth  of  the 
creek,  we  then  stopped  and  started  to  run  the  west  line  of  TbomfK 
son's  and  Remey's  surveys ;  this  line  he  marked  *^  thirdly,"  with  a 
butcher  knife,  and  made  Thompson's  corner  and  Remey's  with  said 
knife,  and  returned  to  the  camp  the  same  evening,  near  the  niootb 
of  the  creek,  and  there  he  met  with  George  Wilson  ;  and  he  fur- 
nished him  with  his  field  notes  of  the  north  line  of  Remey's  survey, 
and  we  all  went  in  company  to  the^  beg/nning,  that  he  bad  ascer^ 
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taioed  the  day  before,  and  then  made  beginning  corner  with  a  toma- 
hawk. We  then  started  and  run  the  south  line  of  Tliompson's  sur- 
vey to  the  trace  which  was  called  Boone's  trace,  crossing  it  near  the 
top  of  a  ridge  dividing  the  waters  of  Little  and  Big  Raccoon ;  that  is 
what  he  now  understands  to  be  the  waters  of  Big  and  Little  Raccoon. 
Where  he  crossed  the  trace  he  was  more  particular,  and  marked  the 
line  more  plain,  and  continued  the  line  the  length  of  the  survey,  and 
made  the  corner. 

He  recollected  to  have  run  over  a  ridge  from  the  mouth  of  the 
creek  to  the  beginning,  and  rose  a  steep  hill ;  and  after  running  the 
distance  called  for,  made  Thompson's  corner,  and  continued  the  line 
to  Remey's  corner.  Never  has  been  at  Remey's  corner  since.  De- 
scribejd  the  trees  at  the  corner.  He  did  not  think  he  crossed  the 
creek  in  running  the  south  line  of  Thompson's  survey.  The  survey 
was  thought  to  be  at  Raccoon  creek,  because  it  was  intended  to  be 
there ;  and  it  was  thought  to  be  there  until  it.  was  discovered  to  be 
Pond  creek,  through  mistake;  instead  of  Raccoon  creek. 

He  discovered  the  mistake  when  he  went  to  the  mouth  of  Raccoon 
creek  in  company  with  George  Thompson  aitd  John  Wood ;  George 
Thompson  and  himself  got  John  Wood  to  go  and  sliow  us  the  nearest 
way  to  the  mouth  of -Raccoon  creek;  and  when  (hey  got  there,  he 
told  Thompson  that  was  not  the  place  he  liad  made  the  survey ;  and. 
Thompson  replied  and  said  that  Wood  said  that  was  th^  mouth  of 
Raccoon  creek.  And  (it  that  time  he  held  Allen's  bond  for  half  of- 
Thompson's  survey,  and  Thompson  was  about  buying  his  interest  in 
the  land ;  and  when  he  told  him  that  was  not  the  place  he  made  the 
survey,  Thompson  told  him  lie  would  give  him  a  certain  sum  for  his 
interest,  provided  he  would  then  make  the  survey  there,  which  be 
agreed  to  do ;  and  Thompson  said  if  he  would  make  the  survey  at 
that  plpce,  he  would  hold  the  land  from  the  w*ay  the  patent  had  is- 
sued, calling  for  the  mouth  of  Raccoon  creek;  and  that  is  the  reason 
that  in  the  obligation  to  Thompson  that  the  waters  of  Raccoon  is  not 
named;  but  instead  of  Raccoon,  the  waters  of  Rockcastle  was  insert- 
ed ;  for  he  told  Thompson  that  he  would  not  be  responsible  for  the 
land  at  Raccoon  creek ;  and  he  knew  the  other  expression  could  be 
complied  with,  for  he  knew  the  survey  was-  made  on  Rockcastle. 

John  Kincaid  and  Jesse  Shelton  were  present,  when  he  marked 
the  course  on  the  west  bank  of  Raccoon  creek.  He  was  not  with 
Charles  Smith  when  he  made  the  survey  at  Pond  creek.  Neither 
William  Pearl  nor  Moore  was  with  then?.     He  was  sent  for  and 


422  SUPREME  COURT. 

[EUicott  ▼.  Pearl.] 
went  to  them,  when  they  were  near  three  miles  from  the  coarse  of 
the  west  bank.  He  did  not  tell  William  Smith  where  the  beginning 
was,  because  Thompson  had  requested  him  not  to  do  so.  He  has  an 
interest  in  Remey's  dam  ;  and  it  would  be  worth  more  if  the  survey 
could  be  established  at  Raccoon  creek. 

Has,  since  the  original  survey«,was  made,  been  well  acquainted 
with  both  places,  and  has  no  doubt  the  survey  was  made  at  Pond 
creek.  He  described  the  mouth  of  Pond  and  Raccoon  creek  particu- 
larly ;  and  he  stated  that  he  well  recollected  to  have  seen  them  when 
the  original  survey  was  commenced. 

On  being  asked  what  he  knew  about  a  survey  in  the  -name  qf 
Nathaniel  Grigsby,  of  two  thousand  ticres,  lying  on  the  north  fork 
of  Rockcastle  creek,  entered  on  the  10th  day  of  March  1784,  he 
answered : 

*^I  made  the  entry,  but  had  no  knowledge  of  the  place  at  that, 
time  bjat  by  information;  but  I  employed  William  Henderson,  a 
deputy  surveyor,  to  make  the- survey  as  above,  and  the  following,  to 
wit :  Thomas  "Shelton  one  thousand  acres  on  a  treasury  warrant, 
No.  7746,  as  assignee  of  James  Henderson,  on  the  waters  of  Rock- 
castle, to  begin  at  Grigsby's  south-east  corner  of  his  entry  of  two 
thousand  acres,  as  above  entered  the  3d  day  of  August  1784.  Also^ 
Thomas  Shelton  seven  hundred  acres  on  a  treasur}^  warrant.  No. 
7747;  beginning  at  the  beginning  corner  of  Grigsby's  survey  of  two 
thousand  acres;  and  it  appears  from  record  that  Hendevson  did  make 
the  said  surveys,  because  I  did  obtain  patents  for  the  same,  and  sold 
the  same,  with  other  lands,  to  the  agents  of  Robert  and  Saitioel 
Smith,  but  conveyed  to  the  f^aid  Smiths  by  specialty,  and  acknow- 
ledged the  same  before  the  clerk  of  the  court  of  appeals.  Some  Ume 
afterward  a  young  man  by  the  name  of  Curry,  applied  to  me  to 
show  the  surveys  of  the  land  I  had  conveyed  to  said  Smiths:  I 
referred  him  to  said  William  Hendei*son,  and  I  understood  Henderson 
did  show  said  Curry  said  lands :  and  I  also  understood,  from  a  Mr 
Forbes,  who  was  employed  as  chain  carrier,  that  said  Henderson,  with 
said  Curry,  run  around  the  said  land  and  fresh  marked  the  lines. 
Some  time  afterward  my  brother  and  myself  went  on  to  a  certain 
lick  on  an  east  branch  of  Rockcastle,  in  order  to  bore  for  salt  water: 
after  working  some  lime,  and  sinking  down  upwards  of  thirty  feet, 
met  with  said  Forbes,  who  then  told  us  we  were  working  within  the 
lines  of  one  of  the  surveys  above  described,  wherein  he  had  been 
employed  chain  carrier  for  the  purpose  of  fresh  marking.  Onreceiving 
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this  iuformation  we  quit  our  work  and  weat  and  examined  the  sur- 
vey under  the  direction  of  said  Forbes,  and  went  to  the  beginning 
corner,  it  being  two  beeches,  plainly  marked ;  and  it  appeared  to 
correspond  with  the  patent  and  things  called  for  therein,  namely, 
the  lick  and  the  trees  standing  on  tlie  north  side  of  the  branch ;  and 
after  examination  we  was  so  well  satisfied  that  it  was  one  of  the 
aforesaid  surveys,  and  that  we  were  working  within  the  lines  of  said 
survey,  we  abandoned  our  work  entirely.  And  tliis  deponent  further 
sayeth  that  the  two  beeches  described  as  the  beginning  of  Nathaniel 
Grigsby's  tract  of  two  thousand  acres,  stand  on  a  creek  now  known 
by  the  name  of  Pond  creek,  but  an  enstwardly  branch  of  Rockcastle; 
and  I  think  and  believe  tlmt  the  survey  of  twenty-nine  thousand 
acres  of  Jacob  Remey,  originally  made,  does  not  interfere  with  the 
aforesaid  surveys  from  the  aforesaid  considerations ;  and  this  depo- 
nent further  sayeth  not.** 

The  demandants  also  read  to  the  jury  the  survey  made  out 
by  Lott  Pitman,  which  is  also  made  a  part  of  the  bill  of  excep- 
tions, by  reference,  and  called  said  Pitman  as  a  witness,  who  stated 
that  he  made  out  said  plat,  and  that  he*  found  the  objects  as 
stated,  and  that  the  statement  in  the  notes  to  said  plat  he  believes 
to  be  substantially  correct ;  that  he  had  counted  the  blocks  chopped 
out  of  the  line  running  north  from  the  mouth  of  Raccoon  creek,  that 
one,  to  wit,  the  one  taken  out  the  line  nearest  to  the  mouth  of  Rac- 
coon creek,  counted  to  the  date  of  a  survey 'made  in  1786,  and  the 
one  taken  farthest  off  corresponded  to  a  survey  of  1785.  That  he 
had  followed  the  marked  line,  running  from  the  mouth  of  Raccoon 
creek  to  a  corner,  said  to  be  Ballard  Smith's  corner ;  and  that  be 
fonnd  trees  marked,  as  corner  trees,  corresponding  with  the  call  of 
Smith  and  Robert  Rutherford's  surveys.  The  plaintiff  then  read 
to  him  the  surveys  of  Robert  Rutherford,  Ballard  Smith,  and  asked 
him  if  the  old  line  did  not  correspond  to  these  surveys :  he  answered 
it  did,  and  that  date  of  Robert  Rutherford's  survey  corresponded  with 
the  first  block,  and  that  of  Smith's  to  that  of  the  second  shown  by 
M'Neal, 

That  the  distance  stated  by  M'Neal  to  the  mouth  of  Raccoon, 
where  he  cut  out  the  first  block,  would,  he  thought,  be  in  the  line 
of  Rutherford,  and  where  he  said  he  cut  out  the  second  block,  would 
^  in  the  line  of  Smith ;  he  thought  said  witness  stated  that  he  had 
done  much  surveying  in  that  part  of  the  country ;  had  much  expe- 
rience in  tracing  old  lines,  and  in  counting  the  anuulations  of  marked 
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lines :  and  that  he  knew  of  no  survey  in  that  part  of  the  coaotij  of 
the  dates  of  1785  or  1786,  except  the  surveys  of  Rutherford,  Ballard, 
Smith  and  Remey,  that  he  had  long  known  the  line  leading  north, 
spoken  of  by  the  witness  M'Neal,  and  had  always  heard  it  called 
Rutherford's  line  to  his  corner^  and  then  Smith's  line. 

That  Rutherford's  land  was  settled,  and  those  claiming  under 
him  claimed  that  line  as  one  of  his  boundaries ;  said  witness  stated 
that  he  began  at  the  mouth  of  Pond  creek,  and  run  a  south  line  to 
the  place  shown  where  a  white  oak  corner  stood,  and  shown  by 
Camp  Mullins  and  others,  and  then  run  a  west  line  for  the  dividmg 
line  between  Thompson  and  Remey,  and  pursuing  the  line  for  some 
distance,  he  saw  ancient  mark&f,  apparently  made  with  a  knife,  that 
after  he  run  some  distance  his  compass  left  it,  but,  finding  the  line 
again,  he  pursued  it  until  they  crossed  Boon's  old  trace ;  near  to  the 
trace,  on  both  sides,  he  found  the  line  marked  more  thickly;  that  the 
marked  line,  thu^  found,  when  reversed,  would  lead  to  aboal  where 
Mullins  showed  the  place  for  the  corner ;  thr  t  the  line  run  as  afore- 
said was  not  a  west  line,  but  was  run  on  a  variation  of  nine  degrees 
from  the  call  in  the  patent ;  that  the  ordinary  variation  of  lines  made, 
when  Remey's  purports  to  have  been  made,  is  j&bout  three  degrees. 

The  demandants  then  called  Camp  Mullins,-  who  stated  that, 
a  good  many  years  ago,  about  twenty-four  or  twepty-five,  he  wai 
taken  to  the  moutli  of  Pond  creek  to  search  for  Remey's  survey,  witii 

Charles  Smith,  the  surveyor,  Davis  Caldwell,  and •  Moore;  said 

Moore  said  he  was  one.  of  the  original  chainmen;  that  they  started 
at  the  mouth  of  Pond  creek,  and  run  south  until  the  surveyor  told 
them  the  distance  called  in  Remey's  patent  wa's  out;  and  they  then  j 
turned  out  to  hunt  for  the  corner;  that  be  found  a  white  oak  standing 
near  to  where^the  course  and  distance  ended,  plainly  and  ancieodj 
marked  as  a  corner  tree.  That  he  recoUected'it  was  marked  on  the 
north  and  west  sides,  but  could  not  say  whether  it  was  marked  oo 
the  south  side  or  not;  that  the  white  oak  was  of  a  common  cabin  log, 
and  that  near  to  the  tree  lay  the  trunk  of  a  white  oak  not  quite  so 
large;  that  the  top  of  the  log  was  burnt  so  that  no  chops  appeared 
on  it,  but  that  they  turned  it  over,  and  found  the  under  side  plainly 
and  anciently  marked  with  three  chops^  apparently  done  with  the 
same  tool  that  the  standing  tree  had  been  marked  with;  that  they  then 
run  north,  and  on  the  course  of  Remey's  patent,  saw  line  trees  plainly 
marked,  that  appeared  ok),  and  to  have  been  made  about  the  same 
time,  and  the  same  kind  of  tool  that  the  white  oak  comer  did ;  and 
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itiat  ihey  ran  the  west  line  and  saw  marks  made  with  a  koife,  draw- 
ing-knife of  some  kind ;  that  he  showed  the  place  where  said  trees 
were,  to  Lot  Pitman  and  M'Neal,  but  that  said  tree  and  log  are 
now  gone,  and  a  hole  or  hollow  place  is  visible  yet,  where  he  thinks 
the  white  oak  stood. '  That  Moore,  the  chainman  to  RemeyV  origi* 
nai  survey,  is  now  dead. 

That  on  the  lines  aforesaid  there  were  many  trees  plainly  marked, 
and  might  be  easily  discovered  by  any  person  pursuing  the  courses, 
and  also  called  Mullins,  who  staled  that  he  was  along  with  his  bro- 
ther Camp  Mullins  and  others,  when  the  the  white  oak  tree  was 
found,  and  stated  the  same  that  Camp  Mullins  did  as  to  the  tree  log 
and  lines. 

The  demandants  then  called  Henderson,  who  staled  that  he  had 
been  on  the  ground  and  shown  the  place  spoken  of  by  Mullins ;  that 
he  had  accompanied  the  surveyor  when  running  north  from  said  tree: 
that  they  saw  no  line  trees  now  standing,  but  he  saw  several  trees 
standing  near  where  the  survey  run,  blazed  ;  that  his  object  in  going 
on  the  ground  (he  being  agent  of  demandants)  w^stofind  marked  trees 
on  the  lines  aforesaid,  but  after  the  most  diligent  search,  neither  he 
nor  any  other  in  company,  could  find  any  marked  trees ;  that  there 
were  standing  in  the  course  of  the  line  many  trees.  Pitman  the 
surveyor  made  this  same  statement. 

The  defendant  then  called  Juha  Crook,  who  stated' that  about 

1801,  he  had  been  called  on  as  deputy  surveyor  by  James  Kincaid, 

whose  deposition  demandants  had  read,  to  lay  off  Jacob  Remey's 

survey,  in  which  said  James  Kincaid  claimed  an  interest ;  that  he 

was  taken  to  the  place  now  claimed  by  defendants  to  be  Remey's 

beginning  corner,  three  quarters  of  a  mile  'south  of  the  mouth  of 

Raccoon  creek,  and  shown  by  said  Kincaid  a  white  oak  tree,  or  two 

white  oak  trees  as  corners,  and  told  by  said  Kincaid  that  he  had  made 

the  survey  of  Remey  there ;  that  he  was  directed  by  Kincaid  to  run 

the  diagonal  line  from  that  to  the  north-west  corner,  to  see  if  the 

survey  would  include  a  famous  saltpetre  cave  then  esteemed  of  great 

value,  claimed  by  said  Kincaid  under  said  patent  of  Remey ;  that  he 

ran  the  line  to  a  ttee  which  Kincaid  showed  as  a  corner  tree ;  that 

tree  was  newly  marked  and  not  chopped  through  the  rough  bark ; 

and  if  it  were  in  reality  a  corner  and  the  beginning  also,  the  survey 

would  include  nearly  forty  thousand  acres  of  surplus  land ;  that  in 

making  the  survey  aforesaid  he  acted  under  an  order  of  court  in  a 

suit  in  which  Kincaid,  the  witness  for  demandants,  was  party  or  in- 

VOL.  X. — St> 
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interested  ;  that  Kincaid  was  inieresled  in  making  Remey's  patent 
cover  the  saltpetre  cave,  and  that  if  Remey's  survey  was  originally 
made  at  Pond  creek,  his  patent  boundary  would  approximate  the 
salt-petre  cave,  tiiree  or  four  miles  nearer  ihan  if  the  survey  had  been 
made  to  begin  where  Kincaid. then  sliowed  the  beginning  to  him. 

The  defendant  also  called  William  Smith,  who  stated  in  substance 
what  Cook  stated,  and  further  stated  that  Kincaid-said  that  he  woald 
make  new  lines  look  like  old  ones,  by  putting  aquafortis  in  the 
chops,  and  he  stated  that  the  chops  on  the  while  oak  corner  appeared 
to  be  too  old  for  1798,  but  he  could  not  state  how  old  it  was;  tbey 
were  not  doCibting  that  it  was  shown  as  the  corner  by  Kincaid  that 
it  was  so ;  did  not  count  the  annulations,  and  was  then  but  little  ac- 
customed to  pursuing  and  hunting  old  lines ;  said  witness  slated  that 
when  they  run  the  diagonal  line  as  stated  by  Crook,  to  the  north- 
west corner,  he  felt  satisfied  that  the  survey  to  run  from  Raccoon  could 
not  reach  the  saltpetre  cave ;  that  to  include  the  cave  seemed  to  be 
a  principal  object  with  Kincaid  ;  that  it  was  then  a  bone  of  conten- 
tion between  Kincaid'  and  others,  and  he  himself  was  interested  in 
defeating  Kincaid  in  his  attempt  to  include  the  cave  by  Remey'a 
survey;  that  the  cave  was  then  considered  of  great  value  by  all;  thai 
Kincaid  had  then  got  into  possession  of  it,  and  was  working  it  under 
Remey's  patent ;  said  witness  further  stated,  as  did  the  witness  Cook, 
that  lo  begin  Reniey^s  survey  at  the  mouth  of  Pond  creek,  where  Kin- 
caid placed  it  in  his  deposition^  would  place  it  several  miles  nearer  to 
the  saltpetre  cave ;  he  thought  at  least  three  or  four  miles  nearer,  and 
the  same  fact  was  proved  by  other  witnesses. 

Smith  and  Crook  both  stated  that  the  trees  shown  as  aforesaid, 
by  Kincaid,  as  Remey's  beginning,*  were  marked  as  corner  trees, 
such  as  are  called  for  in  Remey's  patent ;  that  the  marks  had  an 
ancient  appearance  ;  as  they  were  convinced  it  was  the  beginning 
corner,  they  could  not  pretend  to  judge  from  the  appearance  of  the 
marks,  the  exact  time  the  marks  were  made,  but  they  were  confi- 
dent they  niust  have  been  made  many  years  before  1798. 

The  defendants  then  called  Titus  Mershon,  who  slated  that  at 
times  he  could  not  state,  but  thought  several  years  since  1801,  or 
the  time  spoken  of  by  Crook  and  Smith  ;  tliat  Kincaid,  the  witness 
told  him  that  in  the  division  of  Remey's  survey,  he,  Kincaid,  bad 
got  the  north  end  and  worst  land,  and  desired  the  witness  to  let 
Pearl  know,  that  if  he  did  not  coqsent  to  a  division,  that  he  would 
prove  I  he  survey  at  the  mouth  of  Pond  creek ;  that  he  could  prove 
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it  at  either  place^  for  he  had  made  a  survey  of  it,  bollvat  the  mouth 
of  Pond  creek,  and  at  the  moulh  of  Raccoon  creek  ;  that  at  another 
time,  and  subsequent  to  the  conversation  first  detailed,  Kincaid  oiTer- 
ed  to  him  to  buy  state  warr-ants  in  tiie  name  of  the  witness,  and  lay 
them  upon  Pearl^s  land  or  Remey's survey,  and  that  he  would  prove 
Remey's  survey  at  the  moutli  of  Pond  creek ;  and  that  he,  Kin- 
caid,  and  the  witness,  Mershon,  would  divide  the  land  between 
tbem  ;  that  no  one  was  present  at  these  conversations ;  the  witness 
said  that  lie  rejected  the  proposition  of  Kincaid,  and  Kincaid  ^said  if 
he  would  not  others  would.  lie,  the  witness,  said  that  Kincaid 
went  on  to  remark  to  him,  that  when  he  made  the  survey  at  Rac- 
coon creek,  his  brother-in-law,  Wilson,  was  in  company,  and  he, 
Kincaid,  informed  the  witness  how  it  happened,  that  the  corner 
three-quarters  of  a  mile  from  the  mouth  of  Riiccoon  cicek  had  not 
been  made  on  a  true  south  course,  and  why  the  line  had  not  been 
properly  marked ;  he  said  the  ground,  or  some  of  it,  tvas  so  they  could 
not  run  over  it,  and  they  took  offsets  and  lost  their  reckoning;  and 
Kincaid  said  that  when  they  so  run  from  the  mouth  of  Raccoon  to  the 
beginning  corner,  some  of  the  company  went  on  one  side  of  the 
creek,  and  some  on  the  other ;  the  wilnes?es  all  concurred  in  prov- 
ing that  ever  since  Pearl  settled  in  ISOl,  lie  and  those  holding  under 
him,  have  claimed  the  land  in  conie^^t.  under  ih6  patent  of  Remey. 
The  demandants  then  called  Lot  Pitman,  who  stated  thotfioni  about 
the  place  .spoken  of  by  Crook  and  Smith,  nnd  shown  to  thmi  ns  the 
place  of  beginning  fm*  Rcmey  and  Thonipsoivs*  »survcy,  and  where 
they  saw  a  white  oak  corner,  ho  had  run  a  west  line  the  distance 
called  for  in  Thompson's  patent,  at  the  end  of  which  he  faiind  corner 
trees  standing,  marked  to  correspond  with  Thompson's  patent ;  that 
he  had  cut  or  seen  cut  out  of  the  .said  line  several  blocks;  the  un- 
nulations  of  which  counted  back  to  1708.  Said  witness  stated,  that 
to  begin  at  Pond  creek  and  run  south  the  distance  called  for  in 
Remey's  patent,  to  the  place  shown  by  Mnllins,  where  the  white 
oak  corner  stood,  the  line  did  not  cross  Rockcastle  and  land  on  the 
west  side  of  that  stream  ;  that  Rockcastle,  at  its  junction  with  Pond 
creek,  was  narrow,  and  Pond  creek  appeared  wide,  but  that  Rock- 
castle run,  he  thought,  double  the  water  that  Pond  creek  did  ;  said 
witness  also  stated,  as  did  M'Ncal,  that  to  run  the  course  of  Remey's 
patent  south  from  the  mouth  of  Raccoon  creek,  the  distance  called 
for,  crossed  Raccoon  creek  three  times,  and  ended  on  the  east  side  of 
the  creek,  and  about  fifty  poles  from  the  place  stated  by  Smith  and 
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Crook^  as  shown  by  Kincaid  in  1801,  for  the  beginning  corner  of 
Remeyand  Thompson's  surveys;  said  witness  stated,  and  so  did 
M'Neal)  that  these  two  streams  emptied  into  the  east  fork  of  Bock- 
castle  river,  called  Raccoon,  the  one  called  Big  Raccoon  and  the  other 
Little  Raccoon  ;  that  the  stream  where  Pearl  claimed  the  survey  to 
be,  was  called  Big  Raccoon  creek  ;  that  Little  Raccoon  empties  into 
Rockcastle,  about  two  miles  belo^  Big  Raccoon.  The  defendants 
then  called  CampMullins,  who  stated,  that  the  white  oak  comer  at  the 
mouth  of  Pond  creek,  of  which  he  had  spoken,  and  the  line  running 
north  from  it,  appeared  to  be  marked  with  a  tomahawk,  and  also 
■  MuUins,  his  brother,  who  stated  the  same. 

The  foregoing  being  the  substance  of  the  evidence  given  on  both 
sides,  the  plaintiffs  offered  to  prove,  by  witnesses,  that  William  Moone^ 
whose  name  is  put  down  as  one  of  the  original  chain  carriers  in 
making  Remey's  survey,  was  dead,  and  that  be  attended  (he  wit* 
ness.  Camp  Mullins,  about  twenty-four  or  twenty-five  years  ago» 
when  Charles  Smith  run  from  the  mcuth  of  Pond  creek  to  the  white 
oak  tree,  and  also  run  the  line  north  running  from  the  mouth  of  Pond 
creek,  and  that  while  at  the  corner  and  running  the  line,  he  declared 
that  to  be  the  comer  made  by  Kincaid  and  the  line  run  by  Wilson  by 
the  direction  of  Kincaid  for  Remey's  original  survey,  and  also  to  prove 
what  said  decedent,  chainman,  had  stated  to  others  relative  to  the 
boundary  of  Remey's  patent,  and  the  making  of  the  original  survey, 
since  the  settlement  and  possession  of  Pearl  on  the  land  in  contro* 
versy.  To  the  giving  the  statement  and  declarations  of  said  chairs 
carrier,  though  proven  to  be  dead,  while  at  the  corner  and  on  the 
line,  or  at  any  other  time  or  place  since  the  survey  was  made,  the 
defendant  objected  as  incompetent  evidence  for  any  purpose  in  this 
cause,  and  his  objection  was  sustained  by  the  court,  and  the  declai-a- 
tion  of  the  deceased  chain  carrier  was  not  permitted  to  be  given  in 
evidence.  To  the  which  opinion  of  the  court,  in  refusing  the  evidence 
or  any  part  of  it,  the  demandants  excepted,  and  prayed  the  court  to  . 
sign  and  seal  this  their  bill  of  exceptions.     (No.  1.) 

Memorandum, — After  the  defendant  had  given  in  evidence  the 
conversations  and  declarations  of  James  Kincaid,  with  the  witnesses^ 
Mershon,  Smith,  and  others,  with  a  view  to  discredit  it,  Kincaid,  and 
to  show  that  he  had  stated  that  survey  was  made  by  him  at  the 
mouth  of  Raccoon  for  Remey  when  it  was  his  interest  to  place  it  at 
Pond  creek,  as  it  might  then  with  less  surplus  include  (he  saltpetre 
cave.    The  demandants,  with  a  view  to  sustain  Kincaid,  and  to 
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report  the  statements  going  to  show  his  interest,  offered  witnesses  to 
prove  the  statements  and  conversations  of  Kincaid,  and  corresponding 
with  the  statements  made  in  his  deposition,  relative  to  his  making 
the  surveys  of  Thompson  and  Remey :  to  the  giving  such  state- 
ments and  conversations  in  evidence  for  the  purpose  aforesaid,  or  any 
other,  the  defendants  objected ;  upon  which  the  court  inquired  of  the 
counsel  for  the  demandants,  whether  the  statements  of  Kincaid, 
which  he  proposed  to  give  in  evidence,  were  made  prior  or  subsequent 
to  the  time  when  the  statements  to  the  contrary  were  made  by  him, 
as  given  in  evidence  by  the  tenants :  to  which  he  answered  he'  did 
not  know,  but  he  supposed  subsequent;  and  thereupon  the  objection 
was  sustained  by  the  court,  and  the  evidence  excluded ;  to  which 
opinion  of  the  court  the  demandants  except  and  pray,  Sic.    (Soi  2.) 
The  defendant,  to  prove  the  boundaries  of  the  demandants,  as  laid 
down  on  the  plat  and  claimed  hy  them,  give  in  evidence  the  original 
plats  and  certificates  of  surveys  of  James  Kincaid's  two  thousand 
and  one  thousand  acres  surveys,  and  then  examined  demandants' 
witness,  M'Neal,  the  same   person  first  introduced  by  them  to 
prove  their  boundary,  who  stated  that  the  water  courses,  as  found 
on  the  ground,  did  not^  correspond  with  those  represented  in  said 
plats ;  and  after  being  exammed  by  demandants'  counsel,  for  the 
purpose  of  proving  that  the  marks  on  the  trees  claimed  by  them 
as  the  corner  and  lines'of  their  surveys  were  as  ancient  as  said  sur- 
veys ;  and  also  as  to  the  position  and  olherwibe  of  the  lines  and  cor- 
ners claimed  by  them,  and  represented  on  the  plat  made  in  this 
cause  and  used  before  on  this  trial,  stated  on  the  cross-examination 
of  the  defendants'  counsel,  that  some  of  the  lines  trees  marked  to 
suit  the  calls  of  said  surveys,  appeared  to  be  younger,  and  others, 
from  their  appearance,  might  be  as  old  as  the  date  of  said  plats;  and 
the  plaintiff  to  counteract  this  evidence,  and  to  sustain  his  claim, 
offered  in  evidence  the  following  survey  made  out  by  M'Neal,  in  an 
action  of  ejectment  formerly  depending  between  the  same  parties, 
and  for  the  same  land  in  this  court,  which  he  obtained  from  the 
papers  in  that  cause  in  the  progress  of  this  trial;  demandants 
proved  that  the  tenant  Pearl  had  notice  of  the  time  of  the  mak- 
ing said  survey.     To  the  reading  of  which  report  for  the  pur- 
pose aforesaid  or  for  any  other  in  evidence  in  this  cause,  the  de- 
fendant objected,  and  the  court  refused  so  much  of  said  report 
as  stated  the  appearance  as  to  age  and  otherwise  of  the  lines 
and  corners,  &c.,  to  go  in  evidence  to  jury,  and  caused  to  be 
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Crook^  as  shown  by  Kincaid  in  1801,  for  the  beginning  corner  o{ 
Remey  and  Thompson's  surveys ;  said  witness  stated,  and  so  did 
M'Neal,  that  these  two  streams  emptied  into  the  east  fork  of  Bock- 
castle  river,  called  Raccoon,  the  one  called  Big  Raccoon  and  the  other 
Little  Raccoon  ;  that  the  stream  where  Pearl  claimed  the  survey  to 
be,  was  called  Big  Raccoon  creek ;  that  Little  Raccoon  empties  into 
Rockcastle,  about  two  miles  belo^  Big  Raccoon.  The  defendants 
then  called  CampMullins,  who  stated,  that  the  white  oak  corner  at  the 
mouth  of  Pond  creek,  of  which  he  had  spoken,  and  the  line  running 
north  from  it,  appeared  to  be  marked  with  a  tomahawk,  and  also 
■  MuUins,  his  brother,  who  stated  the  same. 

The  foregoing  being  the  substapce  of  the  evidence  given  on  both 
sides,  the  plaintiffs  offered  to  prove,  by  v/itnesses,  that  William  Moore, 
whose  name  is  put  down  as  one  of  the  original  chain  carriers  in 
making  Remey's  survey,  was  dead,  and  that  be  attended  the  wit- 
ness. Camp  Mullins,  about  twenty-four  or  twenty-five  years  ago, 
when  Charles  Smith  run  from  the  mcuth  of  Pond  creek  to  the  white 
oak  tree,  and  also  run  the  line  north  running  from  the  mouth  of  Pond 
creek,  and  that  while  at  the  corner  and  running  the  line,  he  declared 
that  to  be  the  corner  made  by  Kincaid  and  the  line  run  by  Wilson  by 
the  direction  of  Kincaid  for  Remey's  original  survey,  and  also  to  prove 
what  said  decedent,  chainman,  had  stated  toothers  relative  to  tbe 
boundary  of  Remey's  patent,  and  the  making  of  the  original  survey, 
since  the  settlement  and  possession  of  Pearl  on  the  land  in  contro- 
versy. To  the  giving  the  statement  and  declarations  of  said  cbaic 
carrier,  though  proven  to  be  dead,  while  at  the  corner  and  on  tiie 
line,  or  at  any  other  time  or  place  since  the  survey  was  made,  tbe 
defendant  objected  as  incompetent  evidence  for  any  purpoee  in  this 
cause,  and  his  objection  was  sustained  by  the  court,  and  the  dedaitt- 
tion  of  the  deceased  chain  carrier  was  not  permitted  to  be  given  in 
evidence.  To  the  which  opinion  of  the  court,  in  refusing  the  evidence 
or  any  part  of  it,  the  demandants  excepted,  and  prayed  the  court  to 
sign  and  seal  this  their  bill  of  exceptions.     (No.  1.) 

Memorandum. — After  the  defendant  had  given  in  evidence  the 
conversations  and  declarations  of  James  Kincaid,  with  the  witnesses, 
Mershon,  Smith,  and  others,  with  a  view  to  discredit  it,  Kincai'l,  and 
to  show  that  he  had  stated  that  survey  was  made  by  him  at  tbe 
mouth  of  Raccoon  for  Remey  when  it  was  his  interest  to  place  it  at 
Pond  creek,  as  it  might  then  with  less  surplus  include  the  saltpetre 
cave.    Tiift  demandants,  with  a  view  to  sustain  Kincaid,  and  to 
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report  the  statements  going  to  show  his  interest,  offered  witnesses  to 
prove  the  statements  and  conversations  of  Kincaid,  and  corresponding 
with  the  statements  made  in  his  deposition,  relative  to  his  making 
the  surveys  of  Thompson  and  Remey :  to  the  giving  such  state* 
ments  and  conversations  in  evidence  for  the  purpose  aforesaid,  or  any 
other,  the  defendants  objected ;  upon  which  the  court  inquired  of  the 
counsel  for  the  demandants,  whether  the  statements  of  Kincakl, 
which  he  proposed  to  give  in  evidence,  were  made  prior  or  subsequent 
to  the  time  when  the  statements  to  the  contrary  were  made  by  him, 
as  given  in  evidence  by  the  tenants :  to  which  he  answered  he  did 
not  know,  but  he  supposed  subsequent;  and  thereupon  the  objection 
was  sustained  by  the  court,  and  the  evidence  excluded ;  to  which 
opinion  of  the  court  the  demandants  except  and  pray,  &c.    (No.'  2.) 
The  defendant,  to  prove  the  boundaries  of  the  demandants,  as  laid 
down  on  the  plat  and  claimed  by  them,  give  in  evidence  the  original 
plats  and  certificates  of  surveys  of  James  Kincaid's  two  thousand 
and  one  thousand  acres  surveys,  and  then  examined  demandants' 
witness,  M'Neal,  the  same   person  first  introduced  by  them  to 
prove  their  boundary,  who  stated  that  the  water  courses,  as  found 
on  the  ground,  did  not^  correspond  with  those  represented  in  said 
plats ;  and  after  being  exammed  by  demandants'  counsel,  for  the 
purpose  of  proving  that  the  marks  on  the  trees  claimed  by  them 
as  the  corner  and  lines 'of  their  surveys  were  as  ancient  as  said  sur- 
veys ;  and  also  as  to  the  position  and  otherwise  of  the  lines  and  cor- 
ners claimed  by  them,  and  represented  on  the  plat  made  in  this 
cause  and  used  before  on  this  trial,  stated  on  the  cross-examination 
of  the  defendants'  counsel,  that  some  of  the  lines  trees  marked  to 
suit  the  calls  of  said  surveys,  appeared  to  be  younger,  and  others, 
from  their  appearance,  might  be  as  old  as  the  date  of  said  plats;  and 
the  plaintiff  to  counteract  this  evidence,  and  to  sustain  bis  claim, 
offered  in  evidence  the  following  survey  made  out  by  M'Neal,  in  an 
action  of  ejectment  formerly  depending  between  the  same  parties, 
and  for  the  same  land  in  this  court,  which  he  obtained  from  the 
papers  m  that  cause  in  the  progress  of  this  trial;  demandants 
proved  that  the  tenant  Pearl  had  notice  of  the  time  of  the  mak- 
ing said  survey.      To  the  reading  of  which  report  for  the  pur- 
pose aforesaid  or  for  any  other  in  evidence  in  this  cause,  the  de- 
fendant objected,  and  the  court  refused  so  much  of  said  report 
as  staled  the  appearance  as  to  age  and  otherwise  of  the  lines 
and  corners,  &c.,  to  go  in  evidence  to  jury,  and  caused  to  be 
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erased  from  the  plat  the  following  words  [here  words  erased  or  un- 
derscored were  inserted],  and  permitted  the  balance  of  the  report  and 
plat  to  go  in  evidence.  To  which  opinion  of  the  court  in  refusing 
the  remarks,  and  notes  of  the  surveyor,  M'Neal,  to  be  given  in  evi- 
dence as  aforesaid,  the  demandants  except,  and  pray  the  court  lo 
sijn,  &c.  this  their  bill  of  exceptions.    (Na  3.) 

The  evidence  being  closed,  the  demandants  moved  the  court  to 
instruct  the  jury,  that  if  they  believe,  from  the  evidence,  that  the 
survey  of  Jacob  Remey,  and  the  adjoining  survey  of  George  Tl)orojK 
son,  was  in  point  of  fact  made  at  the  mouth  of  Pond  creek,'  by  begin- 
ning at  or  near  the  letter  L  on  the  plat,  that  the  law  locates  the 
patent  on.  the  ground  where  it  was  actually  surveyed,  notwithstand- 
ing the  call  or  reference  in  said  patents,  or  of  either  of  them,  to  the 
mouth  of  Raccoon  creek;  and  if  they  find  that  the  patent  of  Remey, 
as  surveyed,  does  not  interfere  with  the  claim  of  the  plaintiffs,  that 
they  ought  to  find  for  the  plaintiff,  unless  they  find  that  defendants 
have  had  possession  by  an  actual  residence  or  fence,  within  the  patent 
of  plaintiffs^  thirty  years  or  more  next  before  the  bringing  of  these. 

This  instruction  the  court  overruled  as  moved,  but  struck  out  the 
word  fence  and  inserted  in  the  «tead  thereof,  1  he  words  "improve- 
ments with  the  intention  of  taking  possession.** 

The  instruction,  so  amended,  was  given  to  the  jury,  and  the  jury 
were  also  informed  by  the  court,  that  the  tapping  or  cutting  tbe 
sugar  trees  for  the  purpose  of  making  sugor,  and  so  using  them,  and 
the  land,  would  not  avail  the  tenant  under  the  act  of  liinitatioa& 
The  demandants  further  moved  the  court  to  instruct  the  jury  as  fol- 
lows :  2d.  To  instruct  the  jury  that  the  settlement  of  William  Pcail 
at  or  near  the  II,  as  designated  on  the  plat  in  1800,  outside  of  tbe 
patents  under  which  the  demandants  claim,  does  not  give  any  defence 
or  limitation  to  the  demandants'  right  to  recover,  though  he  settled 
within  what  he  supposed  to  be  Remey's  claim,  unless  they  find  that 
Remey's  survey,  as  actually  made,  and  on  which  his  patent  issued, 
includes  said  settlement  and  the  patent  under  which  demandants 
claim.  Sd.  That  unless  they  find  that  Remey's  survey  covers  tbe 
patents  under  which  the  plaintiffs  claim,  that  the  settlement  of 
M'Cammon  within  the  two  thousand  does  not  give  a  claim  to  a 
possession  within  the  one  thousand  acre  patent :  nor  does  tbe  pos- 
session within  the  one  thousand  acre  patent  give  any  possession 
within  the  two  thousand  acres. 

That  as  to  the  two  thousand  acres  the  statute  runs  as  to  that  from 


JANUARY  TERM  18S6.  431 

[Ellicott  T.  Pearl.] 
(he  time  a  possession  was  taken  by  an  actual  residence  or  by  fencing, 
and  the  same  as  to  the  one  thousand ;  consequently  that  if  they 
find  that  one  has  been  thus  possessed  adversely  for  thirty  years  next 
before  the  bringing  of  this  suit,  and  (he  other  not ;  that  as  to  the 
other  not  so  held,  they  should  find  against  such  defendants  as  were 
within  such  patent  at  the  date  of  the  demandants'  writ,  provided, 
these  settlements  are  not  included  in  Remey  or  Thompson's' as  origi- 
nally surveyed, 

4th.  To  instruct  the  jury  that  if  they  find  from  the  evidence  that 
James  Kincaid,  the  surveyor  of  Remey  and  Thompson  did  in  point 
of  fact  make  the  surveys  of  Remey  and  Thompson,  or  cause  them 
to  be  made,  and  the  patents  issued  thereon,  beginning  at  or  near  the 
mouth  of  Pond  creek,  as  designated  on  the  connected  plat,  and  that 
after  be  returned  the  certificate  of  survey  and  patents  issued  thereon, 
marked  or  caused  to  be  marked,  surveys  with  lines  or  corners  to  cor- 
respond with  the  calls  of  the  patents  at  Raccoon  creek,  that  such 
marking  or  surveying  is  utterly  void  and  vests  no  title  whatever  in 
Remey,  or  his  alienee,  notwithstanding  such  surveys  or  marking 
may  include  the  land  in  contest. 

5th.  That  if  they  find  Kincaid's  beginning  corner  to  be  as  repre- 
sented on  the  plat,  that  then,  as  to  this  controversy,  his  surveys  are 
properly  laid  down. 

The  court  overruled  the  instructions,  number  three,  but  give  the 
other  three  instructions.^ 

To  which  decisions  of  the  court  in  refusing  to  give  to  the  jury  the 
demandants'  instructiph,  Np.  1»  as  moved;  and. in  refusing  to  give 
to  the  jury  their  instructions.  No.  3 ;  the  demandants  by  their  coun- 
sel excepted,  at  the  lime  of  the  decisions,  and  now  prayed  that  their 
bill  of  excepti6ns  might  be  signed,  sealed  and  enrolled,  &c. 

•After  the  demandants  had  moved  for  the  instructions  stated  in 
their  fourth  bill  of  exceptions,  the  defendant  moved  the  following 
instructions. 

1.  That,  to  enable  the  demandants  to  recover,  they  must  have 
proved,  to  the  satisfaction  of  the  jury,  that  they,  or  those  under  whom 
tbey  claim,  have  had  seisin  of  the  land  in  contest  within  thirty  years 
oext  before  the  corbmencement  of  their  suits. 

2..  That  if  they  find,  from  the  evidence,  that  Remey's  patent  in- 
cludes the  land  in  contest,  they  must  find  for  the  tenants. 
3.  That  if  they  find,  from  the  evidence,  that  Remey's  patent  does 
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not  coyer  the  land  in  coDtest,  yet  if  they  find,  from  the  evideace,  that 
the  teDants,  or  any  of  theni^  or  those  claiming  under  them,  or  any 
of  them,  have  had  possession  of  the  land  in  contest  for  thirty  yean 
next  before  the  commencement  of  the  demandants'  suits,  they  must 
find  for  the  tenants. 

4.  That  the  plat  and  certificate  of  surrey  of  Nathaniel  GrigAy, 
upon  which  the  patent  for  two  thousand  acres  issued,  is  evidence, 
though  not  conclusive,  of  the  objects  not^d  by  the  surveyor,  which 
the  court  gave,  except  the  first  instruction  moved  for  by  defendaotfl^ 
to  which  opinion  of  the  court,  in  giving  the  second,  third,  fourth,  fifth 
and  sixth  instructions,  moved  by  the  defendant  as  aforesaid,  the  de- 
mandants excepted,  &c. 

The  demandants  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Underwood,  and  by  Mr  Hardin,  for 
the  plaintiffs  in  error.     No  counsel  appeared  for  the  defendanL 

Mr  Justice  Stort  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  judgment  of  the  circuit  court  for  the 
district  of  Kentucky,  upon  a  writ  of  right,  sued  forth  on  the  17tb  of 
January  1831 ;  in  which  the  plaintifls  in  error  were  the  demandantL 
The  proceedings  are  in  the  form  prescribed  by  the  statute  of  Ken- 
tucky ;  and  the  cause  was  tried  upon  the  issue  joined  by  the  partie& 
There  were  several  writs  of  right  ligainst  other  tenants  of  distinct 
parcels  of  the  same  tract  of  land,  held  by  the  tenants,  respectively, 
under  a  common  title ;  and  all  of  them  were  tried  at  the  same  tinofe, 
by  consent  of  the  parties ;  as  the  same  evidence  was  applicable  to  eacit 

The  demandants  claimed  title  through  intermediate  conveyances 
to  a  tract  of  land  of  two  thousand  acres,  lying  on  the  east  fork  of 
Rockcastle,  in  Lincoln  county,  under  a  patent  gmnted  to  James 
Kincaid,  by  the  commonwealth  of  Kentucky,  dated  the  ?d  day  of 
February  1796;  and  also  another  tract  of  land,  containing  one  thou- 
sand acres,  on  the  waters  of  Rockcastle,  on  the  south  side  and  con- 
tiguous to  that  of  two  thousand,  on  a  like  patent,  dated  on  the  same 
day. 

The  tenants  claimed  title  to  the  premises  under  a  patent  from  the 
commonwealth  of  Virginia,  to  Jacob  Remey,  of  twenty  thousand  acres 
of  land,  lying  on  the  waters  of  Rockcastle,  dated  on  the  15th  of  July 
1789.  Remey,  on  the  20th  of  November  1799,  conveyed  thirteen 
thousand  four  hundred  acres  of  the  same  tract  to  William  Edwards: 
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and  Edwards,  on  the  26th  of  December  1799,  conveyed  eeven  thou- 
sand acres  of  the  same  tract,  by  metes  and  bounds,  to  William  Pearl, 
die  tenant,  under  whom  ail  the  other  tenants  claim;  The  convey- 
ance to  Pearl  comprehends  all  the  land  in  controversy ;  and  the  same 
land  is  also  included  in  the  patents  to  Kincaid. 

At  the  trial,  evidence  was  introduced  by  the  tenants  to  prove  that,,  in 
1800,  Pearl  entered  into  and  settled  on  the  tract  of  land  so  conveyed 
to  him,  intending  to  take  possession  of  the  whole  tract ;  and  that  he, 
and  those  claiming  under  him,  have  had  possession  of  the  same  land 
ever  since,  and  havealways  claimed  to  liold  the  land  under  Remey's 
patent.  Evidence  was  also  introduced  to  prove,  that  James  M'Cdm- 
mon  (whose  name  is  mentioned,  as  we  shall  hereafter  see,  in  the 
bill  of  exceptions),  moved  his  family  and  settled  on  a  part  of  the  land 
in  controversy,  either  in  the  year  1800  or  1801,  under  a  purchase 
from  Pearl ;  but  how  much  land  he  purchased  or  held  did  not  ap- 
pear: and  about  two  years  afterwards,  by  some  arrangements  be- 
tween them,  M'Cammon  took  some  other  part  of  Pearl's  land,  in  the 
same  tract,  and  Pearl  took  the  place  where  M'Cammon  had  settled. 
Pearl's  original  settlement  was  a  little  outside  of  the  southern  bounds 
of  Kincaid's  thousand  acre  tracts  between  Sugar  Camp  branch  and 
Rockcastle :  and  M'Cammon's  original  settlement  was  within  Kin- 
caid's two  thousand  acres,  south  of  Moore's  creek. 

The  demandants  then  introduced  evidence  to  show  that  Remey's 
patent  did  not  cover  the  lands  patented  to  Kincaid,  but  that  it  covered 
land  at  or  near  the  mouth  of  Pond  creek ;  and  that  the  survey  of 
Remey  was  in  fact  made  on  Pond  creek,  (which  was  outside  of  the 
western  boundary  of  Kincaid's  patent),  as  the  beginning  corner, 
under  a  mistake  that  it  was  Raccoon  creek.  If  so  made,  it  was  clear, 
from  the  plea,  that  Remey's  survey  was  surveyed  off  the  land  in 
controversy. 

The  foregoing  are  all  the  portions  of  the  evidence  which  seem 
necessary  to  be  stated  in  order  fully  to  understand  the  bearing  of  the 
questions  made  at  the  trial. 

The  first  question  was  upon  the  admissibility  of  the  evidence  of 
witnesses,  oiSered  by  the  demandants,  to  prove  thai  one  Moore,  whose 
name  was  put  down  aa.one  of  the  original  chain  carriers,  in  making 
Remey's  survey,  was  dead ;  and  that  he  attended  with  the  witness, 
.Caosp  MuUins,  about  twenty-four  or  twenty-five  years  ago,  when 
.one  Charles  Smith  run  from  the  mouth  of  Pond  creek  to  the  white 
ori£  tree,  andjBilso  fun  the  line  north  from  the  mouth  of  Pond  creek: 
VOL.  X. — 3  E 
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and  while  hi  the  corner  and  running  the  line,  he  declared  that  to  be 
the  corner  made  by  Kincaid  (the  surveyor),  and  the^line  run  by  Wil- 
son,  by  the  direclion  of  Kincaid,  for  Reraey's  original  survey:  and 
also  to  prove  v^hat  Moore  had  said  to  others  relative  to  the  bouDdary 
of  Kemey's  patent,  and  the  making  of  the  original  sarvey,  since  the 
settlement  and  possession  of  Pearl  on  the  land  in  controversy.  This 
evidence  being  objected  to,  was  rejected  by  the  court :  and  this  con- 
stitutes the  matter  of  the  first  exception  of  the  demandants. 

We  are  of  opinion  that  the  evidence  was  properly  rejected.  It  was 
not  merely  hearsay,  but  hearsay  not  to  matters  of  general  reputation, 
or  common  interest  among  many,  but  to  specific  parts,  viz.  tlie  man- 
ner and  place  of  running  the  boundaryjines  of  Remey's  patent 
The  general  rule  is,  that  evidence,  to  be  admissible,  should  be  given 
under  the  sanction  of  an  oath,  legally  administered ;  and  in  a  judi- 
cial proceeding,  depending  between  the  parties  affected  by  it,  or 
those  who  stand  in  privity  of  estate,  or  interest  with  them.  So  it 
was  laid  down  by  Lord  Kenyon,  in  liis  able  opinion  in  the  King  v. 
Ens  well,  3  T.  Rep.  721.  Certain  exceptions  have,  however,  beeo 
allowed,  which  perhaps  may  be  as  old  as  the  rule  itself.  But  these 
exceptions  stand  upon  peculiar  grounds;  and,  as  was  remarked  by 
Lord  EUenborough  in  Weeks  v.  Sparke,  1  M.  &  Selw.  686  j.  the 
admission  of  hearing  evidence,  upon  all  occasions,  whether  in  rnaC- 
ters  of  public  or  private  right,  is  somewhat  of  an  anomaly.  Hearsay 
is  admitted  in  cases  of  pedigree;  of  prescriptive  rights  and  custoiiiB; 
and  some  other  cases  of  a  public  or  quasi  public  nature.  In  cases  of 
pedigree,  it  is  admitted  upon  the  ground  of  necessity,  or  the  great 
difficulty,  and  sometimes  the  impossibility  of  proving  remote  facts 
of  this  sort  by  living  witnesses.  But  in  these  cases  it  is  only  admit* 
ted,  when  the  tradition  comes  from  persons  intimately  connected,  or 
in  close  relation  with  the  family;  or  from  sourcesof  a  kindred  nature^ 
which,  in  a  general  sense,  may  be  said  to  import  verity ;  tliere  being 
no  lis  nota  or  otlscr  interest  to  affect  the  credit  of  their  statemeol 
So  ihe  law  was  expounded  by  Lord  Kenyon  in  The  King  v.  Ens* 
well,  3  Term  Rep.  723,  and  by  Lord  Eldon  in  Vowles  v.  Young,  IS 
Ves.  143,  and  in  Whitlocke  v.  Baker,  13  Ves.  614. 

In  cases  of  prescriptive  rights  and  custofus,  and  other  claims  of  a 
public  nature,  tradilion  and  reputation  have  been  in  like  manner 
admitted..  They  are  all  cases  of  a  general  right,  aflecting  a  number 
of  persons,  having  a  common  interest.  In  Morehead  v.  Wood,  14 
East's  Rep.  329  (note),  Lord  Kenyon  statet'  the  general  grouud  of 
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this  exceplioa  thus :  "evidence  of  reputalion  upon  general  points  is 
receivable,  because  all  mankind  being  interested  therein,  it  is  natural 
to  suppose,  that  they  may  be  conversant  with  the  subjects,  and  that 
they  should  discourse  together  about  them,  having  all  the  .same 
means  of  information."  "  But,"  he  says,  "  how  can  this  apply  to 
private  titles,  either  with  regard  to  particular  customs  or  private  pre- 
scriptions ?  How  is  it  possible  for  strangers  to  know  any  thing  that 
concerns  only  their  private  titles?*  Lord  Ellenborough,  in  Weeks  v. 
Sparke,  1  M.  &  Selw.  686,  commenting  on  this  distinction  between 
public  and  private  rights,  said,  "  1  confess  myself  at  a  loss  fully  to 
understand  upon  what  principle,  even  in  matters  of  public  right, 
reputation  was  ever  deemed  admissible  evidence.  •  It  is  said,  indeed, 
that  upon  questions  of  public  right  all  are  interested,  and  must  be 
presumed  conversant  with  them  ;  apd  that  is  the  distinction  taken . 
between  public  and  private  rights.  But  I  must  confess  I  have  not 
been  able  to  see  the  force  of  the  principle,  on  which  that  distinction 
is  founded,  so  clearly  as  others  have  done ;  though  I  must  admit  its 
existence."  And  in  that  case,  whi2:h  was  the  case  of  the  claim  of  a 
prescriptive  right  to  common  by  the  defendants,  as  appurtenant  to  a 
messuage;  evidence  of  reputation  was  admitted  on  the  part  of  the 
plaintiff  to  qualify  that  right,  because  the  right  in  some  sense  par- 
took of  the  nature  of  a  public  rights  as  it  was  understood,  that  theu^e 
were  other  persons  standi))g  in  pari  jure  with  the  defendant ;  and, 
therefore,  it  was  a  question  between  the  plaintifT,  and  a  multitude  of 
persons.  And,  indeed,  the  distinction  seems  now  clearly  established 
in  England,  that  hearsay,  or  reputation,  or  tradition,  is  not  admissi- 
ble in  cases  of  mere  private  riehts ;  but  only  in  cases  of  public  rights, 
or  those  quasi  publici,  involving  similar  interests  by  a  number  of  per- 
sons, (a)  Perhaps  a  reason  may  be  found  which,  upon  general  princi- 
ples, would  well  support  this  distinction.  It  is,  that  in  regard  to  private 
rights,  the  acts,  possession  and  assertion  of  title  by  theparties  claim- 
ing for  themselves  are,  in  all  cases,  susceptible  of  direct  proof;  but  in 
cases  of  public  rights,  the  acts,  possession  and  assertion  of  title  by 
many  persons,  not  in  privity  with  each  other,  cannot  be  explained 
or  qualified  to  be  in  furtherance  of  a  common  public  right ;  unless  the 
evidence  of  general  reputation  were  admissible  to  explain  the  inten- 
tion and  objects  of  the  parties  in  those  acts,  or  that  possession  or  as- 

(a)  See  Morehcad  ▼.  Wood,  13  East's  Rep.  327,  note,  329;  1  PhHlips  on  Erid.  ch. 
7,  sect.  7,  third  ed.  p.  100;  1  Stark.  Ev.  32,  seco***'  Liondon  cd. ;  Doe  v.  Thomss,  14 
last  s  Rep.  :t23 ;  Frcrman  v.  Phillips,  4  M.  dt  Selw.  4{)1. 
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sertion  of  title :  that  is  to  say,  whether  done  io  furt,herance  of  a  com- 
mon right,  or  of  a  private  right. 

It  is  upon  the  ground  of  this  same  distinction,  that  geneml 
reputation  is  admitted  in  England  in  cases  of  disputed  boundaries 
between  parishes  and  manors :  because  the  right  aflfects  many  persooi^ 
and  is  of  public  notoriety  and  interest  as  to  all  the  inhabitants  cf 
the  parish  or  manor,  (a)  And  yet,  in  England,  it  has  been  l^eld,  at 
nisi  prius,  (though  the  pint  has  not  been  settled  by  the  highest  au- 
thority) that  general  reputation  as  to  the  boundaries  between  private 
estates  is  not  admissible  evidence.  That  was  so  held  by  Baron  6ra- 
h'lm,  in  Clothier  v.  Chapman  ;  cited  in  14  East's  Rep.  331,  DOte.(i} 
The  doctrine  in  Aimerica,  in  respect  to  boundaries,  has  gone  further; 
and  has  admitted  evidence  of  general  reputation  as  to  boundaries 
between  contiguous  private  estates  ;(c)  but  there  it  ha^  stopped. 

These  are  the  principal,  if  not  the  only  classes  of  cases,  in  which 
hearsay  and  reputation  have  been  deemed  admissible  evidence.  The 
exclusion  of  it,  in  other  cases,  stands  upon  the  general  consideratioa 
that  it  is  not  upon  oath  ;  that  the  party  affected  by  it  has  no  oppo^ 
tunity  of  cross-examination  ;  that  it  often  supposes  better  evidence 
behind ;  that  it  is  peculiariy  liable  to  be  obtained  by  fraudulent  con- 
trivances ;  and  above  all,  that  it  is  exceedingly  infirm,  unsatisfactory 
and  intrinsically  weak  in  its  very  nature  and  character.  On  these 
accounts  judges  in  modem  times  have  leaned  against  any  extension 
of  it,  as  being  subversive  of  the  security  of  the  titles  of  parties  to  pro* 
perty  :  for  upon  a  strict  adherence  to  the  rules  of  evidence  that  secu- 
rity must  essentially  depend.  This  will  be  clearly  seen  by  what  til 
from  the  court  in  The  King  v.  Enswell,  3  T.  R.  707.  In  that  case 
Mr  Justice  BuIIer,  though  in  favour  of  the  admission  of  the  evidence 
upon  the  ground  of  authority,  said  :  "the  true  line  for  courts  to  ad- 
here to  is,  wherever  evidence,  not  on  oath,  has  been  repeatedly  re- 
ceived and  sanctioned  by  judicial  determinations,  it  shall  '>e  allow- 
ed ;  but  beyond  that,  the  rule  that  no  evidence  shall  be  admitted  but 
what  is  upon  oath,  shall  be  observed.**  The  doctrine  of  the  other 
judges,  on  that  occassion,  went  to  the  same  extent.     In  Doe  v. 

(a)  Nichols  v.  Parker,  cited  14  Eaflt's  Rep.  331,  note ;  Paston  ▼.  Dwe,  10  B.* 
CrcB.  Rep.  17. 

(6)  See  also  1  Slark.  Ev.  p.  :0,  34,  second  London  ed  ;  Phillips  on  Ev.  ch.  7, 
sect.  7,  p.  lfc>J>,  I  DO,  Uiird  ed.     But  hoc  Barnes  v.  Mawson,  1  M.  &•  Selw.  77,  81. 

(f)  See  Cauiiiiiin  v.  Presbyterian  Congregation,  6  Binn.  59;  Conn  ▼.  Pcno,  I 
Peters  s  C.  Rep.  4%,  511 ,  512.    See  also  The  King  v.  Enswell,  3  T.  Rep.  719. 
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Thomas^  14*Ei|8t'8  Rep.  828,  the  court  held,  evidence  of  reputation, 
that  the  land  had  belonged  to  J.  S.  and  was  purchased  of  him  by  the 
first  testator,  though  coupled  with  corroborative  parol  evidence  that 
the  same  had  belonged  to  J.  S.,  was  inadmissible ;  upon  the  ground 
that  reputation  was  not  admissible  to  prove  the  ownership  of  private 
property. (a)  And  Mr  Chief  Justice  Mansfield,  in  delivering  his 
opinion  in  the  case  of  the  Berkeley  Peerage,  (4  Campb.  Rep.  414^ 
445),  after  stating  that  by  the  general  rule  of  law,  nothing  said  by 
any  person  can  be  used  as  evidence  between  contending  parties  un- 
less it  is  delivered  on  oath,  in  the  presence  of  those  parties ;  said,  "  with 
two  exceptions  this  is  adhered  to  in  all  civil  cases :  first,  on  the  trial 
of  rights  of  common  and  other  rights  claimed  by  prescription  :  and 
secondly,  on  questions  of  pedigree."  Perhaps  this  enumeration  will, 
upon  close  examination,  be  foun4  too  narrow ;  but  it  show^the  strict- 
ness with  which  the  exception  in  fiivour  of  hearsay  tradition  and 
reputation  is  constantly  construed,  as  being  against  the  general  prin- 
:iple8  of  evidence. 

In  this  court  a  like  restricted  doctrine  has  been  maintained.  In 
Mima  Queen  v.  Hepburn,  7  Cranch  290,  Mr  Chief  Justice  Mar- 
shall, in  delivering  the  opinion  of  the*  court,  said,  **i[  other  cases  (of 
hearsay)  standing  on  similar  principles  should  arise,  it  may  well  be 
doubted,  whether  justice  and  the  general  policy  of  the  law,  would 
warrant  the  creation  of  new  exceptions.  The  danger  of  admitting 
hearsay  evidence,  is  sufficient  to  admonish  courts  of  justice  against 
lightly  yielding  to  the  introduction  of  fresh  exceptions  tb  an  old  and 
well  established  rule ;  the  value  of  which  is  felt  and  acknowledged 
by  all.** 

These,  and  other  cases  also,  fully  justify  the  conclusion,  (which  is 
indeed  stated  by  elementary  writers)  that  in  order  to  authorize  the 
admission  of  hearsay  evidence,  (except  in  cases  of  pedigree)  three 
things  must  generally  concur :  first,  that  the  fact  to  which  the  re- 
putation or  tradition  applies,  must  be  of  a  public  nature  :  secondly, 
if  the  reputation  or  tradition  relate  to  the  exercise  of  a  right  or  pri. 
vilegiBy  it  must  be  supported  by  acts  of  enjoyment  or  privilege  within 
the  period  of  living  memory :  thirdly,  that  it  must  not  be  reputation 
or  traditionary  declarations  to  a  particular  fact.  (6) 


(a)    See  Blarkett  ▼.  Lowei,  2  M.  &  Selw.  494. 

(h)  See  1  Starkie**  Eyidence  32,  35,  second  LOadon  edition  ;  1  Phillips  on  Evi- 
nce, eh.  7,  sec.  7,  p.  178, 192 ;  Morewood  v.  Wodd,  14  Easts  Rep.  327,  note. 
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Thi»last  qualification  is  most  importaot  in  the  present  case,  as  it 
applies  directly  to  it,  and  is  established  by  clear  and  decisive  autho- 
rity. In  Antram  v.  Wodd,  5  Term  Rep.  123,  lord  Kenyon  said, 
**  although  a  general  right  may  be  proved  by  traditionary  evidence, 
yet  a  particular  fact  cannot :''  and  Mr  Justice  Groce  (the  only  other 
judge  then  in  court)  concurred  in  that  opinion.  That  was  a  case 
where  hearsay  evidence  was  offered  to  establish  the  identiiy  of  landsi 
and  thereby  a  right  to  the  coals  in  tliem ;  and  it  was  held  inadmissible. 
The  same  doctrine  was  recognized  by  lord  Ellenborough,  in  Weeks 
V.  Sparke,  1  M.  &  Selw.  687 ;  where,  referring  to  evidence  of  peram- 
bulations ;  he  admitted  (hat  they  were  not  evidence  of  a  particular  act 
done,  as  that  such  a  turf  was  dug,  or  such  a  post  put  down  in  a  par- 
ticular spot.  So  Mr  Chief  Justice  Mansfield,  in  his  opinion  on  the 
Berkeley  Peerage  case,  4  Camp.  Rep.  415,  after  alluding  to  the  evi- 
dence of  what  dead  men  have  said,  as  to  the  reputation  of  a  right  of 
way,  common  and  the  like,  said,  ^^  a  declaration,  ^vith  regard  to  a 
particular  fact,  which  would  "support  or  negative  ihe  right,  is  inad- 
missible." Even  in  cases  nearly  approaching  to  those  of  pedigree, 
where  hearsay  is  admissible  of  particular  facts,  such  as  marriages, 
births  and  deaths,  and  their  respective  times  ;  it  has  been  held,  that 
hearsay  as  to  the  place  of  birth,  is  not  admissible  ;  for  it  turns  upoa 
a  single  fapt,  that  of  locality,  and  that  ought  to  be  proved  by  the 
ordinary  course  of  evidence.  Rex  v.  E'rith,  8  East's  Rep.  539.  In 
Mima  Queen  v.  Hepburn,  7  Crane n  290,  the  couit  decided,  thai 
hearsay  evidence  was  not  admissible  to  prove  a  specific  fact,  nlthoiigb 
the  witnesses  to  the.  fact  were  dead ;  and,  therefot^e.  evidence  of 
hearsay  that  the  ancestor  of  a  person,  suin^  for  freedom,  was  free, 
was  held  inadmissible.  The  same  point  was  again  decided  in  Davis 
V.  Wood,  1  Wheat.  6,  3  Cond.  Rep.  465. 

Upon  these  doctrines  and  authorities,  we  are  of  opinion,  tha*  the 
evidence  in  the  piesent  exception  staled,  was  rightly  rejected.  It 
was  evidence  not  to  general  reputation  as  Ko  boundary  ;  but  to  par- 
ticular facts  and  circumstances  attendant  upon  the  original  making 
of  Remey's  survey. 

The  next  exception  is  founded  upon  the  refusal  of  the  court  to 
permit  testimony  to  be  given  of  the  declarations  of  one  Kihcaid  (ihc 
surveyor  of  Remey's  survey),  under  the  following  circumstances: 
Kincaid  liad  been  examined  as  a  witness  for  the  demandants,  (by 
way  of  deposition)  ond  the  ipnants,  thereupon,  gave  'n  evidence  lh« 
converealiootanddeclarations  of  Kiiiraid,  to  certain  witnesses,  in  onl*^ 
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to  discredit  bis  (Kinbaid's)  testimony,  and  to  show  that  he  had 
staled,  that  the  survey  was  made  by  him,  at  the  mouth  of  Raccoon 
creek,  for  Remey,  when  it  was  his  interest  to  place  it  at  Pond  creek. 
The  demandants  then,  with  a  view  to  sustain  Kincaid,  and  to  sup- 
port the  statements  going  to  his  interest,  offered  witnesses  to  prove 
the  statements  and  conversations  of  Kincaid  at  other  times,  corres- 
ponding with  the  statements  made  in  liis  deposition,  relative  to  his 
making  the  surveys  of  Thompson  and  Remey;  and  it  being  suggested 
by  the  demandants,  upon  an  inquiry  from  the  court,  that  these  state- 
ments and  conversations  were  subsequent  to  those  testified  to  by  the 
tenants'  witnesses;  the  coiut,  upon  an  objection  taken  by  the  ten- 
ants, excluded  the  evidence.  In  our  opinion,  the  evidence  was 
rightly  excluded. 

Where  witness  proof  has  been  offered  against  tlie  testimony 
of  a  witness  under  oath,  in  order  to  impeach  his  veracity,  estab- 
lishing that  he  has  given  a  different  account  at  another  time, 
we  are  of  opinion  that,  in  general,  evidence  is  not  admissible,  in 
order  to  confirm  his  testimony,  to  prove  tliat  at  other  times  he  has 
givei\  the  same  account  as  he  has  under  oath  ;  for  it  is  but  his  mere 
declaration  of  the  fact ;  and  that  is  not  evidence.  His  testimony 
under  oath  is  better  evidence  than  his  confirmatory  declarations  not 
under  oath ;  and  the  repetition  of  his  asseriions  does  not  carry  his  cre- 
dibiHty  further,  if  so  far  as  his  oath.  We  say  in  general,  because 
tliere  are  exceptions  ;  but  they  are  of  a  peculiar  nature,  not  applica- 
ble to  (he  circumsfances  of  (he  present  case  :  as  where  the  testimony 
is  assailed  as  a  fabrication  of  a  recent  date,  or  a  complaint  recently 
made ;  for  there,  in  order  to  repel  such  inipula(ion,  proof.of  the 
antecedent  declaration  of  the  par(y  may  be  admitted. 

It  is  true,  that  in  Lut(erel  v.  Rcynell,  1  Mod.  Rep.  2S2,  it  was 
held,  that  (hough  hearsay  be  not  allowed  as  direct  evidence,  yet  it 
may  be  admitted  in  corroboration  of  a  \vi(ness's  (eslimony,  to  6liow 
that  he  allirmed  the  same  thing  upon  other  occasions,  and  that  he 
is  s(ill  constant  (o  himself.  Lord  Chief  J^aron  Gilbert  ha^  asserted 
the  same  opinion,  in  his  Treatise  on  Evidence,  page  135.  But 
Mr  Justice  Buller,  in  his  Nisi  Prius  Trea(ise,  page  294,  says,  "  but 
clearly  it  is  not  evidence  in  chiof ;  and  it  seems  doubtful  whether  it 
is  so  in  reply  or  not."  The  same  que  ;(ion  came  before  the  house  of 
lords,  in  ihe  Berkeley  Peerage  case  ;  and  it  was  there  said  by  lord 
Redesdale,  that  he*  had  always  understood  that  for  (he  purpose  of 
impugning  the  (estunony  of  a  witness,  his  declarations  at  another 
time  might  be  inquired  into;  but  not  for  the  purpose  of  confirming 
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his  evid^ace.  Lord  Eldon  expressed  bis  decided  opinion,  thai  lliii 
was  ihe  true  rule  to  be  observed  by  the  counsel  in  the  cauae.(a) 
Lord  Chief  Justice  Eyre  is  also  represented  to  have  rejected  such 
evidence ;  wben  offered  on  behalf  of  the  defendant 'in  a  prosecutioa 
for  forgery. (b)  We  think  this  is  not  only  the  better,  but  the  true 
opinion;  and  well  founded  on  the  general  principles  of  evidence. 
There  is  tliis  additional  objection  to  the  admission  of  the  confirma- 
tory evidence  in  the  present  case,  that  it  is  of  subsequent  declara- 
tions ;  which  would  enable  the  witness  at  any  time  to  control  the 
effect  of  the  former  declarations,  which  he  was  concious  that  he  had 
made,  and  which  he  might  now  have  a  motive  to  qualify  or  weaken, 
or  destroy. 

In  the  farther  progress  of  the  cause,  the  tenants,  in  order  to  proTe 
the  boundaries  of  the  demandants'  land,  as  laid  down  in  the  plat, 
and  claimed  by  them ;  gave  in  evidence  the  original  plats  and  certifi- 
cates of  survey  of  Kincaid's  two  thousand  and  one  thousand  acre 
tracts;  and  then  examined  M'Neal,  a  witness  of  the  demaodant^^ 
who  was  first  introduced  to  prove  their  boundary:  who  stated  that 
the  water  courses,  as  found  on  the  ground,  did  not  correspond  with 
those  represented  on  the  said  plats :  and  after  being  examined  by 
the  demandants,  for  the^purpose  of  proving  that  the  marks  on  the 
trees;  claimed  by  them  as  the  corner  and  lines  of  their  surveys,  were 
as  ancient  as  the  said  surveys,  and  also  as  to  the  position  and  other- 
wise of  the  lines  and  corners  claimed  by  them,  and  represented  on 
the  plat  rdade  and^used  at  tlie  trial ;  stated,  on  the  cross  examinatioD 
of  the  tenants'  counsel,  that  some  of  the  lines,  marked  to  suit  the 
calls  of  the  said  surveys,  appeared  to  be  younger,  and  others,  from 
their  appearance,  might  be  as  old  as  the  date  of  the  said  plats.   The 
demandants,  to  counteract  this  evidence,  and  to  sustain  their  claim; 
offefed  in  evidence  a  survey,  made  out  by  M'Neal,  in  an  action  of 
ejectment  formerly  depending  between  the  same  parties  for  the  same 
land,  .of  which  survey  Pearl  had  due  notice.     The  tenants  objected 
to  the  reading  of  the  explanatosy  report  accompanying  this  survey, 
and  the  court  refused  to  allow  so  much  thereof  as  stated  the  appear* 
ance  as  to  age  and  otherwise  of  thp  lines  and  comers  to  go  in  evi- 
dence to  the  jury ;  and  accordingly  caused  to  be  erased  from  the  plat 
the  words  following,  viz,  "ancient"  (chops); — ^'John  Forbes,  Jun., 

(a)  Cited  in  1  Pliillips  on  Kvidi^nce.  c.h.  8,  page  213,  qote,  [330  note]  ;  1  S(arkit'> 
"Evidence  187,  second  London  edition,  and  note  (n). 
{b)  Ibid. 
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States  he  cut  the  same  letters  and  figures ;'' — '*on  the  east  sid^,  the 
chops  appear  to  have  been  marked  with  a  larger  axe,  thau  the  chops 
on  the  beginning  tree;" — and  then  permitted  the  residue  of  the 
report  and  plat  to  go  in  evidence.  This  constitutes  the  third  excep- 
tion of  the  demandants. 

We  are  of  opinion,  that  there  was  no  error  in  this  refusal  of  the 
court.  Strictly  speaking,  the  demandants  had  no  right,  upon  the 
principles  already  stated^  to  give  in  evidence  any  other  prior  state- 
ments of  M^Neal  to  confirm  his'  testimony.  But,  in  truth,  the  evi- 
dence was  oiSered  to  discredit,  in  part,  his  present  testimony :  and 
certainly  the  demandants  were  not  at  liberty  to  discredit  their  own 
witness  by  showing  his  former  declarations  on  the  same  subject; 
though  they  might  show  by  other  witnesses  that  he  was  mistaken. 
But  independent  of  these  objections,  the  evidence  was  inadmissible 
upon  general  principles.  It  was.  mere  hearsay.  The  survey,  made 
by  a  surveyor,  being  under  oath,  is  evidence  as  to  all  things  which 
are  properly  within  th6  line  of  his  duty.  But  his  duty  is  confined  to 
describing  and  marking  on  the  plat,  the  lines,  corners,  trees,  and 
other  objects  on  the  ground,  and  to  subjoin  such  remarks  as  may 
explain  them :  but  in  all  oth^r  respects,  and  as  to  all  other  facts,  he 
stands,  like  any  other  witness,  to  be  examined  on  oath  in  the  pre- 
sence of  the  parties ;  and  subject  to  cross  examination.  The  reasoif 
why  a  survey,  made  by  a  public  surveyor  in  discharge  of  his  public 
duties,  is  admitted  as  evidence  in  suits  between  other  parties,  is,  not 
that  it  is  hearsay;  but  that  The  act  is  officially  done  under  oath,  and 
in  discharge  of  his  duties  to  the  government  and  the  public.  But  it 
has  never  been  supposed,  that  if  in  such  a  survey  the  surveyor  should 
go  on  to  state  collateral  factn,  or  declarations  of  the  parties,  or  other 
matters,  not  within  the  scope  of  his  proper  official  functions ;  he  could 
thereby  make  them  evidence  as  between  third  persons. 

In  the  further  progress  of  the  trial,  the  demandants,  after  the  evi- 
dence was  closed  on  both  sides,  moved  the  court  to  instruct  the  jury 
that  if  they  believed,  from  the  evidence,  that  the  Purvey  of  Remey 
and  the  adjoining  survey  of  Thompson,  were,  in  point  of  fact,  made 
at  the  mouth  of  Pond  Creek,  by  beginning  at  or  near  the  letter  L, 
on  the  plat,  that  the  law  locales  the  patent  on  the  ground  where  it 
was  actually  surveyed,  notwithstanding  the  call  or  reference  on  the 
said  patents,  or  either  of  them,  to  [for]  the  mouth  of  Raccoon  creek; 
and  if  they  found  that  the  patent  of  Remey,  as  surveyed,  does  not 
interfere  with  the  claim  of  the  demandants,  that  they  ought  to  find 
VOL.  X. — 3  p 
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for  the  demandants;  unless  ihey  find  ihat  the  defendants  have  bad 
possession  by  an  actual  residence  or  fence  within  the  patent  of  tbe 
demandants  thirty  years  or  more  before  ihe  bringing  of  these  [suits]. 
The  court  refused  to  give  this  instruction,  as  moved;  but  gave  the 
instruction  as  moved  after  substiuning  for  the  word  *^fence^  the 
words  "improvements  with  the  intention  of  taking  possession."  To 
wljich  refusal  tlie  demandants  excepted. 

It  is  wliolly  unnecessary  for  us  to -consider  whether  theinstructioo, 
as  given,  is  maintainable  in  point  of  law  or  not;  and  the  only  ques- 
tion is,  whether  the  refusal  to  give  it  as  prayed  for,  was  incorrect 
But  this  resolves  itself  into  the  point,  whether  it  is  absolutely  neces- 
sary to  constitute  a  possession  of  land,  sufficient  to  bar  an  adverse 
title  thereto  under  the  statute  of  limitations  limiting  writs  of  right 
to  thirty  years,  that  there  should  be  an  actual  residence  or  fence  by 
the  party  claiming  the  benefit  of  the  statute ;  that  is,  an  actual  resi* 
dence  on  the  lap^,  or  a  pedis  possessio  of  it'by  an  enclosure.  The 
argument  in  support  of  the  instruction,  as  prayed,  assumes  that  there 
can  be  no  possession  to  defeat  an  adverse  title,  except  in  one  or  other 
of  these  ways;  that  is,  by  an  actual  residence,  or  an  actual  en- 
closure: a  doctrine  wholly  irreconcilable  with  principle  and  authority. 
Nothing  can.be  more  clear,  than  that  a  fence  is  not  indispensable  to 
constitute  possession  of  a  tract  of  land.  The  erection  of  a  fence,  is 
nothing  more  than  an  act  presumptive  of  an  intention  to  assert  an 
ownership  and  possession  over  the  property.  But  there  are  many 
other  acts,  which  are  equally  evincive  of  such  an  intention  of  assert- 
ing such  ownership  and  possession:  such  as  entering  upon  land  and 
making  improvements  thereon;  raising  a  crop  of  corn;  felling  and 
selling  the  trees  thereon,  &c.;  under  colour  of  title. 

An  entry  into  possession  of  a  tract  of  land,  under  a  deed  containing 
specific  metes  and  bounds,  gives  a  constructive  possession  of  the  whole 
tract,  if  not  in  any  adverse  possession;  although  there  may  be  do 
fence  or  enclosure  round  the  ambit  of  the  tract,  and  an  actual  resi- 
dence only  on  a  part  of  it.  To  constitute  actual  possession,  it  is  iM)t 
necessary  that  there  should  be  any  fence  or  enclosure  of  the  land. 
If  authority  were  necessary  for  so  plain  a  proposition,  it  will  be  found 
in  the  case  of  Moss  v.  Scott,  2  Dana's  Kent.  Rep.  275 ;  where  the 
court  say,  that  '^  it  is  well  settled  that  there  may  be  a  possession  in 
fact  of  land  hot  actually  enclosed  by  the  possessor.**  But  this  sub- 
ject will  naturally  arise  .and  be  considered  more  fully  under  the  next 
instruction  prayed  for :  and  it  is  only  necessary  to  say,  that  we  per- 
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ccive  no  error  in  the  refusal  of  the  court  to  give  that  wiiich  was  here 
prayed  for. 

The  demandants  then  prayed  the  court  to  instruct  tlie  jury  "  that 
unless  they  find  that  Remey's  survey  covers  the  patents  under  which 
the  demandants  claim,  the  settlement  of  M'Cammon  within  the  two 
thousand  acres  does  not  give  a  claim  to  a  possession  within  the  one 
thousand  acres  patent ;  nor  does  the  possession  within  tlie  one 
thousand  acres  patent  give  any  possession'  within  the  two  thousand 
acres  patent.  That,  as  to  the  two  thousand  acres,  the  statute  runs 
as  to  that  from  the  time  a  possession  was  taken  by  an  actual  resi- 
dence, or  by  fencing ;  and  the  same  as  to  the  one  thousand  acres : 
consequently,  that  if  they  [the  jury]  find  that  one-  has  been  thu« 
possessed  adversely  for  thirty  years  next  before  the  bringing  pf  this 
suit,  and  the  other  not ;  that  as  to  the  other  not  so  held,  they  should 
find  against  sucli  tenants  as  were  within  such  patents  at  the  date  of 
the  demandants'  writ ;  provided  these  settlements  are  not  included  in- 
Rcmey*s  or  Thompson's  surveys,  as  originally  surveyed." 

The  latter  part  of  this  instruction  as  prayed,  is  disposed  of  by  the 
considerations  already  suggested  under  the  preceding  head.  The 
other  part  may  require  some  further  explanations,  in  order  to  show  its 
bearing  and  pressure.  The  tract  of  seven  thousand  acres  conveyed  by 
Edwards  to  Pearl,  included,  as  has  been  already  stated,  both  of  the 
tractsof  two  thousand  acres  and  one  thousand  acres  claimed  by  the  de- 
mandants, within  its  boundaries.  The  house  and  settlement  of  Pearl 
were  on  the  southern  side  of  the  one  thousand  acres  tract ;  and  the 
house  and  settlement  of  M'Cammon  were  within  the  two  thousand 
acres  tract,  aid  near  the  centre  of  the  eastern  line  of  that  tract. 
Pearl  entered  into  possession  of  the  seven  thousand  acres  tract  under 
his  deed  from  Edwards ;  and  as  that  deed  described  the  tract  by 
metes  and  bounds,  Pearl  must,  upon  the  principles  already  stated, 
be  deemed  to  have  been  in  possession  of  the  whole  tract ;  unless  some 
part  of  it  was,  which  is  not  shown,  in  the  adverse  possession  of  some 
other  claimant.  In  short,  his  entry  being  under  colour  of  title  by 
deed,  his  possession  is  deemed  to  extend  to  the.  bounds  of  that  deed ; 
although  his  actual  settlement  and  improvements  were  on  a  small 
parcel  only  of  the  tract.  In  such  a  case,  where  there  is  no  adverse 
possession,  the  law  construes  the  erttry  to  be  co-extensive  with"  the 
grant  to  the  party  ;  upon  the  ground  that  it  is  liis  clear  intention  to 
assert  such  possession.  This  doctrine  .  is  well  settled.  It  was 
affirmed  by  this  court  in  Barr  v.  Gratz,'4  Wheat.  Rep.  222,  223 ; 
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and  it  has  been  fully  recognized  and  acted  upon 'by  the  state  courts 
of  Kentucky.     In  Fox  v.  Hinton,  4  Bibb^s  Rep.  559,  it  was  held  by 
the  court,  that  where  two  patents  interfere  in  part,  and  before  pos- 
session is  taken  under  the  elder  patent,  the  junior  patentee  enten 
upon  the  land  within  the  interference  with  an  intention  to  take  pos- 
session, he  shall  be  construed  to  be  in  possession  to  the  extent  of 
bis  claim.     In  Thomas  v.  Harrow,  i  Bibb's  Rep.  563,  the  same 
court  held  that  a  person  entering  on  land  under  a  deed  of  convey- 
ance specifying  the  boundaries,  is  in  possession  to  the  extent  thereof; 
although  the  person  making  the  conveyance  had  only  an  entry, 
which  did  not  appear  to  cover  the  land,  and  which  had  not  beea 
perfected  by  survey  or  patent.     The  cases  of  Smith's  Heirs  v^  Lock- 
ridge,  S.Littell's  Rep.  19,  20;  Gates  v.  Lofius,  4  Monroe's  Rep. 
44S;  Moss  v.  Currie,  1  Dana's  Kent.  Rep.  267  ;  Boyce  v.  Blake,  t 
Dana's  Kent.  Rep.  127;  Smith's  Heirs  v.  Frost's  Devisee,  2  Dana's 
Kent  Rep.  148,  149;  and  Harrison  v.  M'Daniel,  2  Dana's  Kent 
Rep.  354,  are  to  the  same  effect,  and  contain  a  full  exposition  of  the 
doctrine. 

M'Cammon  having  entered  under  Pearl,  his  possession  must  be 
deemed  consistent  with  the  title  of  Pearl.  There  is,  however,  no 
priDof  of  the  nature  or  extent  of  his  claim  in  the  case.  If  he  entered 
under  a  deed  from  Pearl,  then  his  possession  would  be  coexteosire 
with  the  boundaries  prescribed  in  that  deed.  If  he  entered  withoat 
deed,  his  possession  must  either  be  deemed  a  continuation  of  that  of 
Pearl,  or  bounded  by  his  actual  occupancy.  In  Jones  v.  Chiles^  t 
Dana's  Rep.  28,  it  was  held  by  the  court,  that  if  a  landlord  settles  a 
tenant  without  bounds  upon  a  tract  of  land,  he  is  in  possession  to  the 
limits  of  the  claim.  But  if  the  tenant  is  restricted  by  metes  and 
bounds,  to  a  part  only  of  the  land ;  the  landlord's  possession  is  in  like 
manner  limited.  And  upn  the  same  principles  the  court  held,  that 
if  the  proprietor  of  a  tract  sells  a  prtion  of  it  designated  by  metes 
and  bounds,  and  the  vendee  enters  into  possession,  his  entry  must  be 
deemed  of  his  own  land,  only ;  and  it  has  no  effect  as  an  entry  upon 
or  possession  of  the  rest  of  the  tract. 

If  with  these  principles  in  view  we  examine  the  instruction  asked 
of  the  court,  it  will  be  found  open  to  much  objection.^  It  assumes 
certain  facts  as  its  basis,  ^wbich  were  not  in  evidence ;  or,  if  in  evi- 
dence, they  were  for  the  decision  of  the  jury.  The  court  were  asked 
to  instruct  the  jury,  "  that  the  settlement  of  M'Cammon  within  the 
two  thousand  acres  tract,  did  not  give  a  claim  to  a  possession  within 
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theone  ibonsaod  acres  tract,^'  without  ascertaiauig  whether  the  claim 
or  title  of  M'Cammon  extended  into  the  latter  or  not  Now,  it  is 
plain  that  if  his  claim  or  title  did  extend  into  the  latter,  he  would 
have  had  a  constructive  possession  to  the  extent  of  that  claim  or  title. 
The  other  part  of  the  instruction  asked  is  extremely  vague.  It  is^ 
^nor  does  the  possession  within  the  one  thousand  acres  patent 
give  any  possession  within  the  two  thousand  acres.''  It  is  not  said 
by  whom  the  possession  is  supposed  to  be,  whether  by  M'Cammon  or- 
by  Pearl,  or  by  any  other  person.  If  the  poraession  intended  was  that 
of  Pearl,  as  both  tracts  were  within  his  tract  of  seven  thousand  acres; 
it  is  clear  that  his  possession  would  extend  over  both  tracts,  upou  the 
principles  already  stated.  If  the  possession  intended  was  that  of 
M'Cammon,  it  is  open  to  the  objection  already  stated,  that  the  bound- 
aries of  his  claim  or  title  are  not  ascertained,  so^ts  to  enable  the  court 
to  give  the  instruction  as  matter  of  law.  In  truth,  the  instruction 
asked  seems  to  have  proceeded  upon  ar  ground  perfectly  untenable  in 
itself;  add  that  is,  that  as  to  third  persons,  who  are  in  under  title  or 
colour  of  title,  their  possession  b  to  be  bounded  and  limited  by  the 
nature  and  extent  and  origin  of  th^  distinct  titles  of  tbeir  adversary ; 
and  not  by  that  under  which  they  themselves  have  entered  and 
taken  possession.  For  these  reasons  we  are  of  opinion  that  the 
instruction  was  properly  refused  by  the  court. 

The  last  exception  now  insisted  on,  is  in  the  following  instruction, 
given  by  the  court  upon  the  prayer  of  the  tenants.  **  That  if  they 
[the  jury]  find,  from  the  evidence,  that  Remey's  patent  does  not 
cover  the  land  in  contest,  yet  if  they  find,  from  the  evidence,  that 
the  tenants,  or  any  of  them,  or  those  claiming  under  them,  have  bad 
possession  of  the  land  in  contest  for  thirty  years  next  before  the  com- 
mencement of  the  demandants'  suit,  they  must  find  for  the  tenants." 
It  is  probable  that  the  actual  form  in  which  this  instruction  was  asked, 
was  occasioned  by  the  agreement  of  the  parties,  that  all  these  actions 
against  the  different  tenants  upon  the  different  writs  of  right "  should 
be  heard  at  the  same  time,"  without  prejudice  to  the  rights  of  either 
party;  and  that  the  evidence  ** should  be  heard  as  to  all,  and  to  be 
appUed  to  each  respectively,"  and  therefore  that  the  instruction 
should  be  construed  accordingly,  reddendo  singula  singulis.  But  we 
see  no  objection  to  it  in  the  form  in  which  it  was  actually  given, 
under  the  circumstances  of  the  present  case,  and  the  titles  set  up  by 
the  parties  respectively.  The  demandants  claimed  adversely  to  all 
the  tenants,  upon  a  title  independent  and  distinct  from  theirs.    The 
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tenants  all  claimed  under  the  title  of  Pearl,  by  his  deed  of  the  sevec 
thousand  acres/ that  is,  under  a  title  common  to  them  all.  The  de- 
mandants-could not  recover  any  tract  in  controversy,  unless  the; 
were  seised  thereof  within  thirty  years,  the  period  prescribed  by  the 
statute  of  limitations  for  writs  of  right.  If,  therefore,  there  had  been 
thirty  years  adverse  possession  of  the  particular  tract  in  controversy, 
by  any  of  the  tenants,  the  demandants  had  failed  in  their  suit,  and 
were  barred  from  any  recovery.  This  was  the  whole  purport  of  the 
instruction  given  ;  and,  in  our  judgment,  it  was  perfectly  correct.  It 
has  been  supposed,  at  the  argument,  that  the  instruction  was  defect- 
ive in  not  stating  that  the  possession  was  adversary  and  uninterrupted 
duriilg  the  whole  thirty  years:  and  the  case  of.  Forman  v.  Ambler, 
2  Dana's  Kent.  Rep.  10*9,  110,  is  relied  on  to  sustain  the  objection. 
But  the.  court  in  that  case  admitted,  that  the  instruction  was  free 
from  legal  exception,  as  understood  by  the  court  and  the  parties. 
And  whatever  ground  there  might  be  for  the  court,  in  that  case,  to 
come  to  the  conclusion  that  the  jury  might  have  been  misled  by  it, 
(with  which  we  do  not  intermeddle),  under  the  peculiar  circum- 
staqces  of  the  case ;  we  are  of  opinion  that,  under  the  circumstances 
of  the  present  case,  the  instruction  was  definite  and  unambiguous  in 
its  purport  and  efiect,  and  such  as  the  law  justifies. 

Upon  the  whole,  the  judgment  of  the  circuit  court  ib  afilrmed  with 
costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  recoitf 
from  the  circuit  court  the  United  States  for  the  disirict  of  Ken- 
tucky, and  was  argued  by  counsel;  on  consideration  whereof,  it 
is  ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said 
circuit  court  in  this  cause  be,  and  the  same  iig^bereby  aflSrn^ad,  with 
costs. 
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Thomas  D.  Owings,  plaintiff  in  error  v.  Luke  Tiernan's 

Lessee. 

The  traniMsript  of  the  record  had  been  lodged  by  the  plaintiffs  in  error  with  the  olerk 
of  the  court  on  the  24th  of  October  1835 ;  who  refused  to  file  it  or  docket  the  caoMy 
until  the  plantiffs  hod  given  the  fee  bond  in  pursuance  of  the  thirty-seventh  rule 
of  t&e  court.  The  counsel  for  the  plaintiffs  in  error  moved  to  have  the  transcript 
filed  and  docketed ;  alleging  they  had  done  all  the  law  required  to  be  done  in  order 
to  bring  the  case  before  this  court.  On  the  part  of  the  defendant  in  enroiy  his 
counsel  filed  and  read  in  open  court  certified  copies  of  the  writ  of  error,  citation 
and  appeal  bond,  and  of  the  judgment  of  the  circuit  court;  and  having  stated  that 
the  plaintiffs  in  error  had  failed  to  have  the  case  docketed  according  to  the 
thirtieth  rule  of  the  court,  they  moved  to  have  the  case  docketed  and  dismissed. 
The  court  overruled  the  motion  to  docket  and  dismiss  the  cause ;  and  also,  the 
motion  to  have  the  transcript  filed,  and  the  cause  docketed  wit>>ant  the  fee  bond 
being  first  given..  These  motions  were  overruled  on  the  18th  of  January  1836 ; 
and  the  court  allowed  the  plaintiffs  in  error  until  the  1st  day  of  March  following 
to  give  to  the  clerk  the  fee  bond  :  on  the  failure  so  to  give  the  same,  the  wilt  of 
error  to  be  dismissed. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Kentucky. 

Mr  Underwood,  counsel  for  the  defendant  in  error  in  this  cause, 
having  filed  and  read  in  open  '^ourt  certified  copies  of  the  writ  of 
error,  citation  and  appeal  bond  in  this  case,  and  the  judgment  of 
the  circuit  court  of  the  United  States  for  the  district  of  Kentucky, 
rendered  in  said  cause;  and  having  stated  that  the  plaintifli  in 
error  had  failed  to  have  their  transcript  of  the  record  of  said  cause 
filed  with  the  clerk,  and  their  cause  placed  upon  the  calendar  of 
this  court  according  to  the  rules  thereof;  now  moved  the  court 
to  have  said  writ  of  error  docketed  and  dismissed  in  pursuance 
of  the  thirtieth  rule  of  the  court :  which  motion  was  opposed 
by  Messrs  Loughborough  and  Crittenden,  counsel  for  the  plaintiflfs 
in  error ;  who  stated  that  the  transcript  of  the  record  of  the  cause  had 
been  lodged  with  the  clerk  of  this  court  the  24th  of  October  1835; 
who  refused  to  file  the  record  or  docket  the  cause  until  the  plaintiffs 
in  error  had  given  the  usual  fee  bond,  under  and  in  pursuance  of  the 
thirty-seventh  rule  of  this  court,  of  January  term  1831 ;  and  that  at 
the  same  time  the  clerk  gave  to  Mr  Loughborough,  counsel  as  afore« 
said,  a  blank  fee  bond,  which  the  plaintiffs  in  error  bod  not  «')xecuted. 
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supposing  that  they  bad  done  all  that  was  required  by  law  of  them 
to  do  :  and  the  said  counsel  for  the  plaintiflfs  in  error  moved  the  court 
to  order  said  transcript  to  be  filed  and  the  cause  to  be  docketed.  Oq 
consideration  whereof,  and  after  mature  deliberation  thereupon,  it  was 
ordered  by  the  court,  thait  the  motionof  Mr  Underwood  to  docket  and 
'  dismiss  be  overruled.  *<  And  it  is  further  considered  and  ordered  by  the 
court,  that  the  motion  of  Messrs  Loughborough  and  Crittenden  to  ban 
the  transcript  filed  and  the  cause  docketed  without  the  usual  fee  bond, 
be,  and  the  same  is  hereby  overruled.  And  it  is  further  now  here 
ordered  by  the  court,  that  upon  the  plaintiffs  in  error  giving  to  the 
clerk  the  usual  fee  bond,  he,  the  clerk,  shall  file  the  transcript  and 
docket  the  cause.  And  it  is  further  now  here  ordered  by  the  coart, 
that  if  the  plaintiffs  in  error  shall  fail  to  give  to  the  clerk  of  this 
court  the  usual  fee  bond  required  by  the  thirty-seventh  rule  of  this 
court,  of  January  term  1831,  on  or  before  the  Ist  day  of  March  next 
ensuing  this  date,  that  then  and  in  that  case  the  writ  of  error  in  this 
cause  shall  be  docketed  and  dismissed.** 
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John  Voobhees,  Jeremiah  Letton,  Bchoney  Achust  and  Nicho- 
las  LONQWORTH,   PLAINTIFFS   IN  ERROR  V.  JaMES  JaCKSON,   EX 

DEM.  The  President,  Directors  and  Comfant  of  The  Bank 
OF  The  United  States. 

Ejectment  for  a  tract  of  land  commenced  in  1831,  which  had  been  sold  under  the 
foreign  attachment  laws  of  Ohio;  the  defendants  in  the  ejectment  being  in  possess- 
ion under  the  defendant  in  the  attachment.  The  judgment,  in  the  common  pleas  of 
Hamilton  county,  Ohio,  in  the  attachment  suit,  was  entered  in  1808.  The 
writ  of  attachment  wait  returnable  to  April  1807;  and  it  recited  that  it  had  been 
sufficiently  testified  to  the  court,  that  the  defendant,  not  residing  in  the  state,  was 
indebted  to  the  plaintiff.  '  The  tract  of  land  was  attached,  and  returned  with  an 
inventory  and  appraisement.  The  defendant  having  made  default,  auditors  weve  . 
appointed ;  and  at  December  term  they  made  a  report,  finding  due  to  the  plaintiff 
2(>7  dollars.  The  court  ordered  the  property  to  be  sold  by  the  auditors-  At  April 
term  1808,  they  reported  they  had  sold  the  pl^mises  for  170  dollars.  The  court, 
on  inspection,  confirmed  the  sale.  The  auditors  afterwards  conveyed  by  deed, 
to  Samuel  Foster  and  William  Woodward,  who  on  the  same  day,  28th  of  May  1808, 
conveyed  the  premises  to  William  Stanley,  with  covenant  of  seisin,  power  to  sell 
and  general  warranty,  under  whom  the  plaintiffs  in  the  ejectment  derived  title. 
The  proceedings  in  the  attachment  were  in  conformity  with  the  Ohio  attachment 
laws,  in  all  particulars,  except,  1 .  No  affidavit,  as  required  by  the  statute,  was  found 
ffied  with  the  clerk :  and  tiie  law  provides  that,  if  this  is  not  done,  the  writ  shall  be 
quashed,  on  motion.  2.  Three  months  notice  of  the  attachment  is  to  be  given  in  a 
newspaper,  and  fifteen  days  notice  is  to  be  given  by  the  auditors ;  which  did  not 
appear  to  have  been  done.  3.  The  defendant  is  to  be  called  three  times  preceding 
judgment,  and  the  defaults  recorded.  No  reoord  appeared  to  have  been  made. 
4.  Auditors  are  not  to  sell -until  twelve  months,  and  it  did  not  appear  when  the 
sale  was  made.  5.  The  return  of  the  sale  shows  a  sale  to  Foster  and  Woodward, 
and  a  deed  was  made  to  Stanley,  and  no  connexion  between  them  was  shown  in 
the  record. 

By  the  Court.  The  several  courts  of  common  pleas  of  Ohio,  ^  the  time  of  these 
proceedings,  were  courts  of  general  civil  jurisdiction ;  to  which  was  added,  by  the 
act  of  1805,  power  to  issue  writs  of  attachment,  and  order  a  sale  of  the  property 
attached  on  certain  conditions ;  no  objection  therefore  can  be  made  to  their  juris- 
diction over  the  case,  the  cause  of  action  or  tlie  property  attached.  The  process 
which  they  adopted  was  the  same  as  prescribed  by  the  law ;  they  ordered  a  sale, 
which  was  executed ;  and  on  the  return  thereof  gave  it  their  confirmation.  This 
was  the  judgment  of  a  court  of  competent  jurisdiction  on  all  the  acts  preceding 
the  sale,  affirming  their  validity,  in  the  same  manner  as  their  judgment  had  affirm- 
ed the  existence  of  a  debt.  There  is  no  principle  of  law  better  settled,  than  that 
every  act  of  a  court  of  competent  jurisdiction,  shall  be  presumed  to  have  been 
rightly  done  till  the  contrary  appears.  This  rule  applies  us  well  to  every  judgment 
or  decree  rendon-d,  in  the  various  stages  of  their  procecdin^rs,  from  the  initiation  to 
their  completion;  as  to  their  adjudication  that  the  plaintiff  has  a  right  of  action, 
VOL.  X. —  3  c 
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Every  matter  adjudicated  becomee  a  part  of  their  record ',  which  theneeforth  prom 
itaelf,  without  referring  to  the  eyidence  on  which  it  hu  been  adjudged. 

That  aomeianctity  should  be  given  to  judicial  proceeding! ;  eome  time  limited,  be- 
yond which  they  should  not  be  questioned;  some  protection  afforded  to  those  who 
purchase  at  sales  by  judicial  process;  and  some  definite  rules  established,  by 
which  property  thus  acquired  may  become  transmissible,  with  security  to  the  poi- 
sessors :  cannot  be  denied.  In  this  country  particularly,  where  property,  wbbh 
within  a  few  years  #«  but  of  little  value,  in  a  wilderness,  is  now  the  site  of  laije 
and  flourishing  cities ;  its  enjoyment  should  be  at  least  as  secure,  as  in  that  coontr; 
where  its  value  is  less  progressive. 

It  is  among  the  elementary  principles  of  the  common  law,  that  whoever  would  com- 
plain of  the  piroceedings  of  a  court,  must  do  it  in  such  time  as  not  to  injure  his  ad- 
versary by  unnecessary  delay  in  the  assertion  of  his  right  If  he  objects  to  the 
mode  in  which  he  is  brought  into  court,  he  must  do  it  before  he  submits  to  the  pro- 
cess adopted.  If  the  proceedings  against  him  are  not  conducted  according  to  the 
rules  of  law  and  the  court,  he  most  move  to  set  them  aside  for  irregularis:  or,  if 
there  is  any  defect  in  the  form  or  manner  in  which  he  is  sued,  he  may  assign  thoie 
defects  specially,  and  the  court  will  not  hold  liim  answerable  till  such  defects  aie 
remedied.  But  if  he  pleads  to  the  action  generally,  all  irregularity  is  waived;  tad 
the  court  can  decide  only  on  the  rights  of  the  parties  to  the  subject  matter  of  con- 
troversy :  their  judgment  is  conclusive,  unless  it  i9pe.an  on  the  record  that  the 
plaintiff  has  no  title  to  the  thing  demanded,  or  that  in  rendering  judgment  thej  have 
erred  in  law.  All  defects  in  setting  out  a  title,  or  in  the  evidence  to  prove  it,  iR 
cured ;  as  well  as  all  irregularities  which  may  have  preceded  the  judgment 

80  long  as  this  judgment  remains  in  force,  it  is  in  itself  evidence  of  the  right  of  the 
plaintiff  to  the  thing  adjudged,  and  gives  him  a  right  to  process  to  execute  the 
judgment :  the  errors  of  the  court,  however  apparent,  can  be  ezamtned  only  Pj  en 
appellate  power :  and  by  the  laws  of  every  country,  a  time  is  fixed  for  such  exa- 
mination, whether  in  rendering  judgment,  issuing  execution,  or  enforcing  it  hj 
process  of  sale  or  imprisonment.  No  rule  can  be  more  reasonable,  than  that  Ihe 
person  who  complains  of  an  injury  doiie  him,  should  avail  himself  of  his  legal 
rights  in  a  reasonable  time,  or  that  that  time  should  be  limited  by  law. 

The  line  which  seporatcs  error  in  judgment  from  the  usurpation  of  power  it  fery 
definite ;  and  is  precisely  that  which  denotes  the  cases  where  a  judgment  or  deem 
is  reversible  only  by  an  appellate  court,  or  may  be  declared  a  nullity  collsteianj, 
when  it  is  offered  in  evidence  in  an  action  concerning  the  matter  adjudicated,  or 
purporting  to  have  been  so.  In  the  one  cose,  it  is  a  record  importing  aboolQte 
verity ;  in  the  other,  mere  waste  paper :  there  can  be  no  middle  character  ani^iied 
to  judicial  proceedings,  which  are  irreversible  for  error.  Such  is  their  efiect  be- 
tween the  parties  to  the  suit,  and  such  are  the  immunities  which  the  law  affords 
to  a  plaintiff  who  has  obtained  an  erroneous  judgment  or  executior 

The  coses  of  Blaine  v.  The  Charles  Carter,  4  Cranch  328,  2  Cond.  Rep.  127; 
Wheaton  v.  Sexton,  4  Wheat  50G,5  Cond.  Rep.  110;  Tolmie  v.  Thompson,  S  Pe- 
ters 157;  Elliott  v.  Piersol,  1  Peters  340;  Wright  et  al.  v.  The  Lessee  of  Hoi- 
lingsworth,  1  Peters  160 ;  Taylor V.  Tliompson,  5  Peters  370 ;  The  United  Stales t. 
Arredondo,  6  Peters  720,  cited. 

IN  error  to  the  circuit  court  of  the  United  States,  Tor  the  district  of 
Ohio. 
Tlie  PreBident  and  Directors  of  the  Bank  of  the  United  States  itibti- 
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tuted  an  action  of  ejectment  in  1831,  f9r  the  recovery  of  a  tract  of  land 
in  the.  county  of  Hamilton,  in  the  state  of.  Ohio.  Ou  the  trial  of  the 
case,  in  order  to  establish  their  title,  they  gave  in  evidence  to  the  jury 
the  proceedings  in  an  attachment  against  Seth  Cutter,  in  the  county 
court  of 'Hamilton  county,  commenced  ial807;  under  which  the 
tragt  of  land  in  the  ejectment  was  sold,  in  1808,  and  the  sale  return- 
ed by  the  auditors  appointed  by  the  court  to  make  the  same,  on  the 
16th  day  of  April  1808.  The  sale  was  confirmed  by  the  court,  at 
August  term  1808 ;  and,  according  to  the  provisions  of  the  attach- 
ment law  of  the  state  of  Ohio,  the  auditors  had  previously  made  a 
deed  to  William  Woodward  and  William  Foster,  the  purchasers  of 
the  property  sold. 

This  deed  was  executed  on  the  28th  day  of  May  1828,  to  Wood- 
ward &  Fosidr,  who  on  the  same  day  conveyed  the  same  to  William 
Stanley. 

The  defendants  in  the  ejectment  claimed  title  to  the  premises^ 
which  were  in  their  possession,  under  Seth  Cutter.  They  insisted  that 
the'  proceedings  in  attachment  did  not  divest  Seth  Cutter  of  his  title 
to  the  land:  but  the  court  instructed  the  jury  otherwise.  The  jury 
gave  a  verdict  in  favour  of  the  plaintiffs.  To  the  judgment  of  the 
circuit  court,  on  the  verdict,  the  defendants  below  prosecuted  this 
writ  of  error. 

The  record  of  the  county  court  of  Hamilton  county,  in  the  attach- 
ment against  Seth  Cutter,  and  the  opinion  of  the  circuit  court  upon 
the  title  derived  under  it,  by  the  plaintiffs  below,  were  brought  up 
by  a  bill  of  tixceptidns.  The  whole  proceedings  in  the  attachment 
are  stated  fully  in  the  opinion  of  the  court. 

The  case  was  presented  to  this  court,  on  printed  arguments,  by 
Mr  Caswell,  and  Mr  Chester^  for  the  plaintiffs  in  en-or ;  and  by  Mr 
Fox,  and  Mr  Chase,  for  the  defendants.  Mr  Sergeant  al^o  delivered 
to  the  court  a  written  argument,  for  the  defendants  in  error. 

The  printed  argument  of  the  counsel  for  the  plaintiff  in  error,  pre- 
sented for  the  consideration  of  the  court,  was  as  follows : 

1.  Were  the  proceedings  in  attachment  sufficient  to  divest  the  title 
of  Seth  Cutter  to  the  premises  in  dispute? 

2.  Was  that  title  by  such  proceedings,  and  by  the  deed  made, 
vested  in  Samuel  Foster  and  William  Woodward  ? 

The  plaintiffs  in  error  hold  the  negative  on  both  these  points. 
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The  powers  of  courts  are  of  two  kinds,  ordinary  and  extraordinary. 
The  first  are  those  general  powers  of  adjudicating  between  partiesi 
the  defendant  being  within  reach  of  their  process,  upon  matters 
within  the  general  cognizance  of  the  tribunals,  as  established  by 
law.  The  constitution  or  laws  establishing  the  respective  courts  of 
the  union  or  the  states,  define,  by  marked  boundaries,  these  general 
powers,  as  distributed  to  the  different  courts,  and  fix  the  limits  of 
their  respective  jurisdictions.  Within  these  boundaries  their  power 
is  exercised  according  to  their  own  discretion  and  judgment  of  the 
law,  and  their  adjudications  are  conclusive  upon  the  rights  of  the 
parties,  unless  the  case  be  regularly  brought  under  the  review  of  an 
appellate  tribunal. 

The  constitutions  of  judicial  tribunals  are  to  be  carefully  dbUn- 
guished  from  those  laws  which  are  made  for  the  enlarging,  defining 
or  circumscribing  the  rights  and  liabilities  of  individuals  constituting 
the  conlmunity,  over  which  the  powers  of  legislation  are  exercised. 
From  the  former,  a  court  derives  its  existence,  its  mode  of  being,  and 
the  essential  qualities  of  its  nature.  They  confer  upon  it  its  powers^ 
define  its  jurisdiction,  and  limit  its  capacity.  In  expounding  these 
fundamental  laws,  in  which  -its  judges  have,  if  not  a  personal,  yei 
an  official  interest^  it  can  claim  no  right  to  bind  the  conscience  or 
control  the  judgment  of  any  other  tribunal,  not  subordinate,  before 
which  the  question  may  arise,  whether  its  construction  and  judgment 
were  right  or  wrong.  It  must  be  resolved  by  looking  at  the  law 
itself. 

The  extraordinary  or  special  powers  conferred  upon  courts  are  of 
the  same  nature.*^  Relating  like  ihem  to  their  own  power  and  juris- 
diction, they  have  no  exclusive  right  to  judge  of  them,  so  as  to  silence 
the  judgment  of  other  tribunals,  not  subordinate,  when  the  question 
is  whether  the  power  exercised  has  been  conferred.  In  other  worda^ 
the  exercise  of  a  power  by  a  court  does  not  prove  the  rightful  ex- 
istence of  the  power.  And  when  a  special  power  is  conferred  to  be 
exercised  in  a  certain  mode,  it  is  equally  competent  for  another  tri« 
bunal  to  consider  whether  the  power  has  been  exercised  in  the  mode 
prescribed  ;  for,  in  such  case,  the  mode  is  an  ingredient  essential  to 
the  power,  constituting,  indeed,  a  condition  on  which  the  power 
depends.  In  such  case  the  act  is  binding,  or  nugatory,  as  it  pursues 
the  mode  or  is  done  in  disregard  of  it.  And  the  record,  to  bind  ibe 
rights  of  the  parties,  must  show  that  the  power  has  been  exercised 
in  strict  conformity  to  the  mode  prescribed.     It  is  not  sufiElcient  that 
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the  mode  has  been  pursued  in  three  out  of  four,  or  nine  out  of  ten  of 
its  parts.  It  must  be  wholly  pursued,  to  make  the  act  valid.  If 
twenty  things  are  required  by  the  law  to  be  done  by  the  court  in 
exercising  such  special  power,  these  being  specially  required,  must 
not  only  be  done,  but  specifically  appear  on  the  record  to  have  been 
done.  The  omission  of  one  is  fatal ;  and  a  court,  before  which  the 
adjudication  shall  be  collaterally  brought,  cannot  hold  a  right  to  be 
vested,  or  a  title  to  be  divested,  by  a  record  showing  such  an  omis- 
sion. 

See  Rose  v.  Himely,  2  Peters's  Con.  Rep.  100, 101, 102  :  Gri£Sth 
V.  Frazier,  8  Cranch  9 ;  S  Johns.  Cas.  108 ;  Rex  v.  I^uke,  1  Cowper 
ii  (Lord  Mansfield's  opinion,  p.  29);  1  Bur.  377 ;  4  Bur.  2244. 

In  Smith  V.  Rice^  It  Milss.-  Rep.  610,  it  is  held,  that  although  the 
court  have  jurisdiction  of  the  subject  matter,  yet  if  the  proceedings 
are  not  au^cording  to  the  course  of  the  common  law,  and  the  statute 
be.  not  strictly  followedy  the  judgment  is  absolutely  void,  and  vests 
no  tight    See  also,  Davol  v.  Davol^  IS  Mass.  Rep.  264. 

The  statute  respecting  attachment^  in  force  at  the  time  of  these 
proceedings,  will  be  found  in  1  Chase's  Stat.  p.  462,  passed  in  1805. 
Stetion  fifteen  of  this  statute  enacts : 

**  That  the  goods,  chattels,  lands,  teneipents,  rights,  credits,  mo- 
neys and  effects,  of  persons  residing  out  of  the  state,  shall  be  liable 
to  be  attached,  taken,  proceeded  against,  sold,  assigned  and  trans- 
ferred for  the  payment  of  their  debts,  in  the  same  manner,  as  nearly 
as  may  be,  as  is  herein  provided,  with  respect  to  other  debtora :  pro- 
vided, that  instead  of  the  oath  or  affirmation  herein  before  provided, 
the  applicant  for  such  writ  of  attachment,  his  agent  or  attorney, 
shall  make  oath  or  affirmation  that  the^defendant  is  not,  at  that  Ume, 
resident  within  the  state,  as  he  verily  believes ;  and  that  the  said 
defendant  is  justly  indebted  to  him  in  a  sum  of  money,  specifying  as 
nearly  as  he  can  the  amount  of  his  demand  or  balance :  provided 
also^  that  no  judgment  shall  be  entered  by  virtue  of  this  sectioii, 
until  notice  for  the  space  of  three  months  shall  be  given  in  one  of 
the  newspapers  published  in  this  state,  of  the  issuing  of  such  attach- 
ment, and  at  whose  suit,  against  whose  e8tate,.from  what  court  the 
same  issued ;  and  that  unless  the  defendant  in  attachment  shall 
appear,  give  special  bail,  and  receive  a  declaration,  judgment  will 
be  entered,  and  the  estate  so  attached  sold  for  the  benefit  of  the  cre- 
ditors." 

For  the  other  provisions  regulating  foreign  attachments  we  are 
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referred  to  those  parts  of  the  statute  relating  to  domestic  attachmsDU.. 
The  first  section  relates  to  the  oath  to  be  taken  by  the  plaintifi^  the 
substance  of  which  is  changed,  in  the  section  just  quoted,  to  accom- 
modate it  to  the  case  of  a  non-resident  debtor.  It  provides  before 
what  officer  the  oath  may  be  tfiken ;  that  it  shall  be  taken  and  filed 
with  the  clerk  of  the  court ;  and  that  any  writ  of  attachment  issadi 
before  the  oath  or  affirmation  be  so  taken  and  filed,  shall  be  quashed 
on  motion.  Sections  two,  three,  four,  five,  six  and  seven  rejate  to 
the  mode  of  executing  the  writ,  garnishees,  costs,  trying  the  right 
of  property,  &c.    Section  eight  is  in  these  words : 

*'The  court,  at  the  return  of  such  writ  of  attachment,  shall  ap- 
point three  discreet  persons  to  audit  and  adjust  the  accounts  and  the 
demands  of  the  plaintiffi^  and  so  many  of  the  creditors  of  the  defend- 
ant in  attachment,  as  may  have  applied  to  the  court,  or  shall  apply  to 
the  auditors  for  that  purpose,  before  they  shall  have  closed  thw 
report,  which  report  shall  be  made  in  writing, -s'gned  by  the  said 
auditors,  or  any  two  of  them,  and  shall  be  returned  to  tbe  court  frooi 
which  such  writ  of  attachment  issued,  and  at  the  third  term,  in- 
cluding the  term  to  which  the  writ  of  attachment  was  returned, 
final  judgment  shall  be  entered  on  such  report :  provided,  that  the  d^ 
fendant  shall  have  been  called  three  times,  at  each  of  the  said  terms^ 
and  have  made  default,  and  those  defaults  ehall  have  been  entered 
by  the  clerk,"  &c. 

Section  eleven  of  this  act  is  the  last  to  which  we  deem  it  oeces* 
sary  to  call  the  particular  attention  of  the  court.  It  authorim 
tbe  auditors^  by  virtue  of  an  order  from  the  court,  to  sell  the  landi 
and  tenements,  &c.  attached :  **  provided,  that  notice  of  such  sale 
shall  be  set  up  in  writing,  at  three  of  the  most  public  places  within 
the  county,  at  least,  or  be  advertised  in  a  newspaper,  published  in 
ih^county,  for  the  space  of  fifteen  days,  at  least,  prior  to  such  sale ; 
nor  shall  any  sale  be  made  of  such  lands  and  tenements,  in  less  than 
twelve  calendar  months,  from  the  return  of  such  writ  of  attachment," 
&c. 

We  will  present  at  one  view  the  requirements  of  tbe  statute  to 
which  we  ask  the  attention  of  the  court. 

1.  The  plaintifi'must  make  and  file  an  affidavit  before  any  writ  of 
attachment  can  issue. 

2.  This  affidavit  must  state  that  the  defendant  is  not  resideDt 
within  the  state,  as  plaintiff  believes. 

S.  An  advertisement,  minutely  described  in  ^le  sCatutei  most  be 
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published  in  some  paper  of  the  state,  three  months  before  any  judg- 
ment can  be  rendered. 

4.  No  judgment  can  be  rendered  against  the  defendant  until  the 
third  term,  and  then  only  on  the  express  condition,  that  at  each  of 
said  terms,  he  shall  have  been  three  times  called,  and  have  -made 
default,  and  those  defaults  shall  have  been  entered  by  the  clerk. 

6.  No  sale  of  lands  can  be  made  by  the  auditors  in  less  than . 
twelve  months  from  the  return  of  the  attachment. 

6.  The  auditors  are  required  to  give  at  least  fifteen  days  notice, 
by  advertisement,'  of  the  sale. 

None  of  these  requirements  of  the  statute  appear  to  have  been 
complied  with.  The  clerk  has  certified  that  th^tmnscript  contains 
all  the  matters  of  record,  or  on  file,  in  the  cause.  There  is  no  afil- 
davit  or  mention  of  an  affidavit  in  the  transcript.  The  court  of  com- 
mon pleas  had  no  jurisdiction  of  tbe  matter  until  this  was  made  and 
filed.  The  defendant  was  not  within  the  jurisdiction  of  the  court,  or , 
liable  to  its  process,  and  his  property  could  only  be  proceeded  against 
and  subjected  to  sale,  upon  the  making  of  such  an  affidavit  or  affirm- 
ation as  is  prescribed  in  the  statute.  Any  pr6cess,  and  all  the  pro-> 
ceedings  founded  upon  process  of  attachment,  are  a  nullity  without 
this.  There  is  no  room  here  for  presumptions.  Where  title  de- 
pends upon  a  record,  nothing  is  to  be  presumed  which  does  not  ap- 
pear in  the  record.  Proceedings  of  courts  can  be  shown  only  by  their 
records,  and  what  the  law  requires  to  be  recorded,  caimot  be  pre* 
sumed  to  exist,  where  the  record  does  not  show  iL  The  writ  issued 
recites,  that  whereas  the  plaintiflf  had  sufficiently  testified.  In  what 
manner  he  testified,  whether  by  a  verbal  oath  or  assertion  without 
oath,  does  not  appear.  It  does  appear  that  it  was  not  in  the  man- 
ner required,  for  then  the  oath  would  have  made  a  part  of  the  re* 
cord.  And  it  is  not  recited  in  the  writ,  that  he  had  even  testified 
that  the  defendant  was  not  then  resident  within  the  state.  The 
clerk  himself  seems  to  say,  that  he  was  not  a  resident.  The  lan- 
guage is,  **  has  sufficiently  testified  that  Seth  Cutter,  who  is  not 
BOW  a  resident  of  the  state.'' 

We  conceive  that  the  want  of  this  affidavit  is  fatal  to  all  the  sub- 
sequent proceedings,  and  that  any  judgqieut  rendered  iu  the  cause 
was  a  nullity. 

Tbe  next  defect  in  the  record  is,  that  it  does  not  appear  that  the 
attachment  was  advertised  according  to  the  statute.  This  was  the 
mode  required  by  the  statute  for  nerfecting  service :  it  was  necessary 
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cannot  be  inquired  hno  collaterally  :  that  their  judgment  is  binding, 
until  reversed  by  an  appellate  tribunal.  This  doctrine  is  true  as  to 
matters  within  the  ordinary  jurisdiction  of  courts,  where  the  proceed- 
ings are  according  to  the  course  of  the  common  law.  But  not  so  in 
this  case.  Thedefendantwaanotwithin  their  jurisdiction.  Hecodd 
only  be  affected  through  his  property  lying  within  that  jurisdictioD. 
The  court  could  only  take  jurisdiction  in  a  certain  state  of  &ct% 
which  must  be  made  to  appear  by  an  affidavit  filed.  They  coaid 
subject  the  property  of  the  defendant  only  by  a  particular  mode  of 
proceeding.  He  was  not  a  party  in  court,  and  the  plaintifiT  took 
judgment  against  him  at  his  peril.  The  purchaser  was  bound  to 
inquire  into  the  power  of  the  persons  acting  as  auditors,  and  the 
means  by  which  the  property  was  subjected  to  sale.  The  whole 
record  is  necessary  to  support  their  title,  and  to  the  whole  they  shoold 
have  looked.  The  rights  of  the  party  could  only  be  afl^cted  by 
strictly  pureuing  the  law.  Col  well  v.  Bank  of  Steubenville;  and 
Taylor  v.  M'Donald,  before  cited. 

But  in  relation  to  inquiring  into  the  regularity  of  these  pr%>ceed- 
ings  collaterally,  the  legislature  of  Ohio  has  settled  the  question,  so 
far  as  legislative  construction  can  settle  it 

By  the  act  of  February  4th,  181S,  2  Chase's  Stat.  795,  sect  6^ 
reciting,  that  whereas  it  had  been  doubted,  &c.,  and  for  removing 
such  doubts,  it  was  enacted :  **  that  any  person,  m  any  suit  or  pro- 
ceeding, founded  upon,  or  in  which  it  may  be  necessary  to  sh'  w  any 
such  process,**  (in  attachment)  **  proceeding  or  judgment,  may  be 
permitted  collaterally  to  impeach  the  same,  and  to  show  any  irrego- 
larity  thefein,  or  any  deviation  from  the  authority  conveyed  by  the 
said  fifty-third  section,  or  by  the  above  recited  act**  (the  act  allowing 
and  regulating  attachments). 

If  it  be  objected,  that  this  act  was  passed  after  the  title  is  claimed 
to  have  vested,  the  case  of  Watson  et  al.  v.  Mercer,  8  Peter8*8  Rqx 
88,  is  an  answer  to  such  objection. 

It  is  true  that  this  clause,  in  the  act  of  181S,  was  afterwards  re- 
pealed, with  the  whole  act.  But  it  cannot  but  be  obvious  that  the 
reason  why  it  was  not  re*enacted,  was,  that  the  reason  given  for 
passing  it  no  longer  existed;  that  the  doubts  in  relation  to  the  malter 
had  ceased. 

In  Humphries  v.  Wood,  Wright's  Ohio  Rep.  566,  the  court  say: 
«*  these  proceedings"  (in  attachment),  being  ex  .parte  and  in  rem, 
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the  Statute  must  be  strictly  pursued,  or  no  right  is  acquired  under  it  ;** 
and  the  proceedings  were  declared  to  be  void,  not  voidable. 

la  M'Daniel  v.  Sappington,  Hardin's  Ken.  Rep.  94,  the  court  hold 
that,  the  remedy  by  attachment  being,  in  derogation  of  the  common 
law,  the  statute  giving  the  remedy  ought  to  be  strictly  pursued  in  all 
its  provisions.. 

These  are  the  reasons  for  our  respectfully  insisting  that  the  circMit 
court  erred  in  giving  judgment,  on  the  point  reserved,  for  the  plain- 
tiff And  unless  there  be  something  in  the  name  or  essence  of  a 
court  which  makes  its  ex  parte  proceedings  binding  upon  the  rights 
of  individuals,  despite  of  all  the  provisions  of  a  statute  vesting  it  with 
whatever  power  it  has  over  the  subject  matter — unless,  because  it  b 
authorized  to  do  one  thing  it  may  do  all  things — unless,  because  it 
has  power  to  do  a  particular  thing  in  a  particular  mode,  it  may  do 
the  same  thing  in  any  other  mode,  according  to  its  own  pleasure — 
unless  it  can  secretly,  by  the  aid  of  irresponsible  agents,  held  to  their 
duty  neither  by  oath  or  obligation,  dispose  of  the  property  of  citizens 
of  other  states  according  to  its  uncontrolled  will ;  we  think  we  may 
rightfully  ask  for  the  reversal  of  the  judgment  of  the  court  below. 

Mr  Fox,  with  whom  was  Mr  Chase,  in  their  printed  argument, 
argued  for  the  defendants  in  error,  as  follows : 

The  objections  urged  below,  and  which  we  anticipate  will  be 
urged  in  this  court  against  the  .validity  of  the  proceedings  in  the 
attachment  suit  taken  in  the  order  in  which  they  arise,  as  follows  : 
First,  because  no  affidavit  of  non-residence  appears  .in  the  record  ; 
second,  because  there  is  no  evidence  of  the  pendency  of  the  suit 
having  been  advertised  three  months;  third,  that  the  record  does 
not  show  that  the  requisite  defaults  have  been  entered;  fourth,  that 
the  deed  ought  not  to  have  been  made  to  Woodward  and  Foster,  the 
sale  having  been  made  to  Stanley. 

As  to  the  first  objection,  we  say  the  statute  does  not  require  that 
the  affidavit  should  be  made  a  part  of  the  record.  All  that  is  re- 
quired by  the  law  is  the  filing  of  the  affidavit  with  the  clerk.  The 
affidavit  ought  certainly  to  be  filed,  but  it  is  no  more  necessary  that 
such  affidavit  should  be  recorded  than  that  an  affidavit  to  hold  to 
bail,  or  the  attorney's  praecipe  ordering  a  writ  in  a  cause  should  be 
recorded,  or  that  proof  of  such  an  affidavit  having  been  made  should 
appear  in  the  record.  Indeed  in  an  ordinary  suit  the  writ  forms  no 
necessary  part  of  the  record,  unless  required  to  be  recorded  by  ex- 
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press  Statute.    Until  within  a  few  years  the  writ  is  not  Co  be  foond 
in  ttie  records  of  judicial  proceedings  in  Ohio. 

But  in  the  present  case  the  record  does  show  that  an  alBdaYit  wu 
filed,  for  it  is  recited  that  the  plaintiff  "  has  sufiiciently  testified  t« 
the  judges  of  our  court  of  common  pleas  that  Seth  Cutter,  who  is  not 
now  residing  in  the  state,  is  indebted,"  &o.  Here  it  is  shown  that 
an  affidavit  had  been  made,  and  we  presume  that  this  recital  moil 
be  held  sufficient  at  this  late  period,  even  if  the  court  should  coim- 
der  record  evidence  necessary  to  prove  that  an  affidavit  had  bees 
made.  The  next  question  arising  in  the  cause,  is  whether  it  ii 
essential  that  in  an  attachment  suit,  where  the  article  seized  is  sd^ 
stituted  for  a  personal  service  of  process,  the  record  must  show  that 
the  proper  advertisement  of  the  pendency  of  the  suit  has  been  made. 
We  suppose  it  not  necessary  to  the  validity  of  the  judgment,  that 
any  such  advertisement  should  in  fact.be  made,  but  at  all  eveot% 
we  insist  that  no  evidence  of  the  fact  of  advertisement  having  beat 
made  need  appear  in  the  record. 

We  suppose  in  this  as  in  all  other  proceedings  in  rem,  the  seisDf 
of  the  property  by  virtue  of  process  issued  from  a  court  hhimg 
authority  to  issue  the  writ,  vesta  in  the  tribunal  from  which  the  pio- 
cess  issued  a  complete  jurisdiction  over  the  thing^or  property  seisel 
If  we  are  right  in  this  position,  it  follows,  we  suppose,  as  a  matter  of 
course,  that  irregularities  or  errors  in  the  subsequent  proceedingi  of 
the  court,  can  only  be  corrected  by  the  courts  of  the  state. 

We  insist  that  the  issuing  of  the  writ  of  jittachment  and  seiaog 
the  real  estate  by  virtue  of  that  writ,  gave  to  the  court  of  commoa 
pleas  of  Hamilton  county,  complete  jurisdiction  of  the  propeitj 
seized : 

Because,  First,  the  statute  declares  *Uhat  the  property  so  attached 

shall  be  bound  from  the  time  of  levying  such  attachmenL"   Sec.  Id. 

•     Secondly.  Because  the  property  from  the  time  of  attachment,  ii 

to  **  remain  in  the  care  and  safe  keeping  of  the  office,  to  abide  the 

judgment  of  the  court."    Sec.  Sd. 

Thirdly.  Because  at  the  return  term  of  the  writ,  the  court  are 
authorized  to  refer  the  matters  of  account,  &c.,  to  the  auditors  to  be 
adjusted.     Sec.  8th. 

Fourthly.  Because  the  court  are  authorized  to  direct  a  sale  of  the 
personal  property  attached  at  any  time  after  it  is  seized,  if  it  be  of  a 
perishable  nature.     Sec.  lith. 
Fifthly.  Because  the  death  of  the  defendant  is  not  to  abate  die 
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fuit,  but  the  right  of  the  plaintiff  is  referred  to  the  time  of  suing  the 
attachment. 

These  acts-  could  not  be  authorized  to  be  done,  unless  upon  the 
fopposition,  that  the  court  by  virtue  of  the  seizure,  had  complete 
jarisdiction  of  the  suit  and  of  the  parties  thereto,  so  far  asihe  dis- 
position of  the  property  attached  was  concerned.  This  is  also  agree- 
able to  the  analogous  proceedings  in  the  courts  of  admiralty  and 
exchequer. 

In  admiralty  causes,  it  is  a  universal  principle  that  the  seizure  of 
property  by  an  o£Scer  acting  under  authority,  vests  the  right  in  the 
sovereign,  and  authorizes  his  courts  to  proceed  and  inquire  whether, 
under  the  laws,  the  property  seized  has  been  forfeited^  and  to  ad- 
judge to  whom  it  belongs  and  how  it  shall  be  disposed  of;  and  all 
sentences,  judgments  and  decrees,  affecting  the  property  so  seized, 
are  conclusive  upon  all  the  world,  as  to  the  right  and  title  to  the 
thing  seized  from  the  time  of  seizure.  4  Cranch  278 ;  1  Paine's  C. 
CRep.  626.  On  the  seizure  of  the  property,  the  jurisdiction  of  the 
admiralty  courts,  attaches,  and  the  property  is  subject  ta  the  deeis- 
ioa  in  the  cause.  4  Granch  296 ;  1  Phil.  Ev.  273 ;  12  Serg.  & 
Rawle  289  ;  1  Paine's  Rep.  626 ;  3  Binney  220 ;  5  Cranch  184. 

If  then  the  court  had  jurisdiction,  of  the  cause,  the  omitting  to 
publish  the  pendency  of  the  writ,  did  not  divest  the  court  of  its  juris- 
diction. The  court  undoubtedly  might  have  rejfused  to  have  given 
judgment,  and  indeed  ought  not  to  have  given  judgment  until  the 
advertisement  had  bedn  made,  and  we  must  suppose  the  court 
did  require  the  evidence  of  sucb  publication  ;  as  we  are  not  to  pre- 
sume the  judges  neglected,  or  erred  in  the  discharge  of  their  duties. 
But  suppose  the  court  did  not  require  any  proof  of  such  publication 
having  been  made ;  suppose  that  they  were  satisfied  of  its  having 
been  made  from  their  own  personal  knowledge,  such  as  their  having 
read  the  notice  in  the  newspaper,  and  admitting  the  court  ought 
to  have  required  other  evidence  of  the  fact:  all  that  can  be 
said  in  relation  to  the  matter  is,  that  the  court  erred,  but  the  error 
of  the  court  cannot  affect  the  validity  of  the  judgment.  The.  pur- 
chaser of  property. is  not  responsible  for  the  errors  of  the  court 
or  of  the  parties.  Nor  can  the  errors  of  the  court  of  common 
pleas  be  inquired  into  by  this  court.  This  court,  so  far  as  the 
judgment  of  the  court  of  common  pleas  of  Hamilton  county  is 
concerned,  is  a  foreign  court,  and  as  such  cannot  notice  the  irre- 
gularities of  the  Hamilton  county  courts.  The  regularity  or  irregu- 
larity of  the  proceedi)igs  of  our  own  courts  is  an  internal  regulation 
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of  the  8tat^  of  Ohio,  and  us  such,  must  be  expounded  by  the  coniti 
of  the  state.     Foreign  courts  cannot  notice  the  errors  of  state  cooiU. 
4  Cranch  294  ;  1  Paine's  Rep.  621. 

"Where  judicial  proceedings  are  merely  irregular,  the  courts  of 
the  country  pronouncing  the  sentence,  are  the  exclusive  judges  of 
that  irregularity,  and  their  decision  binds  the  world."  4  CnDch 
278. 

The  case  of  Kempe's  Lessee  v.  Kennedy,  5  Cranch  173,  we  con- 
ceive conclusive  on  this  subject.  In  that  case  the  court  held  that 
whether  the  inquest  which  w^as  substituted  for  a  verdict  "did  or  did 
not  show  that  an  offence  had  been  committed,  was  a  question  which 
the  co6rt  in  New  Jersey  was  competent  to  decide.  The  judgment 
it  gave  is  erroneous,  but  it  is  a  judgment,  and  until  reversed,  canoot 
be  disregarded."  The  same  principle  is  recognized,  1 1  Mass.  Rep. 
229. 

So  in  12  Serg.  &  Rawle  289,  it  was  held  that  money  being  au 
tached  in  Louisiana,  *^the  judgment  of  the  courts  there  touching  the 
disposition  of  that  money  was  conclusive.  The  thing  attached 
being  in  Louisiana  was  subject  to  the  jurisdiction  of  her  courts.  Bj 
what  law  it  was  to  be  governed,  **  it  was  for  the  judges  of  those 
courts  to  decide  ;  and  we  presume  they  would  decide  by  their  own 
laws." 

The  third  objection  is,  that  the  statute  requires  the  defendant 
should  be  called  for  thre»  successive  temis  and  defaulted,  and  eotriei 
of  such  default  entered  of  record,  and  that  the  record  offered  in  efi- 
dence  does  not  show  that  these  defaults  were  entered  This,  like 
the  other  objections,  is  one  which  could  only  be  taken  advantage  of 
by  writ  of  error,  which  could  only  be  prosecuted  in  the  state  coort 
It  does  not  affect  the  validity  of  the  judgment.  There  is  no  doubt 
the  defendant  ought  to  have  been  called  three  times,  at  three  Bucce»- 
sive  terms,  and  that  an  entry  of  such  calling  ought  to  have  been 
made.  But  after  admitting  all  this,  the  judgment  still  remains  good 
until  reversed.  The  plaintiffs  in  error,  in  order  to  sustain  their  ob* 
jection,  by  their  course  of  argument  destroy  all  the  well  settled  dis- 
tinctions between  void  and  erroneous  jiidgments.  The  least  irrego- 
larity ;  the  smallest  error  in  the  judgment  of  the  courts,  if  sufficieot 
to  reverse  the  judgment  in  a  superior  court,  is  also  sufficient,  accord- 
ing to  this  view  of  the  case,  to  render  it  null  and  void.  If  this  judg- 
ment was  a  valid  judgment  until  reversed  or  set  aside  by  a  superior 
tribunal  in  Ohio,  it  is  binding  and  valid  every  where.     And  being  a 
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proceeding  in  rem,  not  against  the  person ;  the  seizing  ot  the  pro- 
perty being  tantamount  to  personal  service  in  a  personal  action  ;  the 
court  had  jurisdiction  of  the  matter,  and  that  is  all  the  law  requires 
to  make  the  judgment  valid. 

The  last  objection,  as  we  understand  it,  is,  that  tbc  deed  is  not 
made  to  the  person  who  was  returned  as  the  purchaser  at  the  audit- 
or's sale. 

It  is  true,  that  the  auditors  returned  that  .the  land  in  question 
"wad  sold  to  William  Stanley,  for  170  dollars;"  but  this  return  is 
not  conclusive  on  the  purchase ;  the  deed  made  to  Woodward  and 
Foster,  is  as  strong  evidence  of  the  sale  having  been  made  to  those 
persons,  as  the  return  to  the  court  is  of  its  having  been  made  to  Stan- 
ley. But  we  contend  it  is  immaterial  whether  the  sale  was  made 
to  Stanley,  or  to  Woodward  and  Foster.  If  the  sale  was  to  Stanley, 
he  was  equitably  entitled  to  a  deed  for  the  property  sold,  and  he  was 
equitably  entitled  to  direct  the  deed  to  be  made  to  another.  The 
Biatute  does  not  require  the  auditors  to  make  a  deed  to  the  purchaser. 
By  the  eleventh  section  they  are  authorized  to  sell  and  convey  the 
lands.  But  to  whom  they  are  to  make  the  deed  is  left  to  be  decided 
by  the  principles  of  law  and  the  agreement  of  the  parties.  The 
auditors,  perhaps,  could  not  be  compelled  to  convey  to  an  assignee 
of  the  purchaser,  unless  by  the  court  of  .chancery ;  but  if  the  pur- 
ch^iser  requested  the  auditors  to  make  the  deed  to  Woodward  and 
Foster,  and  the  auditors  did  so,  we  do  not  perceive  that  the  tights 
of  Cutter  were  in  any  way  affected  by  the  arrangement.  The  equi- 
table title  to  the  lot  was  vested  in  Stanley  by  the  purchase,  and  the 
right  would  have  been  enforced  specifically  by  a  court  of  equity, 
either  on  the  application  of  Stanley  (if  he  had  parted  with  his  inte- 
rest), or  of  his  assignee.  The  deed  for  Foster  and  Woodward  shows 
that  Stanley  was  satisfied  with  the  doings  of  the  auditors,  or  he 
would  not  have  received  a  deed  from  Wbodward  and  Foster.  The 
latter  made  to  Stanley  a  warranty  deed,  and  both  deeds  bear  date 
on  the  same  day ;  it  is  evident,  therefore,  that  Stanley,  Woodward 
and  Foster,  the  only  persons  Interested  in  this  matter,  were  perfectly 
agreed  as  to  the  manner  of  making  the  deeds ;  and  as  no  law  has 
been  violated,  we  suppose  the  deeds  are  valid. 

To  these  views  of  the  matters  in  controversy,  Mr  Chase  subjoined 
an  argument,  in  which  he  contended : 
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1st.  It  appears  from  the  record  and  the  law,  that  the  | 
in  attachment  were  had  before  a  court  of  competent  jarisdictMNL 

2d.  That  in  the  exercise  of  this  jurisdiction,  a  judgment  was  ran- 
dered  and  an  order  made;  in  virtue  of  which  the  land  in  coDtnrrenj 
was  properly  sold 

Sd.  That  the  judgment  and  order  so  made,  having  never  beeo 
reversed,  remain  valid  and  in  full  force ;  and  cannot  now  be  coData- 
rally  questioned. 

He  cited  Kempe's  Lessee  v.  Kennedy  et  al.,  5  Cranch  17S,  2F^ 
ters's  Cond.  Rep.  223;  9  Peters's  Cond.Jftep.,312;  Ohio  Forms  and 
Practice  126,  S59;  HarUhorn  v.  Wilson,  2  Ohio  Rep.  28;  6  Olii» 
Rep.  268;  2  Chase's  Statutes  712;  5  Ohio  -Rep.  500;  1  ChaiA 
Statutes  163,  164,  683,  795,  972 ;  5  Ohio  Rep.  500,  per  Hitchcod[, 
chief  judge ;  Allen's  Lessee  v.  Parish,  3  Ohio  Rep.  190;  Ludbirt 
Heirs  v.  Wade,  5  Ohio  Rep.  501 :  Ludlow's  Heirs  ▼.  BfBride,} 
Ohio  Rep.  257 ;  Ludlow's  Heirs  v.  Johnston,  S  Ohio  Rep.  6SI; 
Dabney  v.  Manning,  3  Ohio  Rep.  325;  Colwellv.  Bank  of  Steubeo- 
ville,  2  Ohio  Rep.  229;  Cowden  v.  Hurford,  4  Ohio  Rep.  133;  Tij- 
lor  V.  M'Donald,  4  Ohio  Rep.  154;  Humphrey  v.  Wood,  Wrighft 
Ohio  Rep.  566. 

Mr  Sergeant,  also  for  the  defendants  in  error,  argued  in  writiof : 

First,  That  the  sale  which  is  questioned  in  this  case,  was  madeio 
the  year  1808,  about  twenty-eight  years  ago.  It  was  made  andBr 
a  judgment  of  a  court  of  competent  jurisdiction,  and  in  cpnfonnitj 
to  that  judgment.  The  deed  was  duly  acknowledged,  and  wai 
recorded  iu  June  1808.  The  judgment  stands  in  full  force,  and 
unreversed. 

The  objections  made  after  this  great  length  of  time  are,  tbatee^ 
tain  things  required  by  law  in  the  course  of  the  proceedings,  do  wd 
appear  to  have  been  closed.  It  is  not  proved  that  they  were  left 
undone.  The  question  then  is,  whether  a  party,  after  more  than  i 
quarter  of  a  century,  is  bound,  affirmatively  and  positively,  to  provii 
in  support  of  his  title,  that  not  only  the  court,  but  every  officer  ui 
every  person  employed  by  the  court,  did  what  the  law  required  to  be 
done ;  or  else  to  lose  his  land. 

In  such  a  case,  presumption  stands  in  the  place  of  proof.  Tbe 
court  will  presume  every  thing  to  have  been  rightly  and  regnMr 
done.  This  is  due  to  the  tribunal.  Its  conclusions  are  presampti** 
evidence  that  the  right  steps  have  been  taken.     This  presumplioB 
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arises  immediately :  it  is  strengtheDed  by  time :  and  after  so  many 
years,  is  indispeDsable  to  justice.     How  is  it  possible  now  to  prove 
allidavits  or  advertisements  1 

2  The  want  of  an  affidavit  is  supposed  to  go  to  the  jurisdiction  of 
the  court  If  this  were  so,  the  plain  answer  would  be,  that  it  does 
not  appear  that  there  was  no  affidavit.  The  presumption  is,  that 
there  was  an  affidavit ;  and  after  so  great  a  length  of  time  it  is  irre- 
sistible and  conclusive. 

But  this  is  not  the  law.  By  the  first  section  of  the  act  of  Ohio  it 
is  provided,  that  if  the  clerk  issue  a  writ  without  an  affidavit,  ^^such 
writ  shall  be  quashed  on  motion,  at  the  proper  cost  of  the  clerk  issuing 
the  same."  If  there  be  no  motion,  ti)en  the  writ  cannot  be  quashed; 
and  if  the  writ  be  not  quashed,  it  remains  in  force,  and  so  supports 
the  jurisdiction.  The  writ  cannot  be  invalidated  in  any  other  way 
than  thii?.  It  is  a  good  writ  if  it  be  not  so  invalidated.  In  this  case, 
therefore,  the  writ  is  a  good  writ,  and  unimpeachable  now,  in  this 
collateral  action,  even  if  it  were  certain  there  was  no  affidavit. 

3.  There  are  some  remarks  made  in  the  argument  as  to  the  time 
of  sale,  not  very  exact ;  nor,  seemingly,  much  relied  upon.  It  is  only 
necessary,  in  order  to  dispose  of  these  remarks,  that  the  prohibition 
in  the  act,  sect.  11,  is  limited  specifically  to  the  sale.  The  order  of 
Bale  may  be  before  the  expiration  of  the  year. '  The  act  seems  to 
contemplate  that  it  shall  be  at  the  time  of  giving  judgment.  The 
advertisement  may  be  within  the  year ;  and  if  it  announce  a  sale 
after  the  year,  it  is  good. 

Now,  here,  it  does  not  appear  that  the  sale  was  within  the  year. 
That  would  be  enough.  But  the  evidence  is  sufficient  to  show  that 
it  was  after  the  year.  The  return  of  sale  bears  date  the  1 6th  of  April, 
being  eleven  days  after  the  end  of  the  year.  The  reasonable  pre- 
sumption, according  to  the  usual  course  of  such  business  is,  that  this 
was  the  date  of  the  sale,  or  as  soon  after  as  possible. 

4.  Upon  the  more  general  and  very  important  question,  whether 
these  proceedings  are  examinable  in  a  collateral  suit,  I  wish  to  add 
a  reference  to  the  case  of  Thompson  v.  Tolmie,  2  Peters  157.  The 
principles  are  there  very  fully  and  clearly  stated ;  and  that  judgment 
is  deemed  to  be  decisive  of  the  present  case. 

It  will  be  perceived  that  the  counsel  on  both  sides  refer  to  cases  in 
Massachusetts  as  maintaining  coniiadictory  docrines.  They  do  seem 
to  be  opposed  to  each  other.  But  in  Heath  v.  Wells,  5  Pick.  140, 
the  former  cases  are  reviewed  and  reconciled.     Where  the  proceed- 
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ings  were  held  void,  il  was  because  there  was  wanliDg  what  vn 
necessary  to  vest  jurisdiction.     The  indispensable  prerequisite  did 
not  exist. 

Perhaps,  too,  the  courts  of  Massachusetts  were  more  liberal,  be- 
cause there  was  no  opportunity  of  review  by  writ  of  error.  It  is  not 
necessary  to  examinjB  what  weight  ought  in  justice  to  be  allowed  tc 
this  consideration.  Such  motive  for  enlarging  or  relaxing  the  oidi- 
nary  rule  is  not  to  be  found  in  this  case.  Judgments  in  attachmeot 
were,  and  are  examinable  on  error  in  Ohio. 

And  this  leads  to  a  remark  upon  the  cases  cited  by  the  counsel (rf 
the  plaintiff  in  error.  They  are  all,  without  exception,  (that  ia 
Wright's  Ohio  Rep.  566,  included)  writs  of  error.  No  instance  of 
impeaching  the  proceedings  collaterally,  has  been  shown. 

The  diatinction  is  a  familiar  one,  and  it  is  highly  important 

Writs  of  error  are  limited  in  point  of  time.  Collateral  suits  as 
almost  without  limitation. 

Still  more.  Reversal  of  a  judgment,  on  error,  does  not  affect  the 
title  of  a  purchaser.  The  successful  party  does  not  go  for  the  lfii4 
but  for  restitution  of  what  was  recovered  from  him  by  his  adversary. 
The  collateral  suit  seeks  to  recover  the  land,  leaving  the  money  in 
the  hands  of  the  adverse  party,  at  the  expense  of  the  purchaser, wbo 
thus  becomes  the  victim.  The  creditor  gets  his  money,  which  is  oot 
unjust.  The  debtor  is  released  without  payment,  and  an  innocent 
purchaser,  invited  by  judicial  proceedings,  is  made  to  pay.  Ddf 
encouraged,  such  a  principle  would  soon  lead  to  piratical  adventaies 
under  colour  of  law. 

Mr  Caswell  and  Mr  Chester;  in  reply  to  the  argument  of  Mr  Fox 
and  Mr  Chase;  denied,  that  the  proceeding  by  a  foreign  ateachment, 
under  the  laws  of  Ohio,  was  a  proceeding  in  rem.  They  argued  thai 
a  foreign  attachment  is  a  proceeding  against  a  debtor  for  the  re- 
covery of  a  debt  due  to  the  plaintiff  in  attachment.  The 'debt  does 
not  grow  out  of  the  property  attached ;  there  is  no  offence  commitied 
or  duty  neglected  in  regard  to  it,  to  form  the  basis  of  the  proceediog. 
The  particular  property  seized  is  not  in  default :  no  offence  has  beeo 
committed  by  means  of  it,  or  in  relation  to  it :  there  is  no  debt  cod- 
stituting  a  lien  upon  it ;  or  in  other  words,  it  is  not  itself  a  debtor. 
No  question  is  agitated  or  put  in  issue  in  relation  to  the  property. 
The  issue  to  be  tried,  if  an  issue  be  made  up^  is  whether  the  penoo 
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defendant  is  debtor,  and  the  amount  of  the  debt ;  and  whether  he  is 
non-resident  so  as  to  be  within  the  provisions  of  the  statute. 

There  is  nothing  in  this  proceediag  in  common  with  proceedings 
in  rem. 

In  answer  to  the  position,  that  if  the  common  pleas  of  Hamilton 
county  had  jurisdiction  of  the  attachment  suit,  this  court  cannot  look 
at  their  proceedings,  it  was  urged,  that  the  power  delegated  by  a 
statute  can  be  exercised  in  no  other  mode  than  that  pointed  out 
by  the  statute,  and  no  presumption  in  favour  of  proceedings  in  a 
foreign  attachment  will  be  sustained,  where  the  purchaser  under 
them  was  never  in  possession,  and  where  suit  is  brought  after  the 
lapse  of  twenty  years. 

They  denied  the  arguments  on  the  cases  cited  by  the  counsel  for 
the  defendants  in  error ;  and  also  the  construction  of  the  statute  of 
Kentucky  relative  to  sales  made  by  administrators. 

In  conclusion,  they  stated : 

We  trust  we  have  satisfactorily  shown  that  the  grounds  assumed 
by  the  defendants  in  error  are  not  -tenable ;  and  that  they  are  not  , 
sustained  by  the  authorities  cited  in  support  of  their  positions. 

Especially  we  think  it  is  manifest  both  from  authority  and  upon 
principle,  that  a  general  jurisdiction  of  a  class  of  cases,  coming  under 
one  general  head,  does  not  necessarily  give  or  infer  a  jurisdiction 
over  every  particular  case,  or  an  unlimited  power  in  relation  to  each 
case.  See  Bank  of  Hamilton  v.  Dudley's  Lessee,  2  Peters  492, 
particularly  pages  523,  624.  That  a  power,  even  in  a  court,  to  do  ^ 
an  act  in  a  particular  mode,  does  not  give  the  power  to  do  the  act 
in  any  other  mode.  That  when  there  is  a  power  or  jurisdiction, 
upon  the  condition  of  something  being  first  done,  the  record  must 
show  that  the  thing  required  was  done.  That  when,  by  the  legis- 
lative act  giving  power  over  the  subject  matter,  the  court  is  prohi- 
bited from  rendering  judgment  until  certain  pre-requfsites  have  been 
complied  with,  the  judgment  is  not  merely  voidable,  but  a  nullity, 
unless  these  pre-requisites,  being  matters  proper  for  the  record,  shall, 
by  the  record,  appear  to  have  been  performed  :  most  certainly  is  this 
the  case,  if  the  statute  expressly  prohibit  any  final  action  or  judg- 
inent,  until  after  these  shall  have  been  placed  on  the  record.  We 
think  we  have  shown  that  a  foreign  attachment  is  not  such  a  pro- 
ceeding in  rem,  as  comes  within  the  principles  laid  down  by  admi- 
ralty courts  in  relation  to  parties  and  notice  in  such  proceedings ; 
that  in  all  ex  parte  proceedings,  where  there  has  been  no  actual  no- 
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Uce  to  the  person  interested,  lie  may  avail  himself  collaterally  €f 
every  advantage  which  he  would  have  on  a  writ  of  error,  for  error  in 
law ;  that  where  a  statute  requires  notice  or  service  of  any  kind, 
upon  one  who  is  to  be  thereby  made  a  party  to  a  suit,  he  is  not 
bound,  nor  his  property  divested  by  any  proceedings  or  judgmeoti 
unless  such  notice  or  service  be  shown,  or  may  dearly  be  inferred 
from  the  record ;  that  a  jurisdiction  or  power  is  not  acquired  over 
the  rights  of  a  person,  who  is  without  the  jurisdiction  of  the  court 
and  of  the  state,  merely  by  the  issuing  of  a  writ  against  his  property, 
without  a  compliance  with  any  of  those  essential  requisites  on  which, 
by  the  statute,  the  right  and  power  of  the  court  first  to  entertain  the 
cause,  and  afterwards  to  proceed  in  it  to  judgment,  depends;  and 
finally,  that  in  all  ex  parte  proceedings,  the  plaintiff  takes  judgment 
at  his  peril,  and  purchasers  must,  at  their  peril,  look  to  the  wbok 
record  of  the  cause. 

And  if  these,  or  any  of  these  propositions  be  sound,  then  we  ban 
certainly  brought  our  case  within  it,  and  are  entitled  to  a  reversal  of 
the  judgment  below ;  for  we  have  shown : 

1.  That  by  the  statute  the  plaintiff  must  make  and  file  an  aflUavit 
before  any  writ  could  issue ;  and  no  such  affidavit  was  made  or  filed. 
(The  defendant^  counsel  err  when  they  say  such  an  affidavit  makei 
no  part  of  the  record.) 

fL  That  this  affidavit  must  state,  that  the  defendant  is  not  resi- 
dent within  the  state,  as  plaintiff  believes.  No  such  affidavit  wai 
made  or  alluded  to^  or  any  intimation  given  that  such  a  thing  wai 
testified  to. 

S.  That  to  give  notice  to  the  defendant,  an  advertisement,  die 
substance  of  which  is  prescribed  in  the  statute,  must  have  been  pub- 
lished in  some  paper  of  the  stale,  for  three  months  before  the  court 
was  vested  with  any  power  to  give  judgment,  and  no  such  notice  ii 
mentioned  in  the  record  ;  and  there  is  nothing  in  or  out  of  the  roconl 
from  which  it  can  be  inferred. 

4.  That  no  judgment  could  be  rendered  against  the  defendsnt 
until  after  three  callings  at  each  of  three  terms  of  the  court,  and 
three  defaults  entered  on  the  record  by  the  clerk ;  and  that  the 
power  to  give  a  valid  judgment  depended  on  this  as  a  conditioofre- 
cedent.     The  callings  and  the  defaults  do  not  appear  as  required. 

5.  That  no  power  to  sell  the  land  in  questiod,  and  of  course  no 
power  to  order  the  sale  of  the  land,  existed  till  after  the  lapse  of 
twelve  months  from  the  return  of  the  attachment ;  and  the  order 
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was  issued  long  before  the  lapse  of  the  twelve  months ;  and  there  is 
no  evidence  that  the  auditors  waited  for  the  expiration  ot  the  time, 
or  when,  or  where,  or  how  they  sold. 

6.  That  the  auditors  were  required  to  give  at  least  JGfteen  days 
notice,  by  advertisement,  of  the  sale  ;  and  it  is  not  shown  or  pre- 
tended, either  by  the  deed  or  otherwise,  that  such  an  advertisement 
was  made;  and, 

7.  That  the  return  shows  a  sale  to  one  man,  and  a  conveyance 
made  to  others  not  in  any  mode  connected  with  the  record. 

From  the  time  of  the  sale  to  the  present  day,  the  defendant  in 
attachment,  and  those  claiming  under  him,  have  been  in  the  undis- 
turbed possession  of  the  land,  now  at  this  late  day  brought  into  dis- 
pute ;  and  viewing  the  decisions  of  the  state  courts,  and  the  princi- 
ples of  law  as  we  do,  we  most  cheerfully  unite  in  the  sentiment  and 
opinion  so  happily  expressed  by  the  defendant's  counsel :  *'  that  the 
judgment  of  this  court  will  accord  with  the  course  of  decisions  in  the 
state  courts,  and  will  tend  not  to  impair,  but  to  establish  confidence; 
not  to  excite,  but  to  repress  the  spirit  of  speculation  in  litigation ; 
not  to  destroy,  but  to  fortify  the  security  of  tides.** 

Mr  Justice  Baldwin  delivered  the  opinion  of  the.  Court. 

This  case  comes  up  by  a  writ  of  error  from  the  circuit  court  for  the 
district  of  Ohio,  to  reverse  a  judgment  in  an  action  of  ejectment,  ob- 
tained by  the  defendants  against  the  plaintiffs  in  error.  The  sole 
question  in  the  court  below,  was  the  validity  of  a  sale  of  the  premi- 
ses in  controversy,  under  a  judgment  of  the  court  of  common  pleas 
of  Hamilton  county,  Ohio,  in  a  case  of  foreign  attachment,  rendered 
against  Seth  Cutter  in  \^S  at  the  suit  of  Samuel  Foster.  By  the 
record  in  that  case  it  appears,  that  the  writ  was  returnable  to  April 
term  1807.  It  recited  that  the  plaintiff  had  sufficiently  testified  to  the 
judges,  that  the  defendant,  who  is  not  residing  in  the  state,  is  indebted 
to  the  plaintiff,  &c.  The  sheriff  returned  the  writ,  with  an  inven- 
tory of  the  property  attached  by  him;  in  which  was  included  the 
property  in  question,  with  an  appraisement  thereof.  At  the  April 
term  the  defendant  was  three  times  called  and  made  default ;  where- 
upon the  court  appointed  auditors  to  report  at  August  term  follow- 
ing :  the  order  was  then  continued  till  December  term,  when  the 
auditors  mode  a  report,  finding  a  debt  of  267  dollars  due  the  plain- 
tiff. The  court  then  rendered  judgment  on  the  report,  and  ordered 
the  property  attached  to  be  sold  agreeably  to  law.    An  order  of  sale 
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was  accordingly  issued  to  the  auditors,  who  at  the  April  term  ISOB, 
to  wit  on  the  16th  of  April,  reported  that  they  had  sold  the  premises 
to  William  Stanley  for  170  dollars  ;  on  an  inspection  of  which  the 
court  granted  judgment  of  confirmation  thereof.  On  the  28lh  of 
May  1808  the  auditors  made  a  deed  to  Samuel  Foster  and  William 
Woodward,  who  on  the  same  day  conveyed  the  same  to  William 
Stanley ;  under  whom  the  lessors  of  the  plaintiff  claimed  by  sundry 
mesne  conveyances. 

The  consideration  of  the  deed  from  the  auditors  to  Foster  and 
Woodward  was  170  dollars,  the  same  as  from  them  to  Stanley;  but 
they  gave  in  their  dieed  a  covenant  of  seisin,  of  power  to  sell,  and  ge- 
neral warranty.  The  defendants  were  in  possession,  claiming  tide 
under  Seth  Cutter,  the  defendant  in  the  attachment,  as  whose  pro- 
perty the  land  was  sold.  The  case  has  been  submitted  on  printed 
arguments ;  which  present  a  full  and  able  view  and  discussion  of  the 
points  arising  in  the  cause. 

On  comparing  the  record  of  the  proceedings  on  the  attachment, 
with  the  provisions  of  the  act  of  1805,  Chase's  Ohio  Laws,  462,  &c^ 
the  acts  of  the  court  in  all  the  course  of  the  cause  appear  to  .be  io 
conformity  therewith,  except  in  the  following  particularei,  on  which 
the  objections  to  the  validity  of  the  sale  are  founded : 

1.  By  the  first  section  iU4)rovides  tluit  an  afiSidavit  shall  be  made 
and  filed  with  the  clerk  Before  the  writ  issues,  and  if  this  is  not  done 
the  writ  shall  be  quashed,  on  motion:  no  such  affidavit  is  found  ia 
the  record. 

.  2.  The  fifteenth  section  directs  three  months  notice  to  be  given  by 
publication  in  a  newspaper,  of  the  issuing  of  the  attachment,  before 
judgment  shall.be  entered;  the  eleventh  section  also  prescribes,  that 
fifteen  days  notice  of  sale  shall  be  given  by  the  auditors :  neither  of 
which  appears  by  the  record  to  have  been  done. 

S.  By  the  proviso  to  the  eighth  section,  the  defendant  must  be 
three  times  called,  at  each  of  the  three  terms  preceding  judgment,  and 
make  default,  which  defaults  shall  be  recorded  by  the  clerk :  no  en- 
try is  made  of  such  defaWt  at  the  December  term  1807. 

4.  By  the  eleventh  section,  the  auditors  are  prohibited  from  selling 
till  the  expiration  of  twelve  monihsfrom  the  return  of  the  writ: 
whereas  the  order  issued  before ;  and  it  does  not  appear  when  the  sale 
was  made. 

5.  The  return  of  the  sale  by  the  auditors;  show«  a  sale  to  coc 
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peraoo,  and  a  deed  to  others;  not  in  any  mode  connected  ?ritb  the 
record. 

There  is  no  provision  in  the  law,  that  if  the  several  acts  therein 
directed  to  be  done  are  omitted,  the  sale  or  any  other  proceedings  un- 
der the  attachment  shall  be  deemed  void:  but  by  the  thirteenth  sec- 
tioQ  it  is  declared,  that  every  sale  and  conveyance,  made  by  the  said 
auditors,  or  any  two  of  them,  by  virtue  of  the  authority  herein 
granted,  shall  be  as  binding  and  effectual,  as  if  the  same  had  been 
made  by  the  said  defendant,  prior  to  the  service  of  the  said  attach- 
ment. 

It  Is  contended  by  the  counsel  for  the  plaintiffs  in  error,  that  all 
the  requisitions  of  the  law  are  conditions  precedent;  which  must  not 
only  be  performed  before  the  power  of  the  court  to  order  a  sale,  or 
the  auditors  to  execute  it,  can  arise ;  but  that  such  performance  must 
appear  on  the  record. 

The  first  part  of  this  proposition  is  the  true  meaning  of  the  law  of 
Ohio:  the  various  acts  required  to  be  done  previous  to  a  sale  are  pre- 
scribed by  a  provisOf  which  in  deeds  and  laws  is  a  limitation  or  ex- 
ception to  a  grant  made  or  authority  conferred;  the  effect  of  which  is 
to  declare,  that  the  one  shall  not  operate,  or  the  other  be  exercised, 
unless  in  the  case  provided. 

By  the  eleventh  section,  the  auditors  are  directed,  by  virtue  of  an 
prder  of  the  court,  to  sell  and  convey  the  lands  attached,  provided  they 
give  notice  :  notice  then  is  the  condition,  on  the  performance  of  which 
their  duty  and  power  depend ;  and  the  act  must  be  done  to  make 
the  execution  of  the  power  consistent  with  the  law. 

But  the  provisions  of  the  law  do  not  prescribe  what  shall  be  deem- 
ed evidence  that  such  acts  have  been  done,  or  direct  that  their  per- 
fonnance  shall  appear  on  the  record.  The  thirteenth  section,  which 
gives  to  the  conveyance  of  the  auditors  the  same  effect  as  a  deed  from 
the  defendant  in  the  attachment ;  contains  no  other  liimtation  than 
that  it  shall  be  "  in  virtue  of  the  authority  herein  ^ranted." 

This  leaves  the  question  open  to  the  application  of  those  general 
principles  of  law,  by  which  the  validity  of  sales  made  under  judicial 
process  must  be  tested  ;  in  the  ascertainment  of  which,  we  do  not 
think  it  necessary  to  examine  the  record  in  the  attachment,  for  evi- 
dence that  the  acts  alleged  to  have  been  omitted  appear  therein  to 
have  been  done.  Assuming  the  contrary  to  be  the  case,  the  merits 
of  the  present  coptioversy  are  nanowed  to  tlic  single  question,  whe- 
ther this  omission  invalidates  the  sale.     The  tieveral  courts  of  com- 
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mon  pleas  of  Ohio,  at  the  time  of  these  proceedings,  were  courts  oC 
general  civil  jurisdiction ;  to  which  was  added,  by  the  act  of  180S, 
power  to  issue  writs  of  attachments,  and  order  a  sale  of  the  property 
attached  on  certain  conditions:  no  objection  therefore  can  be  made 
to  their  jurisdiction  over  the  case,  the  cause  of  action,  or  the  property 
attached.  The  process  which  they  adopted,  was  the  same  as  pre- 
scribed by  the  law ;  they  ordered  a  sale  which  was  executed,  and  on 
the  return  thereof  gave  it  their  confirmation.  This  was  the  judg- 
ment of  a  court  of  competent  jurisdiction  on  all  the  acts  preceding  the 
sale,  afiirming  their  validity  in  the  same  manner,  as  their  jildgment 
had  a£Srmed  the  existence  of  a  debt  There  is  no  principle  of  law 
better  settled,  than  that  every  act  of  a  court  of  competent  jurisdic- 
tion shall  be  presumed  to  have  been  rightly  done,  till  tiie  contrary 
appears:  this  rule  applies  as  well  to  every  judgment  or  decree,  ren- 
dered in  the  various  stages  of  their  proceedings  f "om  the  initiation  to 
their  completion,  as  to  their  adjudication  that  the  plaintiff  has  a  right 
of  action.  Every  matter  adjudicated,  becomes  a  part  of  their  record ; 
which  thenceforth  proves  itself,  without  referring  to  the  evidence  oa 
which  it  has  been  adjudged. 

In  this  case  the  court  issued  an  order  of  sale  agreeably  to  law, 
which  having  been  returned  by  the  auditors,  and  ^'  being  inspected, 
the  court  grant  judgnient  of  confirmation  thereon.''  It  is  therefore  a 
direct  adjudication,  that  the  order  of  sale  was  executed  according  to 
law.  They  had  undoubted  authority  to  render  such  a  judgment ;  and 
there  is  nothing  on  the  record  to  show  that  it  was  not  rightfully  ex- 
ercised. If  the  defendants'  objections  can  be  sustained,  it  will  be  on 
the  ground  that  this  judgment  is  false ;  and  that  the  order  of  sale  was 
not  executed  according  to  law,  because  the  evidence  of  its  execution 
is  not  of  record.  The  same  reason  would  equally  apply  to  the  noo- 
residence  of  the  defendant  within  the  state,  the  existence  of  a  debt 
due  the  plaintijT,  or  any  other  creditor,  which  is  the  basis  on  which 
the  whole  proceedings  rest.  The  auditors  are  equally  silent  on  the 
evidence,  upon  which  they  reported  that  debts  were  due  by  the  de- 
fendant, as  oh  the  evidence  of  notice  and  due  publication ;  but  no  one 
could  pretend  that  tlie  judgment  that  the  debts  reported  were  due, 
shall  be  presumed  to  be  fulse.  Though  the  able  and  ingenious  ar- 
gument of  the  defendants  has  not  been  directed  at  this  part  of  the 
judgment  of  the  court  of  common  pleas ;  tiie  grounds  of  objectioD 
are  broad  enough  to  embrace  it:  for  in  resting  their  case  on  the  only 
position  which  the  record  leaves  them,  they  necessarily  affirm  the 


JANUARY  TERM  18S6.  47S 

[VooriMet  T.  Tbe  Bank  of  the  United  Stalee.] 
general  propontien,  that  a  sale  by  order  of  a  court  of  competent  ju« 
riedictioD,  may  be  declared  a  nullity  in  a  collateral  action,  if  their  re* 
cord  does  not  show  affirmatively,  the  evidence  of  a  compliance  with 
the  terms  prescribed  by  law  in  making  such  sale.  We  cannot  hesi- 
tate in  giving  a  distinct  and  unqualified  negative  to  this  proposition, 
both  on  principle,  and  authority  too  well  and  long  settled  to  be  ques- 
tioned. 

That  some  sanctity  should  be  given  to  judicial  proceedings;  some 
time  limited,  beyond  which  they  should  not  be  questioned;  some 
protection  afforded  to  those  who  purchase  at  saleaby  judicial  process; 
and  some  definite  rules  be  established,  by  which  property  thus  ac- 
quired may  become  transmissible,  with  security  to  the  possessors : 
cannot  be  denied.  In  this  country  particularly,  where  property, 
which  within  a  few  years  was  but  of  little  value,  in  a  wilderness,  is 
now  the  site  of  large  and  flourishing  cities :  its  enjoyment  should  be 
at  least  as  secure,  as  in  that  country  where  its  value  is  leas  pror 
gressive. 

It  b  among  the  elementary  principled  of  the  common  law,  that 
whoever  would  complain  of  the  proceedings  of  a  court,  must  do  it  in 
such  time  as  not  to  injure  his  adversary  by  unnecessary  delay  in  the 
assertion  of  his  right.  If  he  objects  to  the  mode  in  which  he  is 
brought  into  court,  he  must  do  it  before  he  submits  to  the  process 
adopted.  If  the  proceedings  against  him  are  not  conducted  accord- 
ing to  the  rules  of  law  and  the  court,  he  must  move  to  set  them  aside 
for  irregularity:  or,  if  there  is  any  defect  in  the  form  or  manner  in 
which  be  is  sued,  he  may  assign  those  defects  specially,  and  the 
court  will  not  hold  him  answemble  till  such  defects  are  remedied. 
But  if  he  pleads  to  the  action  generally,  all  irregularity  is  waived, 
and  the  court  can  decide  only  on  the  rights  of  the  parties  to  the  sub* 
ject  matter  of  controversy:  their  judgment  is  conclusive,  unless  it 
appears  on  the  record  that  the  plaintiff  has  no  title  to  the  thing  de- 
manded, or  that  in  rendering  judgment  they  have  erred  in  law :  all 
defects  in  setting  out  a  title,. or  in  the  evidence  to  prove  it,  are  cured, 
as  well  as  all  irregularities  which  may  have  preceded  the  judgment. 

Bo  long  as  this  judgment  remains  in  force,  it  is  in  itself  evidence 
of  the  right  of  the  plaintiff  to  the  thing  adjudged,  and  gives  him  a 
right  to  process  to  execute  the  judgment :  the  errors  of  the  cOurt, 
however  apparent,  can  be  examined  only  by  an  appellate  power ;  and 
by  the  laws  of  every  country  a  time  is  fixed  for  such  examination, 
whether  in  rendering  judgment,  issuing  execution,  or  enforcing  it 

VOL.  X. — 3  K 
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b]  process  of  sale  or  imprisonment    No  rule  can  be  more  reasonable, 
Uian  that  the  person  who  complains  of  an  injury  done  him,  shoaU 
avail  himself  of  his  legal  rights  in  a  reasonable  time,  or  that  that 
time  should  be  limited  by  law. 

This  has  wisely  been  done  by  acts  of  limitation  on  writs  of  error 
and  appeals :  if  that  time  elapses,  common  justice  requires,  that 
what  a  defendant  cannot  do  directly  in  the  mode  pointed  out  by  law, 
he  shall  not  be  permitted  to  do  collaterally  by  evasion. 

A  judgment  or  execution  irreversible  by  a  superior  court,  cannot 
be  declared  a  nullity  by  any  authority  of  law,  if  it  has  been  ren* 
dered  by  iei  cotirt  of  competent  jurisdiction  of  the  parties  the  subject 
matter,  with  authority  to  use  the  process  it  has  issued  :  it  must  re- 
main the  only  test  of  the  respective  rights  of  the  parties  to  iC  If  the 
validity  of  a  sale  under  its' process  can  be  questioned  for  any  irregu- 
larity preceding  the  judgment,  the  court  which  assumes  such  power 
places  itself  in  the  position  of  that  which  rcfndered  it,  and  deprives 
it  of  all  ppwer  of  regulating  its  own  practice  or  modes  of  proceeding 
in  the  progress  of  a  cause  to  judgment.  If  af^er  its  rendition  it  is 
declared  void  for  any  matter  which  can  be  assigned  for  error  only  on 
a  writ  of  error  or  appeal;  then  such  court  not  only  usurps  the  juris- 
diction of  an  appellate  court,  but  collaterally  nullifies  what  such 
court  is  prohibited  by  ejtpress  statute  law  from  even  reversing. 

If  the  principle  once  prevails,  that  any  proceeding  of  a  court  of 
competent  jurisdiction  can  be  declared  to  be  a  nullity  by  any  court, 
after  a  writ  of  error  or  appeal  is  barred  by  limitation,  every  county 
court,  or  justice  of  the  peace  in  the  union,  may  exercise  the  same 
right,  from  which  our  own  judgments  or  process  would  not  be  exempt- 
ed. The  only  difference  in  this  respect  between  this  and  any  other 
court  is,  that  no  court  can  revise  our  proceedings ;  but  that  differ- 
ence disap(>ears,  after  the  time  prescribed  for  a  writ  of  error  or  appeal 
to  revise  those  of  an  inferior  court  of  the  United  Slates  or  of  any  state; 
they  stan^  on  the  same  footing  in  law.  The  errors  of  the  court  do 
not  impair  their  validity :  binding  till  reversed,  any  objection  to  their 
full  effect,  must  go  to  the  authority  under  which  they  have  been 
conducted.  If  not  warranted  by  the  constitution  or  law  of  the  land, 
our  most  solemn  pfrQceedings  can  confer  no  right  which  is  denied  to 
any  judicial  act  under  colour,  of  law,  which  can  properly  be  deemed 
to  have  been  done  coram  twnjudicf;  that  is,:  by  persons  assuming  the 
judicial  function  in  the  given  case  without  lawful  authority. 
The  line  which  separates  error  in  judgment  from  the  ustin     on 
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of  power  is  very  definite ;  and  is  precisely  that  which  denotes  the 
cases  where  a  judgment  or  decree  is  reversible  only  by  an  appellate 
court,  or  may  be  declared  a  nullity  collaterally^  when  it  is  offered  in 
evidence  in  an  action  concerning  the  matier  adjudicated,  or  purport- 
ing to  have  been  so.  In  the  one  case,  it  U  ot  record  importing  abso- 
lute verity;  in  the  other,  mere  waste  pape. :  there  can  be  no  middle 
character  assigned  to  judicial  proceedings,  vhich  are  irreversible  for 
error.  Such  is  their  effect  between  the  parties  to  the  suit;  and  such 
are  the  immunities  which  the  law  affords  to  a  plaintiff  who  has 
obtained  an  erroneous  judgment  or  executioki.  It  would  be  a  well 
merited  reproach  to  our  jurisprudence,  if  an  ipnocent  purchaser,  no 
party  4x>  the  suit,  who  had  paid  his  money  on  the  faith  of  an  order  of 
a  court ;  should  not  have  the  same  protection  under  an  erroneous  pro- 
ceeding, as  the  party  who  derived  the  benefit  accruing  from  it.  A 
purchaser  under  judicial  process,  pays  the  plaintiff  his  demand  on 
the  property  sold :  to  the  extent  of  the  purchase  mo^ey,  he  discharges 
the  defendant  from  his  adjudged  obligation.  Time  has  given  an 
inviolable  sanctity  to  every  act  of  the  court  precepting  the  sale,  which 
precludes  the  defendant  from  controverting  the  absolate  right  of  the 
plaintiff  to  the  full  benefit  of  his  judgment ;  and  it  shall  not  be  per- 
mitted that  the  purchaser  shall  be  answerable  for  defects  in  the 
record,  from  the  consequence  of  which  the  plaintiff  is  absolved.  Such 
flagrant  injustice  is  imputable  neither  to  the  common  or  statute  law 
of  the  land.  If  a  judgment  is  reversed  for  error,  it  is  a  Bettled  prin- 
ciple of  the  common  law  coeval  with  its  existence,  that  the  defendant 
shall  have  restitution  only  of  the  money ;  the  purchaser  shall  hold 
the  property  sold ;  and  there  are  few,  if  any  states  in  the  union  who 
have  not  consecrated  this  principle  by  statute. 

This  great  rule,  established  for  the  protection  of  purchasers  on  the 
faith  of  judicial  process,  will  be  utterly  prostrated  ;  encouragement 
will  be  given  to  .defendants  in  judgments,  their  heirs  and  privies,  to 
take  advantage  of  the  security  into  which  honest  purchasers  have 
been  lulled ;  if  any  judicial  proceeding  which  could  stand  the  test 
of  a  writ  of  error,  or  appeal,  if  taken  in  time,  or  had  become  irre- 
versible directly,  could  be  avoided  collaterally. 

Acts  of  limitation  become  useless  if  a  defendant  is  allowed  to  evade 
them  by  avoiding  judgments  or  executions,  on  the  suggestion  of 
defects  or  omissions  in  the  record,  which  can  be  reviewed  only  by  an 
appellate  court :  a  direct  premium  is  held  Out  for  delaying  the  resort 
to  the  mode  pointed  out  by  law  for  correcting  the  errors  of  judicial 
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proceedings.  His  debt  is  paid  by  the  purchaser;  the  property  pur- 
chased is  restored  to  the  defendant  without  any  obligation  to  refund; 
and  that  which  was,  when  sold,  of  little  value,  and  bought  at  its  fall 
price  paid  to  the  defendant's  use,  becomes  his  rightful  estate,  when 
the  remote  out  lot  has  become  a  mart  for  commerce,  and  covered  with 
valuable  improvements.  Had  he  brought  his  writ  of  error  in  time^ 
and  reversed  the  judgment  or  execution  on  which  it  was  sold,  justice 
would  have  been  done  him  by  a  restitution  of  the  purchase  money; 
and  to  the  purchaser,  by  leaving  him  in  the  quiet  enjoyment  of  the 
property  purchased.  Such  are  the  consequences  of  the  doctrines 
contended  for  by  the  defendants'  counsel,  in  their  objections  to  the 
proceedings  on  the  attachment :  none  of  them  affect  the  jurisdictioo 
of  the  court,  or  its  authority  to  order  or  confirm  the  sale  :  the  acta 
omitted  to  be  noticed  on  the  record  are  not  judicial,  but  ministerial, 
to  be  performed  by  the  clerk,  or  auditors.  It  was  a  good  ground  ibr 
a  motion  to  quash,  or  suspend  the  proceedings  for  irregularity,  if  they 
had  not  been  done  in  fact:  and  as  the  judgment  was  by  defauli, 
perhaps  the  omission  to  state  them  on  the  record  may  have  been 
good  cause  for  reversal  on  a  writ  of  error.  But  o..  an  inspection  of 
these  proceedings  collaterally,  we  can  judicially  see  only  what  the 
court  has  done;  not  whether  they  have  proceeded  inversoardme^  erro- 
neously, according  to  the  proof  before  them,  or  what  they  have  omit- 
ted, or  ought  to  have  done.  They  have  adjudged  that  the  order  of 
sale  was  executed  agreeably  to  law :  nothing  appears  on  the  record 
to  impugn  their  judgment;  it  must,  therefore,  be  taken  to  be  true  in 
fact,  and  valid  in  law.  Their  order  of  sale  was  a  lawful  authority  to 
the  auditors  to  sell:  it  was  a  full  justification  to  them  in  obeying  it: 
it  was  executed  in  virtue  of  the  authority  granted  by  the  law  to  the 
court,  who  have  not  exceeded  their  jurisdiction:  and  the  deed  of  the 
auditors  passed  the  title  to  the  premises  in  controversy  to  the  par* 
chaser. 

It  has  not  been  thought  necessary  to  review  the  various  cases  cited 
in  the  argument :  the  principles  which  must  govern  this  and  all  other 
sales  by  judicial  process,  are  general  ones  adopted  for  the  security  oi 
titles,  the  repose  of  possession,  and  the  enjoyment  of  property  by  in- 
nocent purchasers,  who  are  the  favourites  of  the  law  in  every  court, 
and  by  every  code.  Nor  shall  we  refer  to  the  decisions  Of  state  courts^ 
or  the  adjudged  cases  in  tlie  books  of  the  common  law :  our  own  re- 
peated and  uniform  decisions  cover  the  whole  case ;  in  its  most  ex- 
panded view;  and  the  highest  considerations  call  upon  us  so  to  re- 
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affirm  them,  that  all  questions  sucli  as  have  arisen  in  this  cause  may 
be  put  at  rest  in  this  and  the  circuit  courts.  In  Blaine  v.  The  Charles 
Carter,  a  shiphad  been  sold  under executiosis  issued  within  ten  days 
after  judgment,  contrary  to  the  express  prohibition  of  the  twenty- 
third  section  of  the  judiciary  act ;  but  no  writ  of  error  was  taken  out. 
The  court  declared, .  that  if  the  executions  were  irregular,  "  the 
court  from  which  they  issued  ought  to  have  been  moved  to  set  them 
aside.  They  were  not  void,  because  the  marshal  could  have  justified 
under  them ;  and  if  voidable,  the  proper  means  of  destroying  their 
efficacy  had  not  been  pursued."  The  decree  of  the  circuit  court 
was  affirmed,  and  the  money  ordered  to  be  paid  over  to  the  execution 
creditor.     4  Cranch  329,  333. 

In  Wheaton  v.  Sexton,  the  case  turned  on  the  validity  of  the  sale 
of  real  estate  by  the  marshal  of  this  district,  by  virtue  of  an  excution, 
)Q  which  the  language  of  this  court  is :  ''  the  purchaser  depends  on 
the  judgment,  the  levy  and  the  deed.  All  other  questions  are  be- 
tween the  parties  to  the  judgment,  and  the  marshal.  Whether  the 
marshal  sells  before,  or  after  the  return  ;  whether  he  makes  a  correct 
return  or  any  return  at  all  to  the  writ ;  is  immaterial  to  the  purchaser.: 
provided  the  writ  was  duly  issued,  and  the  levy  made  before  the 
return.'*    4  Wheat.  506. 

In  Tolmie  v.  Thompson,  there  had  been  a  sale  under  an  order  of 
the  orphan's  court  of  this  district,  which  had  been  confirmed  by  them ; 
and  a  deed  made  to  the  purchaser,  the  validity  of  which  was  quesr 
tioned,  on  objections  similar  to  those  now  under  consideration.  The 
court  say :  "  those  proceedings  were  brought  before  the  court  collate- 
rally, and  are  by  no  means  subject  to  all  the  exceptions  which  might 
be  taken  on  a  direct  appeal.  They  may  well  be  considered  judicial 
proceedings :  they  were  commenced  in  a  court  of  justice  ;  carried  on 
under  the  supervising  power  of  the  court,  and  to  receive  its  final 
ratification.  The  general  and  well  settled  rule  of  law  in  such  cases 
is,  that  when  the  proceedings  are  collaterally  drawn  m  question,  and 
it  appears  on  the  face  of  them  that  the  subject  matter  was  within 
the  jurisdiction  of  the  court,  they  are  voidable  only.  The  errors  and 
irregularities,  if  any  exisf,  are  to  be  corrected  by  some  direct  proceed- 
ing, either  before  the  same  court  to  set  them  aside,  or  in  an  appellate 
court.  If  there  is  a  total  want  of  jurisdiction,  the  proceedings  are 
void  and  a  mere  nullity,  and  confer  no  right,  and  afford  no  justifica- 
tion ;  and  may  be  rejected  when  collaterally  drawn  in  question." 
The  purchaser  is  no!  bound  to  look  beyond  the  decree  when  exe- 
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cuted  by  a  conveyaQce,  if  the  facts  necessary  to  give  juiisdictioa 
appear  oq  the  face  of  the  proceedings ;  nor  to  look  further  back  thaa 
the  order  of  the  court.  "  If  the  jurisdiction  was  improvidently  exer- 
cised, or  in  a  manner  not  warranted  by  the  evidence  before  it,  it  k 
not  to  be  corrected  at  the  expense  of  the  purchaser;  who  had  a  right 
to  rely  upon  the  order  of  the  court,  as  an  authority  emanaiiDg  from 
a  competent  jurisdiction.''  2  Peters  163,  168.  **  When  a  court  has 
jurisdiction,  it  has  a  right  to  decide  every  question  that  arises  in  the 
cause  ;  and  whether  the  decision  be  correct  or  not,  its  judgaient  until 
reversed  is  regarded  as  binding  in  every  other  court.**  Elliott  ▼. 
Piersol,  1  Peters  340  ;  2  Peters  169. 

In  Taylor  v.  Thompson,  this  court  affirmed  a  principle  oi  the 
common  law ;  that  the  sale  of  a  term  of  years  under  a  fieri  facias^ 
issued  after  and  while  the  defendant  was  in  execution  under  a  ca. 
sa.  on  the  same  judgment,  was  good  when  made  to  a  stranger  to  the 
execution.     5  Peters  370. 

In  the  United  States  v.  Arredondo,  it  was  laid  down  as  an  univer- 
sal principle,  that  when  power  or  jurisdiction  is  delegated  to  any 
public  officer  or  tribunal  over  a  subject  matter,  and  its  exercise  is 
confided  to  his  or  their  discretion ;  the  acts-  so  done  are  valid  and 
binding  as  to  the  subject  matter;  and  individual  rights  will  not  be 
disturbed  collaterally,  for  any  thing  done  in  the  exercise  of  that  dis- 
cretion within  the  authority  and  power  conferred.  The  only  ques- 
tions'which  can  arise,  between  an  individual  claiming  a  right  under 
the  acts  done ;  and  the  public,  or  any  person  denying  their  validity; 
are  power  in  the  officer,  and  fraud  in  the  party.  All  other  questions 
are  settled  by  the  decision  made,  or  the  act  done  by  the  tribunal  or 
officer ;  unless  an  appeal  or  other  revision  of  their  proceedings  is  pre- 
scribed by  law.     6  Peters  729^  730. 

These  are  rules  of  property  which  have  been  established  so  far  as 
the  authority  of  this  court  can  do  it :  they  apply  to  and  must  govern 
this  case  on  the  broad  principles  laid  down  ;  and  none  of  them  come 
into  collision  with  any  construction  given  to  the  laws  of  Ohio,  pro- 
scribing the  mode  of  transferring  real  estate  by  judicial  prociiss.  Oo 
the  broadest  ground,  therefore,  which  has  been  taken  in  any  of  the 
specified  objections  to  the  proceedings  of  the  court  of  common  pleas 
in  the  attachment  suit;  we  are  most  clearly  of  opinion,  that  none  of 
them  can  be  sustained,  without  the  violation  of  principles  which 
ought  to  remain  inviolable. 

The  remaining  objection  is,  that  the  auditors  did  not  make  their 
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deed  to  the  person  who  purchased  at  the  sale  under  the  order  of  the 
court.  This  is  a  matter  entirely  between  such  person  and  those  to 
whom  the  deed  was  made  :  to  Cutter,  it  is  immaterial  to  whom  the 
conveyance  was  made ;  his  right  was  extinguished  by  the  sale 
and  confirmation.  It  is  equally  immaterial  to  those  who  claim 
under  Cutter,  who  received  the  deed ;  Stanley,  the  purchaser,  or 
Foster,  the  plaintiff :  it  was  a  matter  between  themselves,  which 
can  have  no  effect  on  the  validity  of  .the  sale,  were  it  unex- 
plained. But  connecting  the  record  with  the  deeds,  their  inspec-^ 
tion  removes  the  objection,  for  the  reasons  stated  in  thei  argument 
of  counsel.  Samuel  Foster  was  the  principal  creditor,  and  plain- 
tiff in  the-  suit ;  Stanley  purchased,  but  took  his  deed  from  Fos- 
ter and  Woodward,  with  their  covenants  of  seisin,  warranty  and 
title :  had  he  taken  a  deed  directly  from  the  auditors,  it  must  have 
been  without  any  covenants.  The  object  was  evidently  to  have  an 
assurance  of  the  title:  for  both  deeds  were  executed  and  acknow- 
ledged on  the  same  day,  and  the  consideration  of  both  was  the 
same. 
The  judgment  of  the  circuit  court  is  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Ohio, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is  ordeitd 
and  adjudged  by  this  court,  that  the  judgment  of  the  said  circuit 
court  in  this  cause  be,  and  the  same  is  hereby  affirmed  with  costs. 
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Thomas  Jackson  et  al.,  appellants  v.  William  E.  Abhtoh. 

After  a  clue  has  been  dismiased  for  want  of  jurisdiction,  the  pleadings  haTing  beea 
technically  defective ;  the  court  will  not,  at  a  subsequent  term,  allow  them  to  be 
amended,  and  the  cose  to  be  reinstated  on  the  docket.  It  would  be,  in  effect,  t 
reversal  of  the  former  decree,  after  the  cade  had  been  finally  dispoeed  of  in  tins 
court. 

There  will  be  no  difficulty  in  making  the  amendment  in  the  circuit  coorty  in  sack 
a  case,  if  that  court  shall  see  fit,  in  its  discretion,  to  allow  it  to  be  done,  and  the 
cause  may  then  be  re-heard  there ;  and  on  a  decree,  newly  rendered,  may  be 
brought  hp  on  appeal  to  this  .court  r  or  a  decree  may  be  there  rendered,  by  eos- 
•ent  of  parties,  in  order  to  bring  up  the  ease  without  delay. 

THIS  case  was  before  the  court  at  January  term  1834,  on  an  ap- 
peal from  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania,  and  was  dismissed  for  want  of  jurisdiction :  the 
complainants,  Thomas  Jackson  and  others,  in  the  circuit  court,  hay- 
ing omitted  to  state  in  the  body  of  the  bill,  filed  on  the  equity  side 
of  the  court,  that  the  defendant  was  a  citizen  of  the  state  of  Penn- 
sylvania.    8  Peters  148. 

Mr  Key,  and  Mr  Peters,  now  applied  to  the  court  for  liberty  to 
amend  the  record,  by  stating  the  citizenship  of  the  defendant,  and 
to  reinstate  the  cause  on.  the  docket. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

A  motion  has  been  made  to  allow  an  amendment  of  the  record  of 
this  case,  by  inserting  an  allegation  of  the  citizenship  of  the  parties; 
and  to  reinstate  this  cause  on  the  docket  under  the  following  circom- 
stances:  The  cause  came  before  this  court  at  the  January  teroi  1834; 
and,  as  will  be  found  in  the  eighth  volume  of  Mr  Peters's  Reporta^ 
pp.  148, 149,  was  then  reversed  for  want  of  jurisdiction  of  the  circuit 
court  by  reason  of  the  omission  to  allege  that  the  parties  were  citi- 
zens of  different  states :  the  appeal  to  this  court  was  dismissed;  and 
the  decree  of  this  court  was  ordered  to  be  certified  to  the  circuit  court 

We  are  of  opinion,  that  under  these  circumstances,  the  record  can- 
not be  amended',  or  the  cause  reinstated  in  this  court.  It  would,  in 
effect,  be  a  reversal  of  the  former  decree  of  this  court.  We  have  no 
power  over  the  dec.ees  rendered  by  this  court  after  the  term  has 
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passed,  and  the  cause  has  been  dismissed,  or  otherwise  finally  dis- 
posed of  here. 

Bui  in  our  opinion,  there  is  no  difficulty  in  making  the  proposed 
amendment  in  the  circuit  court ;  if  that  court  shall  see  fit,  in  its  dis- 
cretion, to  allow  it  to  be  done.  The  cause  may  then  be  re-heard 
there  ;  and  upon  the  decree  newly  rendered,  an  appeal  can  then  be 
taken  to  .this  court;  or  a  decree  may  be  there  rendered  by  consent 
of  the  parties,  in  order  to  enter  the  cause  .without  any  delay  to  this 
court. 

This  court,  in  rendering  its  former  decree,  had  no  a4ithority  (not 
having  any  jurisdiction,  but  tora^^rse  for  the  want  of  jurisdiction  of 
the  circuit  court)  to  send  the  cause  back  for  ful'ther  proceedings, 
with  liberty  to  amend  the  bill.  But  the  mandate  was  not  under- 
stood by  us  to  apply,  except  to  the  record  in  its  then  state ;  and  we 
entertain  no  doubt,  that  notwithstanding  any  thing  in  the  former 
decree  of  reversal ;  it  is  entirely  competent  for  the  circuit  court,  in 
their  discretion,  to  allow  the  amendment  now  proposed  to  be  made, 
and  to  reinstate  the  cause  in  that  court.  But  we  have  no  authority 
in  the  matter.    The  motion  is,  therefore,  overruled. 


VOL.   X. — 3l 
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Samuel  B.  Lee,  plaintiff  in  error  v.  Nathaniel  Dick  and 

OTHERS. 

Commercial  guanntee.  L.,  &t  Memphis,  Temiessee,  addrened  a  letter  to  D.  4t  Ga. 
at  New  Orleans,  stating  that  N.  &  D.  wishbd  to  draw  on  them  for  2000  doUan, 
saying,  **  Please  accept  their  draft,  and  I  hereby  guaranty  the  punctual  payment  of 
it."  In  a  letter  of  the  same  date,  to  one  of  the  firm  of  N.  &.  D.  he  says,  « I  send  a 
guarantee  for  2000  dollars.  The  balance  I  have  no  doubt  your  friend  W.  will  do  6r 
you.  N.  &>  D.  drew  a  bill  on  D.  &•  Co.  for  4250  dollars,  which  they  accepted ;  and  ate 
having  paid  the  draft,  they  gave  notice  to  L.  that  they  looked  to  him  for  the  monej. 
No  notice  was  given  by  D.  &>  Co.  to  L.  that  they  intended  to  accept,  or  had  ac- 
cepted, and  acted  upon  the  guarantee^  before  they  paid  the  draft.  The  drawers  cf 
the  bill  did  not  reimburse  D.  &  Co.  for  any  part  of  it.  Action  was  institated  to 
recover  2000  dollars  from  L.,  being  part  of  the  bill  for  4250  dollars.  BM^  tkst 
although  the  bill  was  drawn  for  4250  dollars,  the  guarantee  would  have  operated  to 
bind  L.  for  the  sum  of  2000  dollars  included  in  it,  if  notice  of  the  acceptance  of  it 
had  been  given  by  D.  &,  Co.  to  L. ;  but  having  omitted  to  give  such  notice,  or 
that  they  intended  to  accept,  or  had  accepted  and  acted  on  the  guarantee;  L.  im 
not  liable  to  D.  and  Co.  for  any  part  of  tlie  bill  for  4250  dolbis. 
A  guarantee  is  a  mercantile  instrument,  and  to  be  construed  according  to  what  iafrixlj 
to  be  presumed  to  have  been  the  understanding  of  the  parties,  without  anyfstiiet 
technical  nicety.  -  ■? 

If  the  guarantee  stood  alone,  unexplained  by  the  letter  which  accompanied  it,  it 
would  undoubtedly  be  limited  to  a  specific  draft  for  2000  dollars,  and  woold  not 
cover  that  amount  in  it  bill  for  a  larger  sum :  but  the  letter  which  accompanied  it 
fully  justifies  the  conclusioii,  tliat  the  defendant  undertook  to  guaranty  SOOO  dot- 
lars  in  a  draft  for  a  larger  amount.  The  letter  and  guarantee  were  both  written  by 
the  defendant,  on  the  same  sheet  of  paper,  bear  the  same  date,  and  may  be  cosr 
strued  together,  as  constituting  the  guarantee. 
The  docidion  of  the  court  in  the  case  of  Douglass  and  otliers  v.  Reynolds  and  othen, 
7  Peters  125,  affirmed.  In  that  case  the  court  held,  that  a  party  giving  a  letler  of 
guarantee  has  a  right  to  know  whctlicr  it  is  accepted }  and  whether  the  peisoa  to 
whom  it  is  addressed  means  to  give  credit  on  the  footing  of  it  or  not.  It  may  be 
most  material,  not  only  as  to  his  responsibility,  but  as  to  future  rights  and  pro- 
ceedings, it  may  regulate,  m  a  great  measure,  his  course  of  conduct,  and  Ui 
exercise  of  vigilance  in  regard  to  the  party  in  whose  favour  it  is  given.  EspedsUy 
it  is  important  in  cose  of  a  continuing  guarantee,  since  it  may  guide  his  judgnest 
in  recalling  or  suspending  it.  Thir  last  remark  by  no  means  warrants  the  coocls- 
sion  that  notice  is  not  necessary  in  a  guarantee  of  a  single  transaction ;  but  ody 
tliat  tlie  reason  of  tlie  rule  applies  more  forcibly  to  a  continuing  guarantee. 
The  same  strictness  of  proof,  as  to  the  time  in  which  notice  of  the  intention  to  od 
under  tlie  guarantee,  is  to  be  given  to  charge  a  party  uj^on  his  guarantee,  as  woold 
be  necessary  to  support  an  .action  upon  the  bill  itself,  when  by  the  lawof  oKr* 
chant  a  demand  upon,  and  refusal  by  the  acceptors  must  be  proved  in  order  to 
charge  any  other  party  upon  the  bill.    There  are  many  cases  where  the  gasnnlse 
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is  of  a.  specific,  existing  demand,  by  a  promissory  note  or  other  eTidenoe  of  a  debt, 
and  such  guarantee  is  given  upon  the  note  itself,  or  with  a  reference  to  it  and  re- 
cognition of  it,  when  no  notice  would  be  necessary.  The  guarantor,  in  such  cases, 
knows  precisely  what  he  guarantees,  and  the  extent  of  his  responsibility ;  and  any 
further  notice  to  him  would  be  useless.  But  when  t|ie  guaraatee  is  prospective, 
and  to  attach  upon  future  transactions,  and  the  guarantor  uninformed  whether  hia 
guarantee  has  been  accepted  and  acted  upon  or  not;  the  fitness  and  justice  of  the 
mle  requiring  notice  is  supported  by  considerations  that  are  unanswerable. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  district  of 
West  Tennessee. 

On  the  ^th  of  September  1832,  Samuel  B.  Lee,  the  plaintiff  in 
error,  of  Memphis,  Tennessee,  addressed  to  N.  &  J.  Dick  and  Com- 
pany, at  New  Orleans,  a  letter  in  the  following  terrms : 

'*  Gentlemen — Nightingale  &  Dexter,  of  Maury  county,  Tennes- 
see, wish  to  draw  on  you  at  six  and  eight  months ;  you  will  please 
>otccept  their  draft  for  2000  dollars,  and  I  do  hereby  guarantee  the 
punctual  payment  of  it. 

''Samuel  B.  Lee." 

On  the  same  paper  contaiiiing  this  guarantee,  and  on  the  sanie 
day,  Mr  Lee  wrote  a  letter  to  P.  B.  Dexter,  one  of  the  firm  of  Night- 
ingale &  Dexter,  in  which  he  says,  '^  I  have  no  objections  to  guar- 
anty your  bill,  except  it  might  affect  my  own  operations.  I  how- 
ever send  guarantee  for  2000  dollars,  which  you  can  use  if  you 
choose.  The  balance,  I  have  no  doubt,  your  friend  Mr  Watson  will 
do  for  you.  I  would  cheerfully  do  the  whole  amount ;  but  expect  to 
do  business  with  that  house  andtio  not  wish  to  be  cramped  in  my 
own  operations." 

On  the  5th  of  October  1832,  Nightingale  &  Dexter,  at  Nashville, 
having  forwarded  the  letter  of  guarantee  given  by  the  plaifitiff  in 
error,  drew  a  bill  of  exchange  for  4250  dollars  on  N.  &  J.  Dick,  at 
New  Orleans,  payable  six  ndonths  after  date ;  which  bill  was  accept- 
ed on  the  faith  of  the  guarantee,  and  they  paid  the  same,  and  gave 
notice  to  Mr  Lee  that  they  looked  to  him  for  the  money. 

The  defendants  in  error  not  having  been  repaid  the  amount  of  the 
bill  fcy  the  drawers,  instituted  an  action  against  Samuel  B.  Lee,  on 
bis  guarantee;  and  in  September  1835  the  cause  was  tried,  and  a 
verdict  and  judgment  were  rendered  in  favour  of  the  plaintifis. 

During  the  progr  ss  of  the  trial  of  the  cause,  the  following  bill  of 
exceptions  was  tent  ered,  and  was  sealed  by.the  court. 
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The  coart  charged  the  jury,  that  if  the  defendant  intended  l» 
guaranty  a  bill  of  exchange,  to  be  drawn  for  8000  doUai8|  be  would 
not  be  liable  upon  a  bill  drawn  for  upwards  4000  doUare ;  bat  if  he 
intended  to  guaranty  2000  dollars  of  a  bill  to  be  drawn  for  a  larger 
amount,  that  then  he  would  be  liable  for  the  2000  dollars.  Thai 
the  court  was  of  opinion  the  letter  accompanying  the  guarantee  was 
admissible  in  evidence,  to  explain  whether  the  guarantor  meant  to 
guaranty  a  bill.for  2000  dollars  or  only  2000  dollars  in  a  bill  for  a 
larger  amount:  and  it  was  the  opinion  of  the  court,  thai  the  true 
construction  of  the  guarantee  was,  that  he  intended  to  guaranty  the 
payment  of  2000  dollars  in  a  bill  to  be  drawn  for  a  larger  amount 
The  court  also  charged  the  jury,  that  no  notice  by  N.  &  J.  Dick  ft 
Co.  to  the  defendant,  that  they  intended  to  accept  or  had  accepted 
and  acted  Upon  this  guarantee,  was  necessary. 

The  defendant  prosecuted  this  writ  of  error. 

The  case  was  submitted  to  the  court,  in  printed  arguments^  by  Mr 
Peytmi,  for  the  plaintiff;  and  by  Mr  Bell,  for  the  defendants. 

Mr  Peyton  stated,  that : 

In  this  case  it  appears  that  the  plaintifl^  as  matter  of  accommoda- 
tion, did,  on  the  24th  day  of  September  1832,  at  Memphis,  in  the 
state  of  Tennessee,  at  the  request  of  the  house  of  Nightingale  ft 
Dexter,  of  Maury  county,  Tennessee  (a  distance  of  more  than  two 
hundred  miles  from  Memphis),  agree  to  guaranty  the  payment  of 
a  draft  of  2000  dollars,  to  be  drawn  thereafter  by  the  house  of  Night- 
ingale &  Dexter  on  the  firm  of  N.  ft  J.  Dick  ft  Co.,  of  New  Or- 
leans ;  that  Nightingale  &  Dexter,  on  the  5th  of  October  1832,  drew 
a  draft  in  favour  of  H.  R.  W.  Hill  on  N.  &  J.  Dick  ft  Co.  of  New 
Orleans,  for  the  sum  of  4250  dollars ;  which  draft  having  been  paid 
by  N*  &  J.  Dick,  they  instituted  suit  iki  March  1835  against  S.  E 
Lee,  upon  his  guarantee. 

Upon  the  trial  of  the  cause  below,  the  court  permitted  a  letter  to 
be  read,  which  was  written  by  the  plaintiff  to  Mr  P.  B.  Dexter ;  (o 
the  reception  of  which  the  plaintiff  in  error  objected.  It  was  shown 
that  N.  ft  J.  Dick  &  Co.  accepted  the  bill  of  4250  dollars  upon  the 
faith  of  the  said  guarantee,  and  proved  also  that  they  paid  it,  and 
gave  notice  to  the  defendant  that  they  looked  to  him  for  the  mooey. 
But  there  is  no  proof  of  notice  that  the  guarantee  of  the  plaintiff  was 
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accepted ;  nor  was  there  any  proof  of  a  demand  of  liie  money  from 
the  house  of  Nightingale  &;  Dexter,  and  notice  of  their  failure  to 
pay  given  to  the  plaintiff.    The  plaintiff  in  error  relies  upon  the  fol- 
lowing points  and  authorities : 

1.  The  guarantee  was  for  a  draft  of  2000  dollars ;  the  draft  in  this 
case  was  for  4250  dollars.    If  A  guaranty  a  specific  amount  to  be 
secured  by  a  draft  to  that  identical  amount,  he  is  not  liable  for  any 
part  of  a  draft  for  a  greater  amount.     He  might  have  been  aware 
that  the  means  and  ability  to  pay,  in  case  of  loss,,  by  misfortune  or 
otherwise,  of  his  friend,  would  not  reach  beyond  that  point :  and  if 
he  had  known  that  be  intended  to  contract  a  debt  beyond  his  means, 
it  might  have  been  a  suflScient  cause  for  declining  to  become  bound 
for  any  part  of  that  amount.     As  for  the  letter  written  by  the  plain* 
tiff  to  Dexter,  it  was  inadmissible  in  evidenbe,  because  it  ctonot 
change  the  guarantee  in  any  essential  manner  whatever.  The  guar- 
antee is  the  written  contract^  this  letter  is  not  between  the  same 
parties ;  it  was  not  necessarily  exhibited  by  Dexter  to  the  defendants. 
But,  if  it  is  to  be  received  in  evidence,  is  It  at  all  inconsistent  with 
the  guarantee  ?  He  does  not  state  in  his  letter  how,  or  in  what  man- 
ner, be  is  willing  to  guaranty  his  part  of  the  amount  desired  to  be 
raised  ;  whether  he  will  secure  that  sum  by  guarantying  part  of  a 
large  draft,  or^lie  whole  of  a  small  draft ;  whether  he  was  willing 
to  involve  his  name  and  credit  with  that  of  any  other  man  on  a  large 
draft  or  not.    To  determine  this  question,  we  must  refer  to  the  guar- 
antee itself :  that  clearly  shows  the  manner,  as  well  as  the  amount 
which  he  was  willing  to  guaranty.     The  terms  of  this  written  con- 
tract, between  tiie  plaintiff  and  the  defendants,  are  clear  and  unam- 
biguous :  ought  their  force  and  effect  to  be  extended,  by  a  reference 
0  tbe.lattcr  of  plaintiff  to  Dexter,  not  a  part  of  that  contract,  a  pri- 
vate letter,  couched  in  friendly  terms,  making  an  apology  for  not 
agreeing  to  go  further,  and  do  more  than  he  had  done  in  the  written 
agreement  1    Did  he  write  this  letti^r  for  the  eyes  of  the  defendants  1 
Might  it  not  have  l>een  withheld  from  them,  with  propriety,  by  Dex- 
ter? 

Nightingale  &  Dexlcr  wish  to  draw  for  a  large  amount  of  money 
on  N.  &  J.  Dick  &  Co.  It  could  not  be  effected  without  security. 
The  defendant  is  unwilling  to  go  further  than  a  specific  amount, 
secured  in  a  draft  to  be  drawn  for  that  amount.  -  In  his  letter  to 
Dexter,  he  says :  **  I  send  a  guarantee  for  2000  dollars,  which  you 
can  use  ff  you  choose.     The  balance,  I  have  no  doubt.  yoUr  friend. 
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Mr  WatsoD,  will  do  for  you,"  &c.  Rut,  suppose  Mr  Watson  does 
not  do  so :  is  ihe  bill  or  draft  to  be  for  double  the  amount,  and  the 
balance  unsecured  ?  This  is  made  certain  by  a  reference-  to  the 
guarantee.  How  could  it  be  supposed  th  the  plaintiff  would  have 
guarantied  one  dollar  alon^  and  without  Mr  Watson,  or  some  otbtr 
responsible  guarantor  for  the  balance,  of  a  larger  amount  than  SOOO 
dollars  1  file  had  no  right  to  suppose  any  further  credit  than  the 
draft  of  2000  dollars  would  be  extended,  unless  some  coie  would 
guaranty  the  payment  of  the  amount  over  and  above  that  sum.  He 
had  an  important  interest  that  the  credit  should  not  be  so  extended, 
without  security.  But,  at  all  events,  his  name  and  his  credit  were 
not  to  be  involved  with  any  other  or  greater  amount  than  that  speci- 
fied in  the  guarantee.  In  support  of  this  point,  the  plaintiff  refers  to 
the  following  authorities :  Philips  v.  Astling,  2  Taunt.  Rep.  206^ 
212 ;  S  Wheat.  Rep.  151,  152. 

2.  The  plaintiff  relies;  mainly,on  the  want  of  notice;  and  contends 
that  the  defendants  were  bound  to  give  him  notice — ^first,  of  Ihe 
acceptance  of  the  guarantee  by  the  defendants,  and  that  they  had  or 
would  extend  the  accommodation  on  the  footing  of  it,  and  to  what 
amount  he  was  liable:  second,  that  the  defendants  were  bound, 
after  the  payment  of  the  money  for  Nightingale  &  Dexter,  to  make 
a  demand  of  them  for  payment,  and  give  notice  of  such  demand  and 
refusal  to  the  plaintiff. 

What  is  the  meaning  of  this  guarantee  1  If  you,  Mr  Dick,  will  • 
accept  the  draft  of  the  house  of  Nightingale  &  Dexter  at  six  or  eight 
.  months,  I  will  guaranty  that  you  shall  be  punctually  paid  the  mo- 
ney. Is  the  plaintiff  to  remain  in  ignorance  of  his  liability  until  the 
draft  falls  due  1  Is  thi^,  responsibility  to  be  sprung  upon  him  by  a 
protest  1  by  the  loss  off' his  credit  1  and  without  one  boar's  time  to 
prepare  for  the  shock  1  It  is  a  part  of  the  contract  itself;  it  is  a  well 
settled  principle  in  "  the  law  and  usages  of  merchants,"  that  a  party 
giving  such  a  guarantee  has  a  right  to  be  informed,  within  a  reason* 
able  time,  whether  it  is  accepted,  and  to  what  extent  he  is  liaUe. 
This  knowledge  is  not  a  formal  matter,  but  may  be,  and  generaDy 
is,  most  mfhterial,  not  only  as  to  his  responsibility,  and  the  necessity 
of  providing  the  means  to  meet  that  responsibility,  nnd  save  his  cre- 
dit, which  is  so  vitally  important  to  a  merchant ;  but  it  may  be 
equally  important  in  future  proceedings,  dealings,  &c.  between  the 
parties.  It  may  excite  him  to  vigiluiice  in  looking  ip  bis  own  final 
security.     These  undertakings  for  the  debt  of  another  have  always 
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been  strictly  construed  by  the  courts.  The  case  of  Douglass  and 
others  v.  Reynolds  and  others,  decided  in  this  court  at  January  term 
183Sy  reported  in  7  Peters's  Rep.,  commencing  at  p.  113,  is  directly 
in  point.  In  p.  12d,  the  court  says:  ^Hhe  party  giving  a  letter  of 
guarantee  has  a  right  to  know  whether  it  is  accepted,"  &c.,  and 
assigns  the  most  conclusive  and  satisfactory  reasons  for  that  "right." 
Id  the  case  of  Edmondson  v.  Drake  &  Mitchel,  decided  at  January 
term  1831,  reported  in  5  Peters  624,  637,  the  court  says,  *Mt 
would,  indeed,  be  an  extraordinary  departure  from  that  exactness 
and  precision  which  peculiarly  distinguish  commercial  transactions, 
which  is  an  important  principle  in  the  law  and  usage  of  merchants; 
if  a  merchant  should  act  on  a  letter  of  this  character,  and  hold  the 
writer  responsible,  without  giving  notice  to  him  that  he  had  acted 
on  ir.  The  authorities  quoted  at  the  bar  on  this  point,  unquestion- 
ably establish  this  principle."  In  7  Cranch  92,  in  the  ease  of  Rus- 
sell V.  Clark's  Executors,  Cliief  Justice  Marshall  says,  **  plaintiff 
mast  give  immediate  notice  to  the  defendant  of  the  extent  cf  his 
engagements,"  in  such  a  case  as  the  present.  This  principle  is  so 
clearly  and  so  recently  established  by  the  decisions  of  this  court  in 
the  cases  above  recited,  that  it  is  not  deemed  to  be  important  by  the 
plaintiff  to  accumulate  authorities  upon  this  point.  He  referred  to  a 
few  others,  viz.  7  Peters's  Rep.  113,  1S5 ;  5  Peters  624,  637;  1  Ma- 
son's  Rep.  340;  7  Cranch  91,  92. 

,S.  The  plaintiff  contends,  that  a  demand  of  payment  should  have 
been  made  of  Nightingale  &  Dexter;  and,  in  case  of  nod-payment 
by  them,  that  notice  of  such  demand  and  non-payment  should  have 
been  given  in  a  reasonable  time  to  the  plaintiff:  and,  for  want  of 
Ihis,  he  is  discharged  from  his  guarantee. 

In  the  case  of  Douglass  and  others  v.  Reynolds  and  others,  before 
referred  to  in  7  Peters  127,  tliere  will  be  found  an  authority  directly 
in  point.  The  court  says:  *'by  the  very  terms  of  the  guarantee,  as 
well  as  by  the  general  principles  of  law,  the  guarantors  are  only  col- 
laterally liable  upon  tlie  failure  of  the  principal  debtor  to  pay  the 
debt.  A  demand  upon  hini,  and  a  faikire  on  his  part  to  perform  his 
engagements,  are  indi:?pensable  to  constitute  a  casus  foederis,"  &c. 
'*The  guarantors  are  not  to  be  held  to  any  lengtli  of  indulgence  of 
credit  which  the  creditors  may  choose,"  &c. 

Tiiid  position  is  sustained  by  the  other  authorities  referred  to  on 
the  preceding  points.     The  only  notice  given  by  N.  &  J.  Dick  & 
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Co.,  as  apfiears  from  the  record,  was»  that  they  looked  to  the  plaintiff 
for  the  money. 

The  court  below  charged  the  jury,  *^  that  no  notice  by  N.  ft  X 
Dick  &  Co.  to  the  defendant,  that  they  intended  to  accept,  or  had 
accepted  and  acted  upon  this  guarantee,  was  necessary."  Tboe  the 
plaintiff  was  kept  in  ignorance  of  his  liability  for  a  firm,  at  a  great 
distance  from  his  residence,  the  condition  of  which  was  unknown  to 
biro:  having  no  motive,  no  interest  to  inquire  into  Tts  conditioii, 
although  it  was  in  failing  circumstances ;  and  all  others^  whoee  frie 
depended  upon  its  success,  had  an  opportunity  of  knowing  the  fact% 
and  the  privilege  of  endeavouring  to  provide  a  remedy.  ^This  cannot 
be  the  ftiir  interpretation  of  the  jrule  of  law  applicable  to  such  caaea 
In  permitting  the  letter  of  the  plaintiff  to  Dexter  to  be  read,  it  was 
agreed,  *^  that  it  should  go  to  the  jury,  together  with  the  bill  of 
exchange,  and  their  effect  be  charged  upon  by  the  court.  The  oowt 
was  of  opinion,  that  the  letter  of  the  plaintiff  to  Dexter  was  admis- 
sible in  evidence,  to  explain  whether  the  gt  arantor  meant  to  gua- 
ranty a  bill  for  SOOO  dollafs  only,  or  2000  dollars  in  a  bill  for  a  larger 
amount :  and  it  was  the  opinion  of  the  court,  that  the  true  construc- 
tion of  the  guarantee  was,  that  he  intended  to  guaranty  the  payment 
of  2000  dollars,  in  a  bill  to  be  drawn  for  a  larger  amount**  Now,  it 
is  evident  that  the  opinion  of  the  court,  as  to  the  intention  of  the 
guarantor,  was  derived  not  from  the  guarantee  itself,  but  from  a  piece 
of  evidence — the  letter.  If  that  letter  was  admissible  at  all,  it  was 
OS  matter  of  evidence,  *to  go  to  the  jury ;  and  they  were  the  proper 
triers  of  its  force,  weight  and  meaning.  The  court  decided  the  fret 
of  intention  from  evidence  adduced ;  which  evidence  and  concluaioa 
it  WAS  the  province  of  the  jury  to  weigh  and  decide  upon  for  them- 
selves. The  court,  in  the  very  same  paragraph,  says:  ^*  that,  if  the 
defendant  intended  to  guaranty  a  bill  to  be  drawn  for  2000  dollai^ 
he  would  not  be  liable  upon  a  bill  drawn  for  upwards  of  4000  doUarBL* 
And  then  instructs  the  jury  that  such  was  not  his  intention,  but  that 
he  intended  to  guaranty  a  part  of  a  large  dmft,  &c.  This  was 
deciding  the  whole  question.  The  jury  had  nothing  to  do  but  to 
render  a  verdict  against  the  defendant  below. 

Mr  Bell,  for  the  defendants. 

It  was  objected,  upon  the  trial,  that  the  guarantee  was  for  2000 
dollars,  and  the  bill  drawn  by  Nightingale  &  Dexter  was  for  4250. 
The  letter  acconipnnying  the  .sfiiannilcc,  rogcther  with  the  bill  ^ 
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4250  dollars,  were  offered  in  evidence  to  prove  that  Lee  bad  en- 
gaged to  guaranty  2000  dollars,  part  of  a  bill  for  a  larger  amount ; 
and  it  was  '*  agreed"  by  counsel,  that  the  effect  of  this  evidence 
should  be  charged  upon  by  the  court.  It  was  the  opinion  of  the 
courts  that  the  true  construction  of  the  guarantee  was,  that  the 
guarantor  intended  to  guaranty  the  payment  of  2000  dollars,  on  a 
bill  for  a  larger  amount. 

It  18  difiScult  to  see  how  there  could  be  any  doubt  upon  this  point 
The  letter  to  P.  B.  Dexter  ought  to  be  regarded  as  full  and  satisfac- 
tory. In  one  part  of  the  letter  he  says,  "  I  have  no  ubjections  to 
guaranty  your  bill,  except  it  might  affect  my  own  operations.  I, 
howeTor,  send  yoa  a  guarantee  for  2000  dollars,  which  you  can  use 
if  you  choose.  The  balance,  1  have  no  doubt,  your  friend  Watson 
will  do  for  you.'' 

But  it  was  objected,  that  no  notice  had  been  given  by  N.  &  J. 
Sdck  &  Co.  to  Lee,  the  guarantor,  that  they  accepted  the  guarantee, 
or  that  they  had  accepted  a  bill  upon  the  faith  of  it ;  and  the  court 
charged  that  no  such  notice  was  necessary. 

There  is  no  general  rule  of  law  applicable  to  the  question  pre- 
sented in  the  record.  Every  case  of  guarantee  must  be  decided 
upon  its  own  particular  circumstances.  The  case  of  Douglass  and 
others  v.  Reynolds  and  .others,  7  Peters  113,iis  the  only  one  in  which 
the  doctrine  is  assumed,  that  such  notice,  in  all  cases,  is  necessary  and 
the  right  of  the  guarantor ;  and  in  that  case  the  question  did  not 
arise,  and  could  not  call  for  the  serious  attention  of  the  court.  That 
was  clearly  a  case  of  a  continuing  guarantee ;  in  regard  to  which, 
so  many  considerations  of  convenience  and  fairness  urge  the  reason- 
ableness of  the  doctrine,  that  the  courts  have  gone  very  far  in  ad- 
ding to  and  perfecting  such  contracts  between  parties,  by  assimilat- 
ing them  to  the  conditional  undertakings  of  indorsers  and  drawers  of 
bills  and  notes.  But  in  the  case  of  a  limited  and  specific  guarantee, 
like  the  present,  it  is  submitted,  with  deference,  that  there  is  no 
settled  rule  of  law  requiring  notice  to  be  given,  either  of  the  accept- 
ance of  the  guarantee,  or  that  any  liability  has  been  assumed  upon 
the  faith  of  it  There  are  cases,  unlike  the  present,  however,  in 
which  it.  was  proved  that  injury  had  been  sustained  by  the  want  of 
such  notice :  r»nd  where  it  was  ruled,  that  no  notice  having  been 
given  was  a  fatal  omission. 

The  transaction  in  the  case  before  the  court  is  pecui  iar.  The  precise 
nature  of  it  appears  from  the  facts  set  forth  in  the  bill  of  exceptions. 

VOL.  X. — 3  M 
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The  bill,  part  of  which  was  guariintied  by  I^ee,  was  made  to  enable 
the  drawers.  Nightingale  and  Dexter,  to  raise  funds  in  TennesBee ; 
and  it  was  accepted  by  N.  and  J.  Dick  &  Co.  for  their  accomiDoda- 
tion,  upon  the  faith  of  the  guarantee.  Lee  does  not  give  a  goaraiee 
to  the  holder  of  the  bill,  that  the  drawers  shall  accept,  or  wheD  ac- 
cepted, that  they  shall  pay  it,  or  that  the  drawers  shall  pay  the  biQ 
to  the  holders  upon  failure  of  the  acceptor  to  pay — the  usual  case  of 
guarantee  :  it  is  a  contract  of  guarantee,  collateral  to,  and  separate 
from,  the  bill,  entered  into  by  Lee,  who  had  no  dealings  with  the 
drawers,  that  Nightingale  and  Dexter,  the  drawers  of  the  bill,  and 
who  he  knows,  from  the  very  nature  of  the  transaction  had  no  fucdf 
in  the  bands  of  the  acceptors,  shall  be  punctual  in  providing  fundi 
to  meet  their  own  bill  at  maturity. 

He  agrees,  that  if  N.  and  J.  Dick  will  draw  a  bill  for  the  accom- 
modation of  Nightingale  and  Dexter,  and  they  should  fail  to  make 
punctual  provision  for  its  payment,  he  would  pay  it,  upon  demand, 
himself.  All  the  circumstances  of  the  case,  showed  that  when  the 
guarantee  was  given,  he  could  not  doubt  that  it  would  be  accepted, 
and  acted  upon.  It  was  a  presumption  he  was  bound  to  act  upoo. 
If  he  had  had  notice  that  the  bill  was  accepted  upon  the  faith  of  his 
guarantee,  all  he  could  have  done  would  have  been  to  urge  Night- 
ingale and  Dexter  to  make  the  necessary  provision  to  meet  the  biS 
when  due.  N.  and  J.  Dick  &  Co.,  upon  the  request,  and  the  guar- 
antee of  Lee,  accepted  a  bill  at  six  months  for  the  accommodation  of 
Nightingale  and  Dexter :  it  becomes  due,  and  they  have  to  pay  itooft 
of  their  own  funds. 

The  question  is,  shall  they  lose  the  benefit  of  his  guaiantee,  or 
shall  Lee  escape  responsibility  upon  the  ground  that  no  notice  was 
given  to  him  that  his  guarantee  was  accepted,  or  that  a  bill  had 
been  accepted  upon  the  faith  of  it,  until  the  maturity  of  the  UU,  and 
after  payment  of  it  out  of  their  own  funds  by  the  acceptors,  upon  the 
default  of  the  drawers  to  make  the  necessary  provision.  Wbatlav, 
or  rule  of  law,  created  by  judicial  construction,  compels  such  a  le- 
suit,  in  the  case  of  a  guarantee  which  does  not  appear  upon  the  hiD; 
and  when  the  transaction  is  specific  and  single  1  It  is  reqiecCAillf 
submitted,  that  no  case  of  this  nature,  has  ever  gone  off  upon  socbt 
principle.  The  general  rule,  in  relation  to  notices,  in  the  case  of  t 
guarantee  not  appearing  upon  a  bill  or  note,  is  that  the  guaiaolor 
cannot  object  to  tlbe  want  of  it.    That  this  is  the  doctrine  recogniffd 
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by  the  writers  upon  this  subject,  may  be  seen  in  Chitty  on  Bills  204, 
£29,  230,  259,  and  the  cases  there  referred  to.  There  is  a  distinc- 
tion between  the  rightsof  guarantors  who  are  parties  to  bills  and  notes, 
and  those  whose  names  do  not  appear  upon  them.  Notice  of  a  failure 
to  accept  or  pay  a  bill  or  note  guarantied  by  a  separate  contract,  does 
not  appear  to  be  required  in  any  case.  When  the  guarantor  is  party 
to  the  bill  or  note,  the  rule  is  not  so  strict  as  in  an  ordinary  case  of 
indorsement.  Ii  is  going  beyond  all  former  rules  and  decisions  in 
analogous  cases,  to  require  notice  to  be  given  to  the  guarantor,  by  an 
bidorser  or  acceptor  of  a  bill,  that  he  took  the  bill,  or  became  a  party 
to  it  upon  the  faith  of  the  guarantor,  before  there  was  any  default  of 
payment. 

It  is  also  objected  that  demand  of  payment  should  have  been  made 
by  N.  and  J.  Dick  &  Co*  of  Nightingale  and  Dexter,  and  notice  of 
f&ilure  to  pay  upon  such  demand  given  to  Lee,  before  he  could  be 
charged.  The  undertaking  of  Lee  was  absolute,  that  Nightingale 
and  Dexter  should  make  punctual  provision  for  the  payment  of  the 
bill.  In  some  cases  where  the  guarantor  is  a  party  to  the  bill,  if  the 
guarantee  is  absolute  no  notice  is  necessary.     20  Johns.  Rep.  365. 

In  all  cases  of  guarantee  it  may  be  laid  down  as  a  general  rule, 
that  if  the  guarantor  is  not  prejudiced  by  the  want  of  notice  he  can- 
not object.     8  East  249 ;  Chitty  on  Bills  259. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on.  a  writ  of  error  from  the  circuit  court  of  the 
United  States  for  West  Tennessee.  It  wAs  a  special  action  on  the 
case,  on  a  guarantee  given  by  the  plaintiff  in  error  in  favour  of  Night- 
ingale and  Dexter.  The  declaration  is  special,  stating  that  the 
defendant  in  the  court  below,  by  his  guarantee  bearing  date  the  24th 
of  September  in  the  year  1832,  directed  {ind  addressed  to  the  plain- 
ttfls  below,  requested  them  to  accept  the  draft  of  Nightingale  and 
Dexter  for  the  amount  of  2000  dollars,  and  thereby  promised  to  gua- 
ranty the  punctual  payment  of  the  same  to  that  amount:  and  aveii9, 
that  Nightingale  and  Dexter  afterwards,  on  the  5th  of  October  1832, 
drew  a  bill  on  the  plaintiils  below  for  4250  dollars;  and  that,  con- 
fiding in  the  promise  of  the  defendant,  they  accepted  the  same,  &c. 
The  declaration  contains  a  count  alleging  an  agreement  by  the 
defendant  to  guaranty  the  payment  of  2000  dollars,  part  of  the  4250 
dollars;  with  the  necessary  averments  to  charge  the  defendant  with 
the  payment  of  the  2000  dollars. 
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The  defendant  pleaded  the  general  issue ;  and  upon  the  trial  of  tlie 
cause,  the  plaintiff  produced  the  following  evidence: 

''Memphis,  September  84th,  18St. 
''Messrs  N.  &  J.  Dick  &  Co. 

*'  Gentlemen :  Nightingale  &  Dexter,  of  Maury  county,  Tenneii- 
see,  wish  to  draw  on  you  at  eix  or  eight  months  date.  Ton  will 
please  accept  their  draft  for  2000  dollars,  and  I  do  hereby  guaranty 
the  punctual  payment  of  it.    Very  respectfully  your  obedient  servant 

"Samuel  B.Lb£." 

"  Nashville,  October  5th,  18S2. 

''Exchange for  $4250  00. 

"Six  months  after  date  of  this  first  of  exchange  (second  unpaid), 
pay  to  Hr  R.  W.  Hill,  or  order,  4250  dollars  —  cents,  value  received, 
and  charge  the  sapie  to  account  of  yours,  &c., 

"  NiGHTINGALB  &  DbXTBR. 

"To  N.  &  J.  Dick  &  Co.,  New  Orleans," 

The  plaintiff  also  offered  in  evidence  the  following  letter  of  the 
defendant,  Samuel  B.  Lee;  which  letter  was  written  upon  the  same 
sheet  of  paper  with  the  guarantee,  but  on  different  parts  of  iL 

"Memphis,  September  34tb  1832. 

"Mr  P.  B.  Dexter. 

"  Dear  Sir:  Yours  of  the  15th  inst.  came  to  hand  in  due  time.  I 
was  absent,  or  should  have  answered  it  sooner.  I  left  Meant  Plet- 
sant  sooner  than  I  expected  when  I  saw  you  last.  I  leamM  that 
my  presence  was  wanted  at  Savannah,  and  put  o  p  h.  I  had  cal- 
culated to  get  along  with  business  without  having  any  thing  to  do 
with  drawing  bills  or  with  the  bank;  but  there  is  no  cash  in  this 
quarter,  and  our  bills  at  the  east  are  falling  due,  and  I  have  no  other 
alternative  but  to  draw  for  what  funds  I  am  compelled  to  have,  and 
may,  during  the  winter  (should  I  go  largely  into  the  cotton  market), 
wish  to  draw  for  a  considerable  amount.  I  have  no  objections  to 
guaranty  your  hill,  except  it  might  affect  my  own  operations.  I, 
however,  send  a  guarantee  for  2000  dollar«(,  which  you  can  use  if 
you  choose.  The  balance,  I  have  no  doubt,  your  friend  Mr  Watson 
will  do  for  you.  I  would  cheerfully  do  the  whole  amount,  bot 
exnect  to  do  business  with  that  house,  and  do  not  wish  to  be  cramped 
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ia  my  own  operations.    Spun  thread,  alao  coarse  homespun  are  in 
good  demand.    My  compliments  to  Mrs  and  Miss  Nightingale,  Tour 
friend, 

''Samuel  B.  Lee." 

It  was  agreed  by  the  counsel,  that  the  bill  of  exchange  and  letter 
should  go  lo  the  jury,  and  their  effect,  &c.  be  charged  upon  by  the 
court.  The  plaintiff  proved  that  N.  &  J.  Dick  &  Co.  accepted  the 
above  bill,  upon  the  faith  of  the  said  guarantee,  and  that  they  had 
paid  it,  and  gave  notice  to  the  defendant,  that  they  looked  to  him 
for  the  money.  The  court  charged  the  jury^  that  if  the  defendant 
intended  to  guaranty  a  bill  of  exchange  to  be  drawn  for  SOOO  dol- 
lars, be  would  not  be  liable  for  a  bill  drawn  for  upwards  of  4000 
dollars.  But  if  he  intended  to  guaranty  2000  dollars  of  a  bill  to  be 
drawn  for  a  larger  amount,  then  he  would  be  liable  for  the  2000 
dollars.  That  the  court  was  of  opinion,  that  the  letter  accompany- 
ing the  guarantee  was  admissible  in  evidence,  to  explain  whether  the 
guarantor  meant  to  guaranty  a  bill  for  2000  dollars,  or  only  2000 
dollars  in  a  bill  for  a  larger  amount.  The  court  also  charged  the 
jury,  that  no  notice,  by  N.  &  J.  Dick  &  Co.  to  the  defendant,  that 
they  intended  to  accept,  or  had  accepted  and  acted  upon  this  gua- 
rantee, was  necessary.  To  which  opinion  of  the  court  the  defendant 
excepted. 

The  questions  arising  upon  this  case  are : 

1st,  Whether  this  evidence  will  warrant  the  conclusion,  that  the 
defendant  intended  to  guarantee  2000  dollars  ini  a  bill  to  be  dmwn 
for  a  larger  sum. 

2dly,  Whether  N.  &  J.  Dick  &  Co.  were  bound  to  give  notice 
to  the  defendant  that  they  intended  to  accept,  or  had  accepted  and 
acted  upon  the  guarantee^ 

A  guarantee  is  a  mercantile  instruitient,  and  to  be  construed  ac^- 
cording  to  what  is  fairly  to  be  presumed  to  have  been  the  under- 
standing of  the  parties,  without  any  strict  technical  nicety.  If  the 
guarantee  stood  alone,  unexplained  by  the  letter  which  accompanied 
it,  it  would  undoubtedly  be  limited  to  a  specific  draft  for  2000  dollars, 
and  would  not  cover  that  amount  in  a  bill  for  a  larger  sum ;  but  the 
letter  which  accompanied  it  fully  justifies  the  conclusion,  that  the 
defendant  undertook  to  guaranty  2000  dollars  in  a  draft  for  a  larger 
amount.  The  letter  and  guarantee  were  both  written  by  the  defend- 
ant, on  the  same  sheet  of  paper,  bear  the  same  date,  and  mav  be 
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construed  together,  as  coDstitutiog  the  guarantee.  7  Cranch  89. 
This  letter  is  obviously  in  answer  to  one  received  from  Dexter,  one 
of  the  firm  of  Nightingale  &  Dexter:  for  he  says,  ^<  Your  letter  of  the 
15th  instant  came  to  band  in  due  time,  &c.  I  have  no  objectioD  to 
guaranty  your  bill,  except  it  might  affect  my  own  operations.  I, 
however,  send  a  guarantee  for  2000  dollars,  which  you  can  use  if  ycfd 
choose."  This  was  clearly  in  answer  to  an  application  to  guaranty 
a  larger  sum ;  and  admits  of  no  other  construction  than  that  he  should 
have  no  objection  to  guaranty  the  whole  sum  he  requested,  if  he 
was  not  under  apprehensions  that  it  would  affect  his  own  operations* 
The  bill  not  having  been  drawn  until  the  6th  of  October,  eleven 
days  thereafter,  the  letter  must  have  referred  to  a  bill  he  wished  to 
draw.  But  this  is  not  all :  he  adds,  *<  The  balance  I  have  no  doubi 
your  fri.end,  Mr  Watson,  will  do  for  you.**  The  bsJance  !  What 
balance  could  this  mean?  Clearly  the  balance  between  the  2000 
dollars  for  which  he  sent  the  guarantee,  and  the  amount  of  the  sum 
mentioned  in  the  letter  for  which  he  wanted  a  guarantee.  And 
again  he. says:  '*I  would  cheerfully  do  the  whole  amount,  but 
expect  to  do  business  With  that  house,  and  do  not  wish  to  be  cramped 
in  my  own  operations."  The  whole  amount !  What  amount  is 
here  referred  to  ?  This  admits  of  no  other  arfswer,  than  that  it  was 
the  amount  of  the  sum  mentioned  in  the  letter  he  had  written  to 
Dexter,  in  which  he  requested  a  guarantee.  The  opinion  of  the  cir- 
cuit court,  therefore,  upon  the  construction  of  the  guarantee,  was 
correct. 

The  next  question  is,  whether  the  plaintiffs  were  bound  to  give 
notice  to  the  defendant,  that  they  intended  to  accept,  or  had  accepted 
and  acted  upon  thit^  guarantee.  It  is  to  be  observed,  that  this  guaran- 
tee was  prospective :  it  looked  to  a  draft  thereafter  to  be  drawn :  and 
this  question  is  put  at  rest  by  the  decisions  of  this  court  The  case 
of  Russel  V.  Clark's  Executors,  7  Cmnch  91,  was  a  bill  in  chanceiy 
to  recover  a  sum  of  money  upon  a  guarantee  alleged  to  grow  out  of 
several  letters,  written  by  Clark  &  Nightingale,  to  RusseL  The 
court  say,  **  We  cannot  consider  these  letters  as  constituting  a  contract 
by  which  Clark  &  Nightingale  undertook  to  render  themoselves  liaUe 
for  the  engagements  of  Robert  Murray  &  Co.  to  Nathaniel  RusseL 
Had  it  been  such  a  contract,  it  would  certainly  have  been  the  duty 
of  the  plaintiff  to  have  given  immediate  notice  to  the  defendant,  of 
the  extent  of  his  engagements."  Although  the  point  now  in  question 
was  not  precisely  the  one  before  the  court  in  that  case,  as  there  was 


JANUARY  TERM  18S6.  495 

[Lee  v.  Diok.] 
DO  contract  of  guarantee  made  out,  yet  it  is  Icdd  down  as  a  settled 
and  undisputed  rule.  The  case  of  Edmondson  v.  Drake  &  Mitchell, 
&  Peters  624,  was  an  action  founded  on  a  letter  of  credit,  given  by 
Edmondson  to  Castelio  &  Black,  asfoUowd: — ^^Gtentlemen:  The 
present  is  intended  as  a  letter  of  credit  in  favour  of  my  regarded 
friends,  Messrs.  J.  &  T.  Robinson,  to  the  amount  of  40  or  50,000 
dollars;  which  sum  they  may  wish  to  invest  through  you  in  the 
purchase  of  your  produce.  Whatever  engagements  these  gentlemen 
may  enter  into,  will  be  punctually  attended  to." 

On  the  trial,  the  court  was  requested  to  instruct  the  jury,  that  in 
order  to  make  the  defendant  liable  to  the  plaintiff  under  the  con- 
tract, they  were  bound  by  the  law  merchant  to  give  him  due  notice. 
Upon  this  prayer  the  court  was  divided,  and  the  instruction  was  not 
given  :  and  this  court  decided  that  the  instruction  ought  tc  have 
been  given.  The  court  said  it  would  indeed  be  an  extraordinary 
departure  from  that  exactness  and  precision  which  peculiarly  distin- 
guish commercial  transactions ;  which  is  an  important  principle  in 
the  law  and  usages  of  merchants ;  if  a  merchant  should  act  on  a 
letter  of  this  character,  and  hold  the  writer  responsible  without  giving 
notice  to  him  that  he  had  acted  on  it.  The  authorities  on  this  point, 
say  the  court,  unquestionably  establish  this  principle.  And  again, 
the  case  of  Douglass  and  others  v.  Reynolds  and  others,  7  Peters  125, 
was  an  action  ifpon  a  guarantee ;  and  the  court  was  requested  to 
instruct  the  jury,  that  to  enable  the  plaintiff  to  recover  on  the  lettei 
of  guarantee,  they  must  prove  that  notice  had  been  given,  in  a  sea- 
sonable time  after  said  letter  of  guarantee  had  been  accepted  by 
them,  to  the  defendant,  that  the  same  had  been  accepted.  This 
instruction  the  court  below  refused  to  give  ;  and  this  court  say  the 
instruction  asked  was  correct,  and  ought  to  have  been  given.  That 
a  party  giving  a  letter  of  guarantee  has  a  rightto  know  whether  it 
is  accepted  ;  and  whether  the  person  to  whom  it  is  addressed  means 
to  give  credit  on  the  footmg  of  it  or  not.  It  may  be  most  material, 
not  only  as  to  his  responsibility,  but  as  to  future  rights  and  proceed- 
ings. It  may  regulate  in  a  great  measure  his  course  of  conduct, 
and  his  exercise  of  vigilance  in  regard  to  the  party  in  whose  favour 
it  is  given.  Especially  it  is  important  in  case  of  a  continuing  gua- 
rantee, since  it  may  guide  his  judgment  in  recalling  or  suspending 
it.  This  last  remark  by  no  means  warrants  the  conclusion  that 
notice  is  not  necessary  in  a  guarantee  of  a  single  transaction  ;  but 
only  that  the  reason  of  the  rule  applies  more  forcibly  to  a  continuing 
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guarantee.  It  is  unnecesBary,  after  such  clear  and  decided  autho- 
rities in  this  court  on  this  point,  to  fortify  it  by  additional  adjudicip 
tions.  We  are  not  aware  oif  any  conflict  of  decisions  on  this  point ; 
and  if  there  are, 'We  see  no  reason  for  departing  from  a  doctrine  so 
long  and  so  fully  settled  in  this  court. 

We  do  not  mean  to  lay  down  any  rule  with  respect  to  the  time 
within  which  such  notice  must  be  given.  The  same  strictness  of 
proof  is  not  necessary  to  charge  a  party  upon  his  guarantee,  as  would 
be  necessary  to  support  an  action  upon  the  bill  itself;  when  by  the 
law  merchant  a  demand  upon,  and  refusal  by  the  acceptors  must  be 
proved  in  order  to  charge  any  other  party  upon  the  bill.  8  East  245. 
There  are  many  cases  where  the  guarantee  is  of  a  specific  existing 
demand  by  a  promissory  note  or  cfther  evidence  of  a  debt ;  and  such 
guarantee  is  given  upon  the  note  itself,  or  with  a  reference  to  it  and 
recognition  of  it;  when  no  notice  would  be  necesslBLry.  The  guaran- 
tor, in  such  cases,  knows  precisely  what  he  guaranties,  and  the  ex- 
tent of  his  responsibility ;  and  any  further  notice  to  him  would  be 
useless,  14  Johns.  Rep.  849 ;  20  Johns.  365.  But  when  the  guarantee 
is  prospective,  and  to  attach  upon  future  transactions ;  and  the  gua- 
rantor uninformed  whether  his  guarantee  has  been  accepted  and  acted 
upon  or  not,  the  fitness  and  justice  of  the  rule  requiring  notice  tt 
supported  by  considerations  that  are  unanswerable. 

We  are  accordingly  of  opinion  that  the  circuit  court  erred  in  de- 
ciding that  notice  was  not  necessary ;  and  that  the  judgment  must 
be  reversed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  recced 
from  the  circuit  court  of  thcf  United  States  for  the  district  of  West 
Tennessee,  and  was  argued  by  counsel ;  on  consideration  whereof* 
it  is  ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  circuit  court  in  this  cause  be,'  and  the  same  is  hereby  reveised; 
and  that  this  cause  be,  and  the  same  is  hereby  remanded  to  the  said 
circuit  court  for  further  proceedings. 
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Eliza  Brown,  appellant  v.  Frances  Swann,  administratrix 
or  WiLLiAiii  T.  Swann,  and  Richard  B.  Alexander. 

The  statute  of  Vir|riiiia  ag&inst  uauiy,  provides  that  "  any  borrower  of  money  or 
goods,  may  exhibit  a  bill  in  chancery  against  the  lenders,  and  compel  them  to  dis- 
cover on  oath  the  money  they  really  lent}  and  all  bargains,  contracts  or  shifts 
which  shall  have  passed  between  them  relative  to  such  loan  or  the  repayment 
thereof,  and  the  interest  and  consideration  of  the  same  :  and  if  thereupon  it  shall 
appear  that  more  than  lawful  interest  was  reserved,  the  lender  shall  be  obliged  to 
accept  his  principal  money  vithout  interest  or  consideratioji,  and  pdy  costs;  but 
■ball  be  discharged  of  all  the  other  penalties  of  this  act."  The  complainants  in 
tlie  circuit  court  of  the  county  of  Alexandria,  in  the  District  of  Columbia,  filed  a 
bill  to  obtain  relief  under  the  statute,  against  an.  alleged  usurious  loan;  and  made 
a  contingent  and  prospective  offer  to  pay  the  principal,  when  the  affairs  of  the  intes- ' 
tate  (the  borrower)  ''  would  admit  it  ;*'  and  there  was  no  averment  that  the  com- 
plainants were  unable  to  prove  the  facts  sought  from  the  conscience  of  tlie  defend- 
aats,  by  other  testimony.  Held,  that  the  bill  was  deficient  in  material  averments, 
essential  to  all  such  bills  of  discovery. 
When  the  legislature  of  Virginia  passed  the  statute,  it  fixed  the  nature  and  extent  of 
the  jurisdiction  of  a  court  of  equity  to  compel  a  discovery,  upon  oath,  from  an  in- 
terested party,  in  a  suit  either  at  law  or  in  equity  ;  and  the  rules  which  equity  had 
prescribed  to  itself  to  enforce  its  jurisdiction  in  this  regard,  it  knew  the  distinc- 
tion between  a  bill  for  such  discovery,  from  other  bills  in  chancery^  which  are  also 
bills  for  discovery .  One  of  the  former  is  a  bill  for  the  discovery  of  facts  alleged  to 
exist  only  in  the  knowledge  of  a  person,  a  party  to  a  private  transaction  with  the 
person  seeking  the  disclosure,  essential  to  the  establishment  of  a  just  right  in  the 
Jitter,  and  which  would  be  defeated  without  such  disclosure.  In  other  words, it  is 
a  bill  to  discover  facts,  which  cannot  be  proved,  according  to  theVxisting  forms  of 
procedure  at  law.  The  jurisdiction  of  a  court  of  equity,  in  this  regard,  rests  upon 
the  inability  of  th^  courts  of  common  law  to  obtain,  or  to  compel  such  testimony  to 
be  given.  It  has  no  otiier  foundation :  and  whenever  a  discovery  of  this  kind  is 
sought  in  equity,  if  it  shall  appear  that  the  same  facts  could  be  obtained  by  the  pro- 
cess of  the  courts  of  common  law,  it  is  an  abuse  of  the  powers  of  chancery  to  in- 
terfere. The  courts  of  common  law  having  full  power  to  compel  tlie  attendance 
of  witnesses;  it  follows  that  the  aid  of  equity  can  alone  be  wanted,  for  a  discovery 
IP.  those  cases  where  t&ere  is  no  witness,  to  prove  what  is  sought  from  the  con- 
science of  an  interested  party..  Courts  of  chancery  have  establinlied  rules  for  the 
exercise  of  their  jurisdiction,  to  keep  It  within  its  proper  limits  ;  and  to  prevent  it 
from  encroaching  upon  the  jurisdiction  of  the  courts  of  common  law. 
The  rale  to  be  applied  to  a  bill  seeking  s  discovery  from  an  interested  party,  is,  that 
the  complainant  shall  charge  in  his  bill,  that  the  facts  are  known  to  the  defendant, 
and  ought  to  be  disclosed  by  him ;  and  that  the  complainant  is  itnubU  to  prove  them 
hy  other  testimony:  and  when  the  facts  are  desired  to  assist  a  court  of  law  in 
the  progress  of  a  cause,  it  should  be  affirmatively  stated  in  \hn  bill,  that  they  are 
wanted  for  such  purpose. 
TOL.  X. — 3  N 
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The  genera]  rule  ii,  that  after  a  verdict  at  law,  a  party  comes  too  late  with  a  bill  if 
discovery.  There  must  be  a  clear  case  of  accident,  surprise  or  fraud,  before  eqaity 
will  interfere.  Such  now  is  the  established  doctrine  in  England,  and  has  becnfiv 
a  longer  time  the  doctrine  in  tlic  United  States.  And  the  doctrine,  as  applied  to 
a  case  for  relief  from  usury,  in,  tiiat  a  defendant  sued  at  law  on  a  contract  alleged 
to  be  usurious,  will  not  be  entitled  to  a  bill  of  discovery  if  he  suiTers  a  verdict  sad 
judgment  to  be  taken  against  him ;  and  especially  when  he  does  so  without  making 
a  defence  at  law.  The  reason  of  the  rule  is,  that  the  proof  of  usury  is  a  good  de- 
fence at  law :  and  when  it  is  in  the  knowledge  iS  the  defendant,  no  satisfactoiy 
reason  can  be  given  why  tlic  discovery  was  not  sought  while  the  suit  was  pending. 

Whenever  a  party  seeking  a  discovery  had  knowledge  of  the  facts  during  the  pen- 
dency of  a  suit  at  law,  equity  will  not  permit  him  to  do  so  sflerwards  to  enjoin  a 
judgment. 

ON  appeal  from  the  circuit  court  of  the  United  Slates  for  the  Dis- 
trict of  Columbia  in  the  county  of  Washington. 

This  case  was  argued  foy  Mr  Key,  and  Mr  Jones,  for  the  appel- 
lant ;  and  by  Mr  E.  J.  Lee,  and  Mr  Swann,  for  the  appellees. 

Mr  Justice  Wayne  delivered  the  opinion  of  the  Courts 

This  is  an  appeal  from  the  circuit  court  of  the  United  Stales  for 
the  District  of  Columbia  and  county  of  Alexandria. 

The  bill  of  the  appellees,  who  were  the  complainants  in  the  circait 
court,  is  for  an  injunction  to  stay  furxher  proceedings  on  a  judgment 
at  law,  confessed  by  the  appellees  to  the  appellant. 

The  bill  states  that  the  intestate,  William  T.  Swann,  in  his  life 
time,  in  October  1819,  proposed  to  borrow  from  the  appellant  2300 
dollars,  and  pay  her  for  the  use  of  the  money  at  the  rate  of  ten  per 
centum  per  annum.  That  the  appellant  agreed  to  the  proposition. 
1000  dollars  were  secured  by  a  ground  rent  of  152  dollars  per  an- 
num, on  a  lot  in  Alexandria;  and  the  balance  of  the  loan  by  a  hood, 
bearing  an  interest  of  six  per  cent  per  annum,  with"  William  B» 
Alexander  and  Richard  B.  Alexander  as  securities.  The  intestate 
died  in  October  1820;  and  in  June  1821,  his  administratrix  paid  the 
appellant  230  dollars ;  in  August  following,  she  paid  the  further 
sum  of  1055  dollars  and  30  cents,  to  which  she  adds  1 15  dollars,  be- 
lieved by  her  to  have  been  paid  by  the  intestate  before  his  death. 
After  these  payments,  the  appellant  brought  separate  suits  upon  the 
bond  for  1300  dollars,  against  the  administratrix,  and  the  securities 
.  to  the  bond.  The  bill  then  stales,  that  the  appellees  "  felt  them- 
selves at  a  loss  to  know  what  coiir^^c  to  pursue  in  defence  of  the  «aid 
suir.     That  they  inul  been  advised  (hat  the  transaction  between  the 
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defendant  and  your  oratrix's  late  husband,  was  usurious  ;  and  they 
understood  from  iheir  counsel,  that  if  the  case  was  defended  at  law» 
upon  that  ground,  and  they  should  succeed,  that  the  debt  would  be 
lost  to  the  defendant.  That  your  oratrix  and  orator  were  not  dis- 
posed to  push  the  matter  to  this  extremity ;  your  oratrix  knew  that 
her  late  husband  had  received  the  money,  and  she  wished,  at  all 
events,  that  the  amount  borrowed  should  be  returned  to  the  defend- 
ant ;  and  your  oratrix's  counsel,  understanding  her  wishes,  agreed, 
as  he  informed  her,  at  the  bar,  at  the  time  the  judgment  was  ren- 
dered upon  the  bond,  with  the  counsel  of  the  defendant,  and  in  the 
presence  and  hearing  of  the  court,  that  your  oratrix's  plea  of  usury 
should  be  withdrawn,  and  a  judgment  rendered  on  the  bond  ;  with 
an  understanding,  that  your  orator  and  oratrix  should  have  the  pri- 
vilege of  resorting^  to  a  court  of  equity,  to  have  the  claim  settled 
upon  the  same  principles,  as  if  she  had  instituted  against  the  defend- 
ant a  bill  in  chancery  for  the  discovery  of  the  usury.  Your  oratrix 
and  orator  have  been  advised  that  they  are  bound,  in  a  court  of 
equity,  to  pay  nothing  more  than  the  principal  debt,  and  that  they 
are  entitled  to  have  credit  for  the  moneys  which  she  has  paid,  to  be 
deducted  out  of  the  sum  of  2300  dollars,  loaned  as  aforesaid  ;  and 
only  bound  to  pay  the  balance  of  principal,  after  such  deduction 
shall  have  been  made."  The  bill  further  states,  that  if  a  settlement 
could  be  made  upon  these  principles,  that  the  oratrix  would  hold 
herself  bound  to  pay  **  the  balance  which  might  be  due,  as  soon  as 
the  affairs  of  the  estate  would  admit  it.''  That  the  defendant  has 
issued  an  execution  against  your  oratrix,  and  a  separate  execution 
against  Richard  B.  Alexander  and  William  B.  Alexander,  for.  the 
whole  amount  of  the  bond  upon  which  (he  judgment  at  law  was 
rendered;  claiming  not  only  the  full  amount  of  the  debt,  but  the  in- 
terest upon  the  same;  and  is  about  to  enforce  the  execution  against 
herself  and  the  securities.  The  bill  concludes  with  a  prayer,  "  that 
the  defendant  may,  upon  her  corporal  oath,  true  and  perfect  answers 
make  to  the  several  allegations  of  the  bill  and  the  matters  therein 
charged,  as  if  the  same  were  again  repeated,  and  she  were  interro- 
gated thereto;  that  the  complainants  might  have  itu  injunction 
from  the  court,  restraining  the  defendant  from  proceeding  further 
upon  the  judgment,  and  from  executing  the  same  in  any  manner; 
and  that  the  defendant  may  render  a  (me  and  perfect  account  of  all 
moneys  received  by  her,  on  account  of  the  aforesaid  debt."  Upon 
filing  the.  bill,  (he  court  granted  aii  injunction.     At  a  subsequent 
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court,  the  injunction,  on  motion  of  the  defendanl,  was  in  part  iiii» 
solved ;  and  the  defendant  filed  a  demurrer  and  answer  to  the  InIL  In 
the  answer  the  usury  is  denied.  The  complainants  filed  excep- 
tions to  the  answer.  The  injunction  was  then  dissolved,  and  liberty 
was  given  to  the  defendant  to  prosecute  her  judgment  at  law.  At 
the  same  tiroe^  on  complainants'  motion,  leave  was  given  to  amend 
their  bill,  and  to  prosecute  the  suit  thereon ;  and  the  cause  was  re- 
turned to  the  rules  for  further  proceedings.  The  defendant's  de- 
murrer to  the  complainants'  bill,  and  the  complainants'  exceptions  lo 
the  answer,  were  then  set  down  for  argument.  The  cause  was 
argued  upon  the  demurrer  and  exceptions:  and  in  the  June  term  of 
the  court,  in  1828,  the  judges  were  of  opinion,  that  the  court  had 
jurjsdiciion  ^'uf  the  cause  in  equity,  by  virtue  of  the  third  seetion  of 
the  statute  of  usury  of  Virginia;  alihough  the  plaintiffs  haye  not 
staled  in  the  said  bill,  that  they  cannot  prove  ih^  usury  without  the 
aid  of  (he  defendant's  answer;  and  although  judgment  had  been 
rendered  at  law :  and  the  court  ordered  the  demurrers  to  be  overruled^ 
so  far  as  they  proceed  upon  these  grounds."  The  plaintiflb  bad 
leave  toafnend  (heir  bill,  and  the  injunction  was  reinstated  as^to  the 
whole  amount  of  the  judgment  in  the  bill  mentioned,  except  the 
sum  of  899  dollars  and  70  cents.  The  supplemental  bill  was  filed, 
apd  the  defendant  put  in  a  demurrer  and  answer  thereto. 

We  do  not  thinly  it  necessary  to  refer  particularly  to  the  supple- 
mental bill,  or  to  the  demurrers  and  answers  of  the  defendant  to 
either  the  original  or  amended  bills,  or  to  the  interinediate  proceed- 
ings in  the  cause.  The  court  made  its  final  decree  in  Decembtf 
1832 ;  and  in  it,  and  the  orders  overruling  the  demands,  has  put  the 
case  upon  two  points;  which,  contrary  to  the  opinion  of  the  court, 
we  think  so  decidedly  in  favour  of  the  appellant,  that  we  need  not  go 
further.  In  both,  the  circuit  court  was  of  opinion  that  the  court  bad 
jurisdiction  of  the  cause,  by  virtue  of  the  third  section  of  the  statute 
of  Virginia,  against  usury;  and  in  the  first  order  overruling  the  de- 
murrers, it  added,  ^'altiiough  the  plaintiffs  have  not  stated  in  their  bill 
that  they  cannot  prove  the  usury  without  the  aid  of  the  defendant's 
answers,  and  although  judgment  has  been  rendered  at  law." 

The  third  section  of  the  statute  is  in  these  words  :  "any  borrower 
of  money  or  goods  may  exhibit  a  bill  in  chancery  against  the  leud- 
ers,  and  compel  them  to  discover  on  oath  the  money  they  really 
lent,  and  all  bargains,  contracts  or  shifts  which  shall  have  peand 
between  (hem  relative  to  such  loan  or  the  repaymentj|thereo(  and 
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the  interest  and  consideration  for  the  snnne ;  and  if  thereupon  it  shall 
oppear  that  more  than  lawful  interest  was  reserved,  the  lender  shall 
be  obliged  to  accept  his  principal  money  without  interest  or  consider 
ration,  and  pay  costs ;  but  shall  be  discharged  of  all  the  other  penal- 
ties of  this  act.'' 

The  first  question  then  to  be  considered  is,  can  the  bill  of  the 
complainants  be  brought  within  the  operation  of  (he  section.  We 
think  not.  Besides  only  making  the  contingent  and  prospective 
offer  to  pay  the  principal,  when  ihe  affairs  of  the  intestate  **  would 
admit  of  it;"  which  is  altogether  insufficient,  as  any  other  indefinite 
oflferor  acknowledgement  of  obligation  to  pay  the  principal  would 
be:  the  bill  is  deficient  in  the  materiul  averment,  essential  to  all  such 
bills  of  discovery  as  this  is,  that  the  complainants  are  unable  to  prove 
the  facte  sought  from  the  conscience  of  the  defendant  by  other  testimony; 
but  on  the  contrary,  facts  are  stated  in  it  from  which  a  different 
presumption  may  be  fairly  raised. 

When  the  legislature  of  Virginia  passed  the  statute,  it  fixed  the 
aature  and  extent  of  the  jurisdiction  of  a  court  of  equity  to  compel 
a  discovery,  upon  oath,  from  an  interested  p&rty,  in  a  suit  either  at 
law  or  in  equity,  and  the  rules  which  equity  had  prescribed  to  itself 
to  enforce  its  jurisdiction  in  this  regard.  .It  knew  the  distinctioQ 
between  a  bill  for  such  discovery,  and  other  bills  in  chancery ;  which 
are  also  bills  for  discovery.  One  of  the  former  is  a  bill  for  the  disco- 
very of  facts  alleged  to  exist  only  in  the  knowledge  of  a  person,  a 
party  to  a  private  transaction  with  the  person  seeking  the  disclosure ; 
essential  to  the  establishment  of  a  just  right  in  the  latter,  and  which 
would  be  defeated  without  such  disclosure.  In  other  words,  it  is  a 
bill  to  discover  facts,  which  cannot  be  proved,  according  to  the  ex- 
isting forms  of  procedure  at  law.  The  jurisdiction  of  a  court  of 
equity,  in  this  regard,  rests  upon  the  inability  of  the  courts  of  com- 
mon law  to  obtain,  or  to  compel  such  testimony  to  be  given.  It  has 
DO  other  foundation  :  and  whenever  a  discovery  of  this  kind  is  sought 
in  equity,  if  it  shall  appear  that  the  same. facts  could  be  obtained  by 
the  process  of  the  courts  of  common  law,  it  is  an  abuse  of  the  powers 
of  chancery  to  interfere.  The  courts  of  common  law  having  full 
power  to  compel  the  attendance  of  witnesses;  it  follows  that  the  aid 
of  equity  can  alone  be  wanted  for  a  discovery  in  those  cases  w^here 
there  is  no  witness,  to  prove  what  is  sought  from  the  conscience  of 
an  interested  party.  Courts  of  chancery  have  then  established  rules 
for  the  exercise  of  this  jurisdiction,  to  keep  it  within  its  proper  limits^ 
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and  to  prevent  it  from  encroaching  upon  ihe  jurisdiction  of  the  courts 
of  common  law. 

The  rule  to  be  applied  to  a  bill  seeking  a  discovery  from  an  inte- 
rested party,  is ;  that  the  complainant  shall  charge  in  his  bill,  that 
the  facts  are  known  to  the  defendant,  and  ought  to  be  disclosed  by 
him,  and  that  the  camplainafU  U  unable  to  prove  theni  by  other  tudnumg; 
and  when  the  facts  are  desired  to  assist  a  court  of  law  in  the 
progress  of  a  cause,  it  should  be  affirmatively  stated  in  the  bill  that 
they  are  wanted  for  such  purpose.  Such  is  the  rule  in  Virginia;  as 
may  be  seen  in  Duval  v.  Ross,  2  Munf.  290;  and  in  Bass  v.  Bass,  4 
Hen.  &  Munf.  478 :  and  it  will  be  applied  to  the  constrjaction  of  the 
third  section  of  the  statute  against  usury;  upon  the  authority  of  her 
own  courts. 

Many  other  authorities  to  the  same  purpose  might  be  cited  from 
English  and  American  reports.  Unless  such  averments  are  re- 
quired,  is  it  not  obvious  that  the  boundaries  between  the  chancery 
and  common  law  courts  would  be  broken  down ;  and  that  cbao- 
cellors  would  find  themselves,  under  bills  for  a  discovery  from  ao 
interested  party,  engaged  in  the  settlement  of  controversies,  by  evi- 
dence aliunde,  which  the  common  law  courts  could  have  procured, 
under  the  process  of  a  subpoena :  in  delaying  proceedings  at  law,  by 
pi-etences  that  a  discovery  is  wanted,  for  the  sake  of  justice :  and  in 
enjoining  judgments,  upon  indefinite  allegations  of  the  plaintiff  hav- 
ing a  knowledge  of  facts  which  give  to  a  defendant  an  equity  to  be 
iieleaeed :  though  the  defendant  might  have  availed  himself  of  the 
evidence  of  third  persons  to  establish  the  same  facts,  in  the  progress 
of  the  cause,  or  of  the  powers  of  chancery  to  procure  them,  by  a  dis- 
covery, to  assist  the  court  m  deciding  it ;  which  last  is  the  case  now 
under  consideration. 

The  section  of  the  statute  then,  under  which  the  circuit  court 
entertained  this  bill,  and  enjoined  the  judgment,  should  be  so 
construed,  as  to  give  the  benefit  of  it  to  a  liorrower,  only  in  those 
cases  in  which  a  complainant  seeking  for  a  discovery  avers  that 
he  is  unable  to  prove  the  facts  by  other  testimony.  There  is  ooe 
strong  reason  too  for  applying  this  rule  to  a  borrower  seeking  relief 
under  this  law;  and  it  is,  that  it  permits  him  to  make  an  appeal 
to  the  conscience  of  the  lender,  upon  terms  more  favourable  than  lie 
Gould  have  done  in  equity,  to  relieve  himself  from  ao  usurious  coo- 
tract,  befeie  thia  statute  was  passed.  The  lender,  upon  making  the 
oi80<)ver5r>-1s  to^receive  his  principal,  without  any'intereat ;  and  if  to 
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pay  costs:  This  advantage  given  to  the  borrower,  must  be  viewed 
by  a  court  of  equityin  the  nature  of  a  penalty,  upon  the  same  prin- 
ciple that  other  forfeitures,  imposed  by  statutes  against  usury,  are 
viewed  as  penalties,  which  equiiy  will  not  assist  to  enforce  at  all, 
much  less  by  any  evi'lence  aliunde.  If  the  lender  denies  the  usury 
charged  upon  his  oath,  the  oath  should  decide  the  question  before 
the  chancellor.  If  it  be  not  so,  equiiy  will  be  converted  by  the  section 
into  an  assistant  for  the  enforcement  of  a  penalty  :  which  has  never 
been  its  province. 

By  limiting  the  operation  of  the  section  to  a  denial  upon  the  oath 
of  the  defendant,  the  harmony  of  chancery  jurisdiction  to  its  civil 
law  original  is  preserved  :  and  surely  it  is  not  unreasonable,  that  a 
complainant's  bill,  seeking.a  discovery,  for  the  want  of  all  other  tes- 
timony, should  be  not  retained  after  the  answer  has  denied  the  matter 
sought.  So  it  was  decided  ia  this  court,  in  the  case  of  Russell  v\ 
Clarke,  7  Cranch  79;  and  the  same  position  is  laid  down  by  other 
courts.  Ferguson  v.  Walters,  3  Bibb  303;  Nourse  v.  Gregory,  3 
Litt.  378;  and  in  Hawkins's  Executors  v.  Sumpter,  4  Dessaus.  105. 

We  think,  too,  that  this  construction  of  the  operation  of  this  sec- 
tion is  justified  by  its  letter.  The  words  ^*  and  if  thereupon  it  shall 
appear,  more  than  lawful  interest  was  reserved;"  have  a  direct 
reference  to  the  oath  of  the  lender  denying  the  usury  charged,  and 
are  exclusive  of  evidence  aliunde,  to  establish  it. 

Such  proof  has  iieretofore  been  only  used  to  advance  the  policy  of 
statutes  against  usury  in  courts  of  common  law,  as  for  the  greater 
purposes  of  strict  justice  between  borrowers  and  lenders  in  courts  of 
equity.  Unless  a  8t(]itute  then,  in  so  many  words,  or  by  an  inference 
which  does  not  admit  of  a  doubt,  commands  the  courts  of  equity  in 
Virginia  to^ye  relief  from  usurious  contracts,  by  evidence  alymde, 
withourrequiring  the  borrower  to  pay  principal  and  interest;  the  law 
should  not  be  so  construed.  The  great  principles  of  equity,  securing 
'complete  justice,  sthould  liot  be  yielded  tolight  inferences,  or  doubt- 
ful construction. 

But  the  section  under  review  should  have  a  strict  construction  as 
to  the  relief  intended  to  be  given  by  it  to  a  borrower  ;  because  it  is 
not  a  law  in  furtherance  Of  strict  justice  between  the  borrower  and 
lender.  The  former  has  by  it,  upon  the  discovery  of  the  usui-y  by 
the  lender,  the  use  of  the  money  without  paying  the  interest  fixed 
by  the  law  as  .a  fair  compensation  for  the  loan  of  money.  Strict 
justice  requires  from  the  party  claiming*  to  be  released  by  equity. 
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that  he  should  do  equity :  and  in  cases  of  usury,  relief  has  hen- 
•tofore  only  been  given  upon  the  payment  of  principal  and  interest 
Shall  then  a  construction  be  given  to  this  section  by  which  a 
borrower  may  in  all.  cases,  even  after  judgment  has  been  ob- 
tained against  him,  resort  to  a  court  of  equity  in  Virginia  to  estab- 
lish his  statutory  right,  by  evidence  aliunde,  to  be  relieved  froin 
the  payment  of  interest  upon  money  of  which  he  has  had  the  use. 
If  he  has  such  proof,  let  it  be  used  in  a  crurt  of  common  law,  to 
get  under  the  statute  still  greater  advantages  from  the  lender;  to 
throw  upon  him  all  the  forfeitures  and  penalties  of  the  act.  This 
would  be  to  advance  the  policy  of  the  law  to  the  full  extent  of  what 
it  is  intended  to  prohibit ;  and  to  embrace  the  state  in  the  forfeitrres 
which  may  be  recovered.  He  should  not  be  allowed*to  use  it  for 
his  own  interest,  exclusively,  in  a  court  of  equity;  by  which  a  result 
follows  far  short  of  those  sanctions  existing  in  the  law  to  restrain  and 
to  punish  what  it  declares  to  be  an  offence. .  It  seems  to  us,  that  this 
section  was  intended  to  give  to  a  borrower  relief  from  an  usurioos 
contract,  by  an  appeal  to  the  conscience  of  the  lender  for  a  discovery ; 
when  the  former  from  the  want  of  all  other  testimony,  is  obliged  to 
refer  his  cause  to  the  oath  of  his  adversary  in  a  bill  of  discovery; 
and  that  oath  decides  the  question  before  the  chancellor  :  and  that 
it  was  not  intended  to  exclude  the  ortlinary  interference  of  a  court  of 
equity,  between  borrowers  and  lenders  in  usurious  contracts,  to  en- 
force the  payment  of  the  principal,  and  that  interest,  which  ihe  statute 
itself  Hxes  as  a  fiiir  r»te  of  compensation  for  the  loan  of  monqf. 
The  fact  of  the  legislature  having  released  the  lender  from  all  other 
penalties  in  the  act,  except  the  loss  of  interest,  can  make  nothing 
against  the  construction  of  the  statute :  for  that  is  only  the  conse- 
quence of  the  inabiliiy  of  every  legislature  in  this  country  to  compel 
a  person  to  make  a  discovery,  by  which  he  may  be  subjected  to  legal 
pains,  penalties  or  forfeitures. 

The  construction  now  given  to  the  section  is  that  which  has  been 
given  to  it  by  the  court  of  appeals  in  Virginia,  in  the  case  of  Marb 
V.  Morris,  2  Mun.  507.  The  points  decided  in  that  case,  and  that 
particularly  which  has  been  under  our  consideration,  in  this;  have 
been  questioned  by  judges  of  the  same  court ;  but  the  case  has  never 
been  overruled.  In  our  opinion,  from  an  examination  of  all  the 
cases  since  in  the  court  of  appeals',  down  to  the  case  of  Fiizhugh  v. 
Gordon,  2  Leigh  626  ;  the  reasoning  of  the  first  is  not  shaken. 

We  come  now  briefly  to  consider  the  question  whether  the  com- 
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plaioant  can  have  relief  in  equity,  the  transaction  having  been  car- 
ried into  judgment.  We  think  he  can  not-  The  bill  states  the 
circumstances  under  which  the  judgment  was  confessed/  There 
was  neither  accident  nor  surprise.  The  plea  of  usury  was  with- 
drawn,  and  the  judgment  confessed,  in  the  belief,  by  the'defendantsf 
that  they  might  afterwards  resort  to  a  court  of  equity  to  prove  the 
usury ;  and  upon  the  entry  of  the  judgment  th^re  is  annexed  a  re- 
servation in  terms  for  a  resort  to  equity.  That  such  reservation  wnP 
-made  by  any  understanding  with  the  counsel  of  the  plaintiff  at  law 
is  denied  by  him :  and  the  court  had  no  authority  to  make  it  a  pan 
of  the  record,  so  as  to  give  any  benefit  to  the  complainants. 

The  right  to  resort  to  a  court  of  equity  for  relief  under  the  statute  to 
its  full  extent,  exists  independently  of  any  reservation  of  the  courts  of. 
common  law,  when  relief  is  asked  in  time.  The  courts  of  commoa 
law  can  neither  add  to  nor  take  away  fiom  the  right :  nor  by  any 
qualification  of  their  judgments^  give  parties  any  right  to  be  relieved 
from  them  in  equity,  contrary  to  its  established  principles. 

We  do  not  think,  therefore,  the  reservation  in  this  instance  upon  the 
record  a  matter  of  any  consequence.  The  question  is^  can  the  com- 
plainants have  any  relief  in  equity  against  the  judgment  The  genei- 
ral  rule  is^  that  after  a  verdict  at  law  a  party  comes  too  late*  with  a  bill 
of  discovery.  Duncan  v.  Lyon,  3  Johns.  Cha.  355;  Bailone  v.  Brent, 
1  Yem.  176.  There  must  be  a  clear  case  of  accident,  surprise  or  frau<i^ 
before  equity  will  interfere.  In  the  case  of  Prothew  v.  Forman,  2 
Bwanst.  227,  the  lord  chancellor  says :  *Mf  a  defendant  has  a  good 
legal  defence,  but  the  matter  has  not  been  tried  at  law ;  it  becomes 
a  serious  question  whether  a  party  who  being  competent  does  not 
choose  to  defend  himself  at  law,  can  come  into  equity  and  change 
the  jurisdiction.  Consider  the  effect :  he  might  not  have  succeeded 
at  law ;  but  by  coming  into  equity  he  secures  so  much  additional 
time.''  In  the  same  case  the  chancellor  says :  **  Lord  Thurlow  was 
very  tenacious  of  the  doctrine,  that  a  party  who  had  an  opportunity 
of  a  trial  at  law,  and  would  not  avail  himself  of  it ;  could  not  come 
here.''  Such  now  is  the  established  doctrine  in  England,  aud  has 
been  for  a  longer  time  the  doctrine  in  the  United  States.  And  the 
doctrine,  as  applied  to  a  case  for  relief  from  usury,  is,  that  a  defen- 
dant  sued  at  law  on  a  contract  alleged  to  be  usurious,  will  not  be 
entitled  to  a  bill  of  discovery,  if  he  suffers  a  verdict  and  judgment 
to  be  taken  against  him ;  and  especially  when  he  does  so  without 
making  a  defence  at  law.  The  case  of  Thompson  v.  Berry  and 
VOL.  X. — 3  o 


fi06  SUPREME  COURT. 

[Brown  y.  Swum.] 

Van  Buren,  S  Johns.  Ch.  S95,  is  one  direcUy  in  point;  meeting  the 
case  before  us  also  in  this,  that  an  injunction  will  not  be  granted 
against  a  judgment  where  a  party  seeks  a  discovery  of  usury,  and 
claims  a  return  of  the  excess  beyond  the  legal  interest  The  ream 
of  the  rule  is,  that  the  proof  of  usury  is  a  good  defence  at  law ;  and 
.^hen  it  is  in  the  knowledge  of  thedefendant,  no  satisfactory  reason 
can  be  given  why  the  discovery  was  not  sought  while  the  suit  was 
pending.  It  is  our  opinion  then  that  whenever  a  party  seeking  a 
discovery  had  knowledge  of  the  facts  during  the  pendency  of  a  suit 
at  law,  equity  will  not  permit  him  to  do  so  afterwards  to  eojoiaa 
judgment 

The  bill  will  be  ordered  to  be  dismissed,  and  tlie  injunctkn  ii 
dissolved. 


This  cause  came  on  to  be  heard  on  the  transcript  of  tBe  recoid 
from  the  circuit  court  of  the  United  Slates  for  the  District  of  Colom- 
bia, holdeu  in  and  for  the  county  of  Alexandria,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said  circuit  court  in  ibis 
cause  be,  and  ihe  same  is  hereby  reversed  and  annulled.  And  this 
court,  proceeding  to  render  such  decree  as  the  said  circuit  court  ought 
to  have  rendered  in  the  premises,  doth  order,  adjudge  and  decree 
that  the  order  for  a  perpetual  injunction  be,  and  the  same  is  hereby 
dissolved;  and  that  the  bill  of  the  complainants  in  this  cause  be, 
and  the  same  is  hereby  dismissed  ;  and  thaC  this  cause  be,  and  the 
same  is  hereby  remanded  to  the  said  circuit  court,  with  directions,  to 
the  said  court  to  carry  this  decree  into  eflTect. 
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The  Columbia  Insurance  Company  of  Alexandria,  plaintiffs 
IN  ERROR  y.  Joseph  W.  'LAWRENcSy  who  survived  Thomas 

POINDEXTER. 

rhere  b  no  principle  of.  law  or  of  equity  by  which  a  mortgagee  has  a  right  to  claim 
the  benefit  of  a  policy,  underwritten  for  the  moitgogor  on  tlic  mortgaged  property, 
in  case  of  Ion  by  fire.  It  is  not  attached,  or  an  incident  to  his  mortgage.  It  is 
strictly  a  personal  contract  for  the  benefit  of  the  mortgagor,  to  which  the  mort- 
gagee has  no  more  title  tlian  any  other  creditor. 

rhe  mortgagee  of  property  insured  against  loss  by  fire,  is  a  competent  witness  in  an 
action  against  the  insurers  to  recover  a  loss,  alleged  to  have  been  sustained  by  the 
destruction  of  the  property  insured. 

)neof  the  fundamental  rules  of  an  insurance  company,  insuring  against  loss  by  fire, 
provided,  that  any  persons  insured  sustaining  a  loss  by  fire  "  shall,  as  soon  as  possi- 
ble thereafter,  deliver  in  as  particular  an  account  of  their  loss,  or  damage,  signed 
with  their  own  hands,  as  the  nature  of  the  case  will  admit  of,  and  make  proof,"  &c,, 
**  and  shall  procure  a  certificate  under  the  hand  of  a  magistrate,*'  dx.  "  not  concern- 
ed in  such  loss,"  db:.,  '<  importing  that  they  are  acquainted  with  the  character  and 
circumstances  of  the  persons  insured,"  &c.;  "  and  until  such  affidavit  and  certifi- 
cate are  produced,  the  loss  claimed  shall  not  be  payable,"  &c.  Held,  tliat  the  words, 
"as  soon  as  possible,"  cannot  be  drawn  down  to  fix  the  construction  of  the  clause 
respecting  the  certificate.  The  true  intent  and  meaning  of  it  is,  that  the  certificate 
must  be  procured  within  a  reasonable  time  afler  the  loss.  It  would  be  a  most  in- 
convenient course  to  adopt  a  dififerent  construction,  not  required  by  the  terms  of  the 
clause  or  the  context^  as  it  would  make  the  material  inquiry,  not  the  production 
of  the  certificate,  "but  the  possible  diligence  in  proving  it.  The  assured  is  not 
entitled  to  receive  or  to  sue  for  the  loss  until  the  certificate  is  obtained }  for  it  is  a 
condition  precedent  to  his  right  of  action.  The  language  is,  **  and  until  such  affi- 
davit and  certificate  are  produced,  the  loss  claimed  shall  not  be  payable."  Add 
besides,  in  the  body  of  the  policy  it  is  expressly  provided  :  *'  such  loss  and  damage 
as  the  assured  shall  be  entitled  to  receive  by  virtue  of  the  policy,  shall  be  paid 
within  sixty  day  rafter  notice  and  proof  thereof  made  by  the  assured,  in  conformity 
to  the  conditions  of  the  company  subjoined  to  the  policy."  ■  So  that  it  is  manifest 
that  the  assured  could  not  be  entitled  to  maintain  any  action  until  he  had  furnished 
all  the  pieliminary  proofs :  so  that  the  delay  is  not  injurious  to  the  company,  but 
solely  to  the  assured,  by  depriving  him  of  his  right  to  judgment  until.it  is  pro- 
cured. 

In  a  former  action  against  the  same  company,  by  the  same  plaintiff,  on  the  same 
policy  of  insurance,  "  a  certificate,"  intended  to  be  a  compliance  with  the  require- 
ments of  the  ninth  fundamental  article  in  the  policy ;  was  left  with  the  insurance 
company  by  the  assured,  and  no  objection  was  made  to  it  at  the  time  it  was  deli- 
tered,  or  until  after  suit  brought  on  tlie  policy,  and  the  case  wis  on  trial  be- 
fore a  jury.  Upon  a  writ  of  error,  the  judgment  of  the  court  below  was  reversed ; 
for  error  in  the  instructions  given  by  the  circuit  court  to  the  jury,  on  the  trial. 
The  p^aintifiTs,  on  the  mandate  of  the  supreme  court  ordering  a  venire  facias  de  novo 
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coming  into  the  circuit  court,  discontinued  the  suit^  They  immediately  ] 
and  presented  to  the  insurance  company,  another  certificate  in  precise  conlbtmity 
with  the  requirements  of  the  article.  The  court  were  of  opinion  that  under  all 
these  facts  and  circumstances,  the  non-production  of  the  certificate,  at  an  caziia 
period,  was  fully  accounted  for^jmd  that  the  proper  certificate  was  procured  within 
a  reasonable  time.  The  first  certificate  was  procured  shortly  after  the  loas,  aad 
presented  to  the  company,  which  then  made  no  objection  to  it.  The  objeetioii  to 
it  was  first  taken  at  the  trial  in  the  circuit  court  in  the  former  suit.  The  eooxt 
were  tlien  of  opinion,  that  the  preyious  conduct  of  the  company  amounted  to  eri- 
dence  proper  to  be  left  to  the  jury,  of  a  waiver  of  any  objection  to  the  certificate. 
The  court  reversed  the  judgment  on  thi^t  point ;  and  almost  contemporaneooaly 
with  the  annunciation  of  that  decision,  the  new  certificate  was  obtained.  The  noo- 
production,  theti,  of  the  proper  certificate  was  occasioned,  not  by  any  laches  pro- 
perly imputable  to  the  party,  but  by  the  omission  of  the  company  to  give  notice  of 
the  defect,  and  of  the  mistaken  confidence  placed  by  the  party  in  the  con^any 
itself. 

The  decision  of  this  court  in  the  caae  of  Lawrence  y.  The  Columbia  Inanranee 
Company,  2  Peters's  Rep.  47,  referred  to;  and  the  principles  laid  down  in  that 
case  relative  to  representations  by  the  assured  to  the  assurers,  re-affinned 

Whenever  the  nature  of  the  interest  of  the  assured  would  have,  or  might  have  a  real 
influence  upon  the  underwriter^  either  not  to  underwrite  at  all,  or  not  to  nnder- 
write  except  at  a  higher  premium,  it  must,  be  deemed 'Material  to  the  risk  :  and  if 
■o,  the  misrepresentation  or  concealment  of  it  will  avoid  the  policy.  One  of  the 
tests,  and  certainly  a  decisive  test  whether  a  misrepresentation  or  concealment  is 
material  to  the  risk ;  is  to  ascertain  whether,  if  the  true  state  of  the  piopeity  or  title 
had  been  known,  it  would  have  enhanced  the  premium.  If  it  would,  then  the 
misrepresentation  or  concealment  is  fiital  to  the  policy. 

In  relation  to  insurances  against  fire  on  land,  the  doctrine  seems  to  have  preTailed, 
for  a  great  length  of  time,  that  they  cover  losses  occasioned  by  the  mere  fitnlt  and 
negligence  of  the  assured  and  his  servants,  unaffected  by  any  fraud  or  design. 

A  loss  by  fire,  occ^oned  by  the  mere  fault  and  negligence  of  the  assured,  or  his 
servants  or  agents,  and  without  fraud  or  design,  is  \  loss  within  the  policy,  apon 
the  general  ground  that  the  fire  is  the  proximate  cause  of  the  loss ;  and  also  vpsa 
the  ground  that  the  express  exceptions'  in  policies  against  fire,  leave  this  withia 
the  scope  of  the  general  terms  of  such  policies. 

The  decision  of  this  court  in  2  Peters's  Rep.  26, 53, 56,  as  to  the  efieet  of  a  misde- 
scription of  property  insured,  on  the  liability  of  insuen  against  kias  by  firs;  »- 
tifinned. 

IN  enor  to  the  circuit  court  of  the  United  States  for  the  District  of 
Columbia,  in  the  county  of  Alexandria. 

At  January  term  1829,  a  suit  between  the  same  parties  was  befecs 
this  court,  on  a  writ  of  error,  i  Peters  26.  It  was  an  action  iosd- 
tuled  by  Lawrence,  the  survivor  of  Lawrence  and  Poindezter,  oo  a 
policy  of  insurance  against  fire,  to  recover  from  the  Columbia  Insu- 
rance Company  of  Alexandria,  the  amount  of  a  loss  s^istaioed  by 
them  by  the  destruction  of  a  mill  by  fire;  alleged  to  have  been  duly 
insured  by  the  defendants.     A  verdict  and  judgment  had  been  len- 
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dered  in  favour  of  the  plaintifi';  and  on  ihe  case  comiQg  into  this 
^urt,  Ihe  judgment  of  the  circuit  court  of  the  coiXTity  of  Alexandria 
was  reversed,  and  the  case  was  remanded  to  that  court  with  direc- 
tions to  award  a  venire  facias  de  novo.  The  mandate  of  this  court 
stated,  that  the  circuit  court  erred  in  instructing  the  jur}^  that  the 
interest  of  the  assured  in  the  property  insured  is  such  as  is  described 
in  the  original  offer  for  insurance  and  in  the  poHcy  :  and  also  in  this, 
that  the  said  circuit  court  erred  in  this,  in  the  opinion  to  the  jury, 
that  the  evidence  was  sulQficient  to  be  left  to  them,  from  which  they 
might  infer  that  the  defendants  waived  the  objections  to  tixe  certifi- 
ficate  and  other  preliminary  proof  required  by  tiie  ninth  rule  annexed 
to  the  poUcy. 

^On  the  coming  in  of  the  mandate,  November  5th,  1830,  the  plain- 
tiffin  the  circuit  court  discontinued  the  suit. 

Id  September  1831,  Joseph  W.  LAwrence,  survivor  of  Lawrence 
and  Poindexter,  instituted  another  suit  against  the  same  defendants, 
on  the  same  policy  of  insurance ;  and  after  various  pleadings  and  de- 
murrers, &c.  the  case  was  tried  by  a  jury  in  October  1834,  and  a  ver- 
dict and  judgment  entered  for  the  plaintiff. 

The  defendants  excepted  to  the  charge  of  the  court,  in  two  bills 
of  exceptions;  and  they  prosecuted  this  writ  of  error. 

The  case  brought  up  by  this  writ  of  error  was  in  all  respects  the 
same  with  that  which  was  before  the  court  in  1829:  with  the  excep- 
tions fully  stated  in  the  opinion  of  the  court. 

Tbe^case  was  argued  by  Mr  Jones,  for  the  plaintiffs  in  error ;  and 
by  MrSwann  and  Mr  Berry,  for  the  defendant. 

Mr  Justice  Stort  delivered  the  opinion  .of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District  of  Colum- 
bia, for  the  county  of  Alexandria. 

The  original  action  was  assumpsit,  brought  by  the  defendant  in 
error  against  the  insurance  company,  upon  a  policy  of  insurance, 
against  fire  underwritten  by  the  company,  on  the  9th  of  April  1823, 
whereby  the  company  insured  for  the  defendant  in  error,  and  his 
partner,  Poindexter  (since  deceased),  7000  dollars  on  their  stone  mill, 
called  the  Elba  mill,  four  stories  high,  situated  on  an  island  about  a 
mile  from  Frederickburg,  in  Virginia.  The  declaration  averred  a 
total  loss  b>  fire,  on  the  14th  of  February  1824 

There  was  a  former  suit  brought  on  the  same  policy,  against,  the 
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company,  in  which  the  plajntiflf  obtained  a  verdict  and  judgment. 
That  judgment  was  brought  before  this  court  on  a  writ  of  error,  in 
January  term  1829 :  and  the  judgment  was  reversed.  The  cause 
will  be  found  fully  reported,  with  ihe  grounds  of  the  reversal,  in  the 
second  volume  of  Mr  Pelers*s  Reports.  {2  Pcters's  Rep.  26,  el  seq.) 
One  of  the  grounds  of  that  reversal  was  the  omission,  before  the  suit 
was  commenced,  (o  procure  a  certificate  from  a  magistrate,  in  com* 
pliance  with  the  ninth  fundamental  article  of  the  rules  of  the  com- 
pany :  upon  which  the  policy  was  made ;  and  to  which  those  rales 
were  annexed,  a^  a  part  of  the  conditions  of  the  contract  On  the 
14th  of  February  1829  (after  the  reversal,  and  the  reason  thereof 
were  made  known),  being  five  years  after  the  loss;  anew  certificate 
was  obtained  from  Mr  Hooe,  a  magistrate  of  the  county  in  which 
the  mill  was  situated.  The  original  suit  was  afterwards  disconti- 
nued in  the  circuit  court,  on  the  5ih  of  November  1830.  The  pre- 
sent suit  was  afterwards  commenced  in  September  1831. 

In  the  court  below,  various  pleas  were  interposed  by  the  company, 
upon  some  of  which  there  were  issues  to  the  country ;  and  othei% 
which  were  special,  eventuated  in  demurrers.  Upon  the  former,  a 
verdict  was  at  the  trial  found  for  the  plaintiff;  and  upon  the  latter, 
(as  well  as  upon  the  verdict)  judgment  was  ultimately  pronounced 
in  favour  of  the  plaintiff.  Bills  of  exceptions  were  also  taken  at  the 
trial  upon  various  points  of  law  raised  in  argument;  and  the  correct- 
ness of  the  ruling  of  these  points,  raised  both  upon  the  special  plead- 
ings and  upon  the  trial  of  the  issues  of  fact,  are  upon  the  present  writ 
of  error  brought  before  us  for  revision.  All  the  leading  facts  of  the 
case,  except  the  new  certificate  of  Hooe  beforeraentioned,  and  the 
testimony  of  Joseph  Howard  (which  will  hereafter  be  a  subject  of 
comment,  upon  the  inquiry  as  to  his  competency),  are  precisely  the 
same  as  were  before  us  upon  the  writ  of  error  in  1829.  And  as  the  tes- 
timony of  Howard,  if  admissible,  does  not  in  our  opinion  at  all  vary 
the  operation  and  pressure  of  the  point  of  law  in  the  case;  we  deem 
it  unnecessary  to  do  more  than  .to  refer  to  the  case,  as  reported  in 
Peters's  Reports,  for  all  the  material  facts.  It  may  be  proper,  how- 
ever, to  state,  that  it  was  then  decided  that  there  was  no  waiver  by 
the  company  of  their  right  to  the  preliminary  proofs,  required  by  the 
ninth  article  of  their  rules ;  and  that  the  assured  had  an  insoraUe 
interest. 

In  examining  the  case  presented  by  the  present  writ  of  error,  we 
shall  endeavour  to  strio  ^t  of  the  artificial  and  complicated  form  to 
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^i^hich  it  comes  before  the  court:  and  instead  of  wandering  through 
the  maze  of  special  pleadings  and  exceptions  with  which  the  merits 
of  the  case  are  incumbered,  and  under  which  indeed  they  seem 
almost  buried;  we  shall  consider  the  material  questions  presented  by 
the  record :  and  afterwards  briefly  apply  the  decisions  on  them  to  the 
solution  of  the  points  raised  by  the  pleadings  and  exceptions. 

The  first  question  naturally  presented  is,  whether  Joseph  Howard 
iRras  a  competent  witness  in  the  suit.     The  original  defendants  (the 
insurance  company)  objected  to  his  competency ;  and  the  objectioa 
-was  overruled,  and  his  testimony  was  admitted  by  the  court.    The 
facts  relied  on  to  establish  his  incompetency  were  these.     Howard 
and  Lawrence  (the  plaintiffs)  bad,  in  September  1813,  purchased 
the  premises  of  W.  and  G.  Winchester;  and  in  the  conveyance  it 
was  declared,  that  it  was  subject  to  the  payment  of  the  annual  rent 
of  80  {)Ounds,  and  also  to  the  payment  of  6695  dollars,  the  balance 
of  the  purchase  money  due  to  the  grantors,  agreeably  to  certain  notes 
given  therefor  by  Howard  and  Lawrence ;  and  that  the  same  sum  of 
6695  dollars,  and  the  accruing  interest,  should  be  a  lien  on  the  pre- 
mises, in  the  same  manner  as  if  a  mortgage  had  been  executed  there- 
for.    Howard  and  Lawrence,  in  May  1814,  executed  a  deed  of  trust 
to  W.  J.  Roberts,  on  the  premises,  to  secure  certain  indorsers  upon 
their  notes  at  the  Bank  of  Virginia,  and  the  Farmers  Bank  at  Fre- 
derickburg.     In  July  1818,  Howard  made  an  agreement  with  Law- 
rence to  convey  the  premises  to  him,  at  the  price  of  30,000  dollars ; 
to  which  amount  Lawrence  was  to  procure  a  release  of  debts  due 
from  Howard  and  Lawrence,  and  then  tioward  was  to  make  a  con- 
veyaQce  of  his  moiety  of  the  premises  to  Lawrence,  subject  to  the 
liens  given  to  the  banks  (hereinafter  mentioned),  and  to  Winchester; 
and  also  the  ground  rent,  &c.     Lawrence,  in  November  1822,  en- 
tered into  a  contract  with  Poindcxler,  by  which  the  latter  became 
interested  in  a  moiety  of  the  premises,  and  became  liable  to  the  pay- 
ment of  a  moiety  of  the  debts  due  by  Howard  and  Lawrence  to  the 
Bank  of  Virginia,  and  the  Farmers  Bank,  at  the  Frederickburg 
branches,  for  which  Howard  and  Lawrence  had  executed  the  deed 
of  trust  to  Roberts ;  and  also  for  the  debt  due  to  Winchester,  for  which 
there  was  a  mortgage  or  lien  on  the  premises. 

Lawrence  and  Poindexter,  in  February  1824,  assigned  the  present 
policy  on  the  premises  to  Roberts,  by  an  instrument  which  states  no 
purpose,  but  merely  says :  *^  that  for  value  received,  they  do  assign 
the  policy  to  Roberts ;"  to  whom  the  said  property  has  been  convey- 
ed, in  trust,  for  certain  purposes.     It  may  l>c  inferred  that  the  object 
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was  to  subject  the  rights  and  interest  secured  by  the  policy  to  the 
trust 

It  is  admitted,  that  all  these  bank  debts  of  Howard  and  Lawrence 
have  been  discharged,  and  all  the  liability  to  all  their  indorsers,  ex- 
cept John  Mundell  deceased  ;  who,  as  executor,  has,  by  a  releaae 
under  seal,  released  Howard  from  all  liability,  by  reason  of  the  in- 
dorsements of  his  testator.  It  is  suggested  that  this  release  is  inopeim- 
tive  in  point  of  law.;  because  it  is  not  competent  for  an  executor  to 
release  such  a  liability  to  his  testator.  We  are  of  a  different  opinioD, 
if  the  transaction  was  bona  fide  and  for  a  sufficient  consideration;  and 
there  is  no  evidence  to  disprove  either.  So  that  the  deed  of  traoi  has 
become  completely  functus  officio:  and  Howard,  as  to  the  bank 
debts,  has  no  interest  whatsoever,  to  be  affected  by  the  aasigoment  of 
the  ^licy. 

The  debt  to  the  Winchesters  of  6695  dollars^  yet  reoaaim  doe  and 
Qopaid ;  and  as  to  this,  it  is  insisted  that  there  is  a  remaining  interasi 
in  Howard,  who  is  personally  liable  to  the  payment  of  it ;  and  the 
proceeds  of  the  policy,  if  recovered,  will  go,  pro  tanto,  in  discharge  of 
that  debt.  Assuming  that  Howard  is  personally  liable  for  that  debt; 
still,  unless  the  creditors  have  not  merely  a  lien  on  the  premise^ 
but  a  lien  on  the  policy  for  it^  Howard  has  no  interest  which  renders 
him  incompetent  in  this  suit.  Now,  we  know  of  no  principle  of  law 
or  of  equity  by  which  a  mortgagee  has  a  right  to  claim  the  benefit 
of  a  policy  underwritten  for  the  mortgagor  on  the  mortgaged  pro- 
perty, in  case  of  a  loss  by  fire.  It  is  not  attached,  or  an  incident  to 
his  mortgage.  It  is  strictly  a  personal  contract  for  th^  benefit  of 
the  mortgagor;  to  which  the  mortgagee  has  no  more  title  than  any 
other  creditor.  Lord  Chancellor  King,  in  Lynch  v.  Dalzell,  S  Bra. 
Pari.  Cases  497 ;  S.  C,  2  Marshall  on  Insurance,  b.  4^  cb.  4y  p.  803; 
took  notice  of  this  distinction,  saying :  **  these  policies  are  not  in- 
surances of  the  specific  things  (goods)  mentioned  to  be  insured ;  nor 
do  such  insurances  attach  to  the  really,  or  iu'  any  manner  go  with 
the  same,  as  incident,  by  any  conveyance  or  assignment :  but  they 
are  only  special  agreements  with  the  persons  insured  against  such 
loss  or  damage  as  they  may  sustain.''  So  that  in  this  view  we  are 
of  opinion,  that  Howard  was  a  competent  witness  and  property  ad- 
mitted by  the  court  below.  We  have  already  said,  that  we  do  not 
{lerceive  that  the  testimony  given  by  Howard,  changes  in  any  ma- 
terial respect  the  legal  posture  of  the  case.  The  first  exception  of 
the  insurance  company  was,  therefore,  property  overruled. 
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The  Dext  question  which  arises  is,  as  to  the  proper  constniciioD  of 
the  ninth  article  of  the  ifundamental  rules  of  the  insurance  compaDj. 
That  article  is  in  the  following  terms ; 

9.  **  AH  persons  assured  by  this  company,  sustaining  a^y  loss  or 
damage  by  fire,  are  forthwith  to  give  notice  to  the  company  ;  and^ 
as  soon  as  possible  thereafter,  deliver  in  as  particular  an  account  of 
their  loss  or  damage,  signed  with  their  own  hands,  as  the  nature  of 
the  case  will  admit  of,  and  make  proof  of  the  same  by  their  oath  or 
affirmation,  and  by  their  books  of  accounts,  or  proper  vouchers,  as 
shall  be  reasonably  required  :  and  shall  procure  a  certificate  under 
the  hand  of  a  magistrate  or  a  sworn  notary  of  the  town  or  county  in 
which  the  fire  happened,  not  concerned  in  such  loss,  directly  or  in- 
directly, importing  that  they  are  acquainted  with  the  character  and 
circumstances  of  the  person  or  persons  insured  ;  and  do  know,  or 
verily  believe,  that  he,  she,  or  they,  really  and  by  misfortune,  with- 
out any  kind  of  fraud  or  evil  practice,  have  sustained  by  such  fire 
loss  or  damage  to  the  amount  therein  mentioned  :  and,  until  such 
afildavit  and  certificate  are  produced,  the  loss  claimed  shall  not  be 
payable  :  also,  if  there  appears  any  fraud,  the  claimant  shall  fotfeii 
his  claim  to  restitution  or  payment  by  virtue  of  his  policy.^ 

It  is  contended  on  the  part  of  the  company  :  first,  that  the  certi- 
ficate from  a  magistrate,  here  provided  for,  is  to  be  procured  **  as 
soon  as  possible  ;"  and  that  these  words  in  the  preceding  clause  are 
to  be  drawn  down  and  construed  to  belong  to  the  latter  clause,  so  as 
to  read  :  *'and  shall,  as  soon  as  possible,  procure  a  certificate,  ftc.** 
And,  secondly,  if  this  construction  be  not  adopted,  still  that  the  cer- 
tificate must  be  procured  within  a  reasonable  time ;  and  that  the 
procurement  of  it  after  five  years  from  the  time  of  the  loss,  is  not  a 
reasonable  time. 

We  are  of  opinion,  that  the  words  *^  as  soon  as  possible,'*  cannot 
be  drawn  down  to  fix  the  construction  of  the  clause  respecting  the 
certificate.  We  think  the  true  intent  and  meaning  of  it  is,  that  the 
certificate  must  be  procured  within  a  reasonable  time  after  the  loss. 
It  would  be  a  most  inconvenient  course  to  adopt  a  different  construc- 
tion, not  required  by  the  terms  of  the  clause  or  the  context ;  as  it 
would  make  the  material  inquiry,  not  the  production  of  the  certifi- 
cate, but  the  possible  diligence  in  proving  it.  The  assured  is  not 
entitled  to  receive  or  to  sue  for  the  loss  until  the  certificate  is  ob- 
tained ;  for  it  is  a  condition  precedent  to  his  right  of  action.  The 
language  is :  *'  and  until  such  affidavit  and  certificate  are  produced, 
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the  loss  claimed  shall  not  be  payable.**  And  besides,  in  the  bodj  of 
the  policy  it  is  expressly  provided  :  **  such  loss  and  damage  as  the 
assured  shall  be  entitled  to  receive  by  virtue  of  the  policy,  shall  be 
paid  within  sixty  days  after  notice  and  proof  thereof  made  by  the  as- 
sured in  conformity  to  the  conditions  of  the  company  snbjoined  to 
the  policy.*'  Bo  that  it  is  mfanifest  that  the  assured  would  not  be  en- 
titled to  maintain  any  action,  until  he  had  furnished  all  the  prelimi- 
nary proofs :  so  that  the  delay  is  not  injurious  to  the  company,  but 
solely  to  the  assured,  by  depriving  him  of  his  right  to  judgment  until 
it  is  procured. 

The  next  'nquiry  is,  whether  the  new  certificate  was  procured 
within  a  reasonable  time.  In  the  ordinary  course  of  things  upon  a 
trial  before  the  jury,  this  would  be  a  mixed  question  of  fact  and  law : 
cf  law,  where  all  the  facts  and  circumstances  were  admitted  or 
established ;  of  fact,  where  these  circumstances  were  open  for  the 
ascertainment  of  the  jury.  In  the  present  case,  the  question  k 
directly  made  upon  a  full  display  of  all  the  facts  and  circumstances 
in  the  special  pleadings.  We  are  of  opinion,  that  under'all  these  facts 
and  circumstances,  the  non-production  of  the  proper  certificate  at  an 
earlier  period  is  fully  accounted  for ;  and  that  the  proper  certificate 
was  procured  within  a  reasonable  time.  The  first  certificate  was 
procured  shortly  after  the  loss,  and  presented  to  the  company ;  which 
then  made  no  objection  to  it.  The  objection  to  it  was  first  taken  at 
the  trial  in  the  circuit  court  in  the  former  suit.  The  court  were  then 
of  opinion,  that  the  previous  conduct  of  the  company  amounted  to 
evidence,  proper  to  be  left  to  the  jury,  of  a  waiver  of  any  objectioo  to 
the  certificate.  This  court  reversed  the  judgment  on  that  poioi; 
and  almost  contemporaneously  with  the  annunciation  of  that  deci- 
sion, the  new  certificate  was  obtnined.  The  non-production  then  of 
the  proper  certificate  was  occasioned,  not  by  any  laches  properly  im- 
putable to  the  party,  but  by  the  omission  of  the  company  to  give 
notice  of  the  defect ;  and  of  the  mistaken  confidence  placed  by  the 
party  in  the  company  itself. 

If  the  company  had  contemplated  the  objection,  it  would  have 
been  but  ordinary  fair  dealing,  to  have  apprised  the  plaintiflfof  it;  fe 
it  is  now  obvious  that  the  defect  might  have  been  immediately  sup- 
plied. As  it  was,  the  company,  unintentionally,  it  may  be,  by  their 
silence,  misled  him.  The  delay  to  procure  the  correct  certificate,  wss 
not  unreasonable.  This  view  of  the  matter  disposes  of  the  fturth 
plea. 
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That  plea  is  substantially  defective,  in  averring  that  Ihe  ninth  article 
of  ihe  fundamental  rules  required  the  certificate  to  be  procured  ''as 
soon  as  possible,"  after  the  loss,  and  is  a  legal  misconstruction  of  that 
article;  and  is,  in  other  respects,  objectionable,  as  attempting  to  put 
double  matters  in  issue.  The  replication  set  forth  all  the  circumstan- 
ces,  which  establish  due  diligence  in  procuring  the  certificate  within 
a  reasonable  time ;  and  if  it  be  bad,  for  the  want  of  a  proper  traverse, 
and  for  any  other  cause- set  forth  in  the  special  demurrer,  it  leads  us 
back  to  the  first  error :  viz.  a  bad  plea  to  a  good  declaration.  This 
view  of  the  matter  also  disposes  of  the  first,  second  and  third  instruc- 
tions, asked  of  the  court  in  the  second  bill  of  exceptions ;  founded 
upon  the  supposed  bar  of  *.he  statute  of  limitations,  and  the  certificate 
not  having  been  procured  in  a  reasonable  time. 

The  next  question  which  arises  is,  whether  there  has  been  in  the 
proposal  for  the  insurance,  a  misrepresentation  of  the  interests  of  the 
assured  in  the  property  insured  ;  and  if  there  has  been,  whether  if 
that  misrepresentation  is  material  to  the  risk,  and  would  have  en- 
hanced the  premium  ;  it  avoided  the  policy.  The  proposal  for  insu- 
surance  describes  the  property  and  interest  thus.  *^What  pre- 
mium will  you  ask  to  insure  the  following  property,  belonging  to 
Lawrence  and  Poindexter,  for  one  year,  against  loss  or  damage  by 
fire,  pn  their  stone  mill,  four  stories  high,  covered  with  wood,  situate, 
&c.''  It  was  decided  by  the  court,  in  the  former  case,  in  2  Peters's 
Rep.  47,  &c.,  that  the  real  interest  existing  in  Lawrence  and  Poin- 
dexter, at  the  time  of  the  proposal,  was  not  such  as  is  described 
therein.  It  was  further  decided  by  the  court,  in  the  same  case,  that 
a  misrepresentation  of  the  interest  of  the  assured,  which  is  material 
to  the  risk,  would  avoid  the  policy.  The  language  of  the  court  on 
that  occasion  was:  "the  contract  for  insurance  is  one  in  which  the 
underwriters  generally  act,  on  the  representation  of  the  assured;  and 
that  representation  ought,  consequently,  to  be  fair,  and  to  omit  no- 
thing which  it  is  material  for  the  underwriters  to  know.  It  may  not 
be  necessary  that  the  person  requiring  insurance  should  state  every 
incumbrance  on  his  property,  which  it  might  be  required  of  him  to 
state  if  it  was  offered  for  sale.  But  fair  dealing  requires  that  he 
should  state  every  thing  which  might  influence,  and  probably  would 
influence  the  mind  of  the  underwriter  in  forming  or  declining  the  con- 
tract, &c.  Grencrally  speaking,  insurances  against  fire  are  made  in 
the  confidence  that  the  assured  will  use  all  the  precautions  to  avoid 
the  calamity,  insured  against,  which  would  be  suggested  by  his  inte- 
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rest.  The  exteat  of  this  interest  must  always  influence  the  under- 
writer in  taking  or  rejecting  the  risk,  or  in  estimating  the  premium. 
Bo  far  as  it  may  influence  him  in  these  respects,  it  ought  to  be  com- 
•muoicated  to  him.  Underwriters  do  not  rely  so  much  upon  the 
principles  as  on  the  interest  of  the  assured ;  and  it  would  seem,  there- 
fore»  to  be  always  material,  that  they  should  know  how  far  this  iate- 
xesi  is  engaged  in  guarding  the  property  from  loss." 

We  think  this  reasoning  entirely  satisfactory,  and  founded  in  the 
trae  exposition  of  the  contract  of  insurance.  Whenever  the  nature 
of  this  interest  would  have,  or  might  have  a  real  iufluence  upon  the 
underwriter,  either  not  to  underwrite  at  all,  or  not  to  underwrite 
except  at  a  higher  premium,  it  must  be  deemed  material  to  the  rUk; 
and  if  so^  the  misrepci^sentation  or  concealment  of  it  will  avoid  the 
.policy.  One  of  the  tests,  and  certainly  a  decisive  test,  whether  a 
misrepresentation  or  concealment  is  material  to  tlie  risk,  is  to  ascer^ 
tain  whether,  if  the  true  state  of  the  property  or  title  had  been 
known,  it  would  have  enhanced  the  premium.  If  it  would,  then 
the  misrepresentation  or  concealment  is  fatal  to  the  policy.  Now,, 
at  the  trial  of  the  present  case,  the  counsel  for  the  insurance  com- 
pany, in  their  second  bill  of  exceptions,  piayed  the  court  to  instruct 
the  jury,  that  if  they  '*  liud  from  the  evidence  that  a  full  disclosure 
of  the  actual  title  of  the  insured  in  the  premises,  as  it  existed  .at  the 
time,  was  material  to,  and  would  have  considerably  increased,  the 
estimate  and  value  of  the  risk  and  premium;  and  that  no  other  dis- 
closure of  the  same  was  made  than  as  aforesaid  [i.  e.  in  the  ofifer 
of  insurance],  then  there  was  a  material  concealment,  which  avoids 
the  policy."  The  court,  being  divided  in  opinion,  did  not  give  this 
instruction  to  the  jury ;  and  it  was  consequently  refused.  In  oar 
opinion,  upon  the  principles  already  stated,  it  ought  to  have  been 
given;  and  the  refusal  was  an  error  for  which  the  judgment  most 
be  reversed.  But  the  court  rightly  rejected  the  instructions  upon 
the  same  subject  asked  in  thQ  flrsi  bill  of  exceptions;  which  proceed- 
ed upon  the  ground  that  if  there  was  any  misrepresentutioa  of  ilie 
interest  of  the  assured,  that  alone,  whether  material  or  not  to  ihe 
risk,  would  avoid  the  policy.  The  instruction  asked  upon  the  same 
subject,  in  the  second  bill  of  exceptions,  is  siill  more  objectionable^ 
as  it  called  upon  the  court  to  declare  to  the  jury,  as  matter  of  law; 
that  the  nou-disclusure  of  the  true  nature  and  extent  of  the  tide 
and  interest  of  the  assured  in  the  premisei^,  \Vas  a  concealment  of 
circumstances  materially  affecting  the  risk,  which  avoided  tlie  policy: 
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thus  taking  from  tbe  jury  the  proper  examioatioD  of  the  fact,  whether 
it  was  material  to  the  risk  or  not. 

The  next  question  is,  whether  a  loss  by  fire,  occasioned  by  the 
fault  and  negligence  of  the  assured,  (heir  servants  and  agents,  but 
without  fraud  or  design  on  their  part ;  is  a  loss  for  which  the  under- 
writers are  liable.  In  regard  to  marine  insurances,  this  was  formerly 
a  question  much  vexed  in  the  English  and  American  courts.  But 
in  England  the  point  was  completely  settled  in  Busk  v.  The  Royal 
Exchange  Insurance  Company,  2  Barn.  &  Aid.  Rep.  82,  upon  the 
general  ground  that  causa  proxima,  non  remota,  spectatur ;  and,  there- 
fore,'that  a  loss  whose  proximate  cause  is  one  of  the  enumerated 
risks  in  the  policy,  is  chargeable  to  the  underwriters;  although  the 
remote  cause  may  be  traced  to  the  negligence  of  the  master  and 
mariners.  Although  in  the  policy,  in  that  case,  the  risk  of  the  barra- 
try was  also  assumed  by  the  underwriters;  yet  it  is  manifest,  that  the 
opinion  of  the  court  proceeded  upon  the  broad  and  general  ground. 
The  same  doctrine  was  afterwards  affirmed  in  Walker  v.  Maitland, 
5  B.  &  Aid.  171,  and  Bishop  v.  Pentland,  7  Barn.  &  Cres.  219 ;  and 
is  now  deemed  incontrovertibly  established.  The  same  doctrine  was 
fully  discussed  and  adopted  by  this  court  in  the  case  of  The  Patapeco 
Insurance  Company  v.  Coulter,  3  Peters's  Rep.  222. 

In  relation  to  insurances  against  fire  on  land,  the  doctrine  seems 
to  have  prevailed,  for  a  great  length  of  time,  that  they  cover  losses 
occasioned  by  the  mere  faults  and  negligence  of  the  assured  and  bis 
servants,  unafTecied  by  any  fraud  dr  design.  In  the  arguments  of 
counsel  on  marine  policies,  it  has  consianlly  been  taken  for  grant- 
ed, both  in  England  and  America  :(a)  and  although  there  is  no  case 
directly  on  the  point  decided  by  the  highest  authority ;  yet  Lord  Chief 
Justice  Gibbs,  at  nisi  prius,  held,  that  if  a  servant  by  negligence  sets 
a  house  on  fire,  the  loss  is  recoverable  on  a  policy  againsi  fire.  In- 
deed, if  such  losses  where  not  within  such  policies,  the  indemnit} 
against  such  risks  would  be  practically  of  little  importance;  since 
mticli  the  larger  number  of  fires  of  this  sort  niay  be  traced  back  to 
some  negligence,  slight  or  otherwise,  of  the  nieinbeis  of  families.  The 
language  of  fire  policies,  too,  abundantly  justifies  this  conclusion  upon 
the  common  principles  of  interpietaiion.  The  underwriters  agree  to 
pay  *<all  loss  or  damage,''  wiiich  the  assured  may  sustain  by  fire 

(a)    See  Busk  v.  Royal  Exchange  Insurance  Company,  2  B&m.  and  Aid.  Rep. 
82;  and  Grim  y.  The  Phoenix  Insarance  Company,  13  Johns.  Rep.  451. 
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upon  Ihe  property  insured  ;  bul  they  except  from  this  general  liabi- 
lity any  loss  or  damage  sustained  by  fire  "  that  may  happen  or  take 
place  in  consequence  of  ariy  invasion,  civil  commotion,  riot,  cr  any 
military  usurpation  :^'  and  the  fundamental  rules  also  exclude  Idsms 
by  earthquakes  and  hurricanes.  The  exception/ then,  may  lairiybe 
construed  to  leave  all  other  losses,  except  fraudulent  losses,  within 
the  reach  of  (he  policy  ;  upon  the  known  maxim  of  law,  that  an  ex* 
ception  expressly  carved  out  of  a  general  clause,  leaves  all  other  cases 
wilhin  the  scope  of  the  clause.  Fraudulent  losses  are  necessaiily 
excepted  upon  principles  of  general  policy  and  morals ;  for  no  man 
can  be  permitted,  in  a  court  of  justice,  to  allege  his  own  turpitude  ai 
a  ground  of  recovery  in  a  suit.  And,  indeed,  the  ninth  article  of  tiie 
fundamental  rules  is  manifestly  intended  to  secure  the  company 
against  losses  ***by  fraud  or  evil  practice.?  We  are  then  of  opinioD, 
that  a  loss  by  fire,. occasioned  by  the  mere  fault  ard  negligence  of 
the  assured.  Or  his  servants  or  agents,  and  Without  fraud  or  design, 
is  a  loss  within  the  policy,  upon  ihe  general  ground  that  the  fife  ii 
the  proximate  cause  of  the  loss;  and  also  upon  the  ground  that  the 
express  exceptions  in  policies  against  fire,  leave  this  within  the  scope 
of  the  general  terms  of  such  policies.  The  sixth  plea  is»  tberefofCb 
bad  in  substance. 

The  next  question  which  arises,  is  upon  the  supposed  misdescrip 
tion  of  the  premit?es  in  the  proposal  for  insurance,  and  the  eflectof 
that  misdescription.  It  was  decided  by  this  court,  in  the  former  case; 
in  2  Peters's  Rep.  26,  53,  56,  that  the  misdescription  of  the  premisci 
(not  fraudulently  made),  to  be  such  as  would  vitiate  the  policy,  most, 
upon  the  true  construction  of  the  fundamental  rules  of  the  company, 
not  only  be  material  to  and  increasing  the  risk,  but  such  as  would 
occasion  the  insurance  to  be  made  at  a  lower  premium  than  would 
otherwise  be  demanded.  If,  therefore,  the  misdescription  were  ma- 
terial to  the  risk,  and  would  increase  it,  but  yet  would  not  reduce 
the  premium ;  it  would  not  avoid  the  policy.  And  that  the  points  ai 
to  the  misdescription,  as  well  as  the  effect  thereof  upon  the  preauum, 
-were  matters  of  fact  for  the  consideration  of  the  jury.  We  are  en- 
tirely satisfied  that  this  is  the  true  construction  of  the  terms  and 
intent  of  the  fundamental  rules.  Upon  this  ground,  we  are  of  opinion^ 
that  the  fifth  plea  is  bad  in  substance ;  for  it  puts  the  case  wholly 
upon  the  materiality  of  the  misdescription  to  the  risk,  without  any 
reference  to  the  premium.  The  last  instruction  asked  by  the  counsel 
of  the  company,  in  the  bill  of  exceptions ;  propounds  the  point  in  a 
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somewhat  different  form.  It  id,  ^*  that  if  the  jury  find,  from  ihe  evi- 
dence,  that  the  conHlruction  of  the  building,  &c.  waa  grossly  mis* 
represented  in  the  offer  and  policy,  and  instead  of  being  a  building 
with  walls  of  stone,  and  with  a  covering  or  roof  only  of  wood,  the 
walls  themselves  were  partly  of  wood ;  and  that  such  actual  construc- 
tion of  the  building  greatly  increased  the  risk  beyond  what  the 
insurers  would  have  incurred,  if  the  building  had  truly  answered  the 
description  in  the  said  offer  and  policy :  then  the  jury  otight  to  pre- 
sunfie  that  the  building  was  charged  in  the  said  policy  at  a  lower 
premium  than  would  otherwise  have  been  demanded  by  the  defend- 
ants; a'>  as  to  bring  the  case  within  the  operation  of  the  last  clause  of 
the  first  of  t  he  said  fundamental  rules."  If  this  instruction  had  merely 
asked  that  the  jury  might  presume,  or  were  at  liberty  to  presume, 
&C.  upon  the  facts  and  circumstances  so  stated,  there  would  not 
have  been  any  just  objection  to  it.  But  it  goes  much  farther,  and 
insists  that  the  jury  *' ought  to  presume,''  &c.;  which,  in  truth,  is 
removing  the  whole  matter  of  fact  from  the  jury,  and  compelling 
them  to  decide  the  point  as  a  conclusive  presutnption  of  law.  This, 
we  are  of  opinion,  would  have  been  wholly  uhjustifiable  on  the  part 
of  the  court.  The  instruction  called  upon  the  court  to  decide,  not 
upon  a  conclusive  presumption  of  law,  but  upon  a  mere  presumption 
of  fact;  a  matter  which  exclusively  belonged  to  the  jury  to  consider 
and  resolve.  It  is  directly  in  the  face  of  the  decision  in  2  Peters's 
Rep.  55, 56,  upon  this  very  point.  It  is  obvious,  from  the  very  terms 
of  the  rules,  that  cases  may  ex!jt,  in  the  same  class  of  hazards,  of 
very  different  degrees  of  risk,  from  the  natuie  and  qualities  of  the 
thing  insured ;  and  yet  may  not  increase  or  diminish  the  premium. 
Whether  the  misdescription  would  have  any  effect  upon  the  premium 
must,  therefore,  from  the  veiy  nature  of  the  inquir}^  be  .a  matter  of 
fiict  upon  all  the  circumstances  of  each  particular  case.  The  instruc- 
tion prayed  was,  therefore,  properly  rejected. 

The  judgment  of  the  circuit  court  must  be  reversed  for  the  error 
already  stated;  and  the  cause  remanded,  with  directions  to  the  court 
to  award  a  venire  facias  de  novo. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Alexandria,  and  was  argued  by 
counsel ;  on  consideration  whereof  it  is  the  opinion  of  this  court,  that 
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there  was  error  in  the  circuit  court  in  refusing  to  give  to  the  jury  die 
following  instruction/in  the  second  bill  of  exceptions  naentioned,  oo 
the  prayer  of  the  counsel  for  the  said  insurance  company,  viz.  ^^U 
the  jury  find,  from  the  evidence,  that  a  full  disclosure  of  the  actual 
title  of  the  insured  in  the  premises,  as  it  existed  at  the  time,  vai 
material  to  and  would  have  considerably  increased  the  estimate  and 
value  of  the  risk  and  premium,  and  that  no  other  disclosure  of  the 
same, was  made  than  as  aforesaid;  then  there  was  a  material  conceal- 
ment  which'avoids  the  policy."  It  is  therefore  considered  and  ad- 
judged by  this  couOv  that  for  the  error  aforesaid  the  judgment  afore- 
said be,  and  hereby  is  reversed  ;  and  that  the  same  be  remanded  ta 
the  circuit  court,  with  directions  to  award  a  venire  facias  de  nova 
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Thomas  Stanley,  appellant  v.  John  Gadsbt,  Alexander  M'In. 

TYRE  AND  GeoRQE    CoNER,  ExECUTORS    OF    JaMES  WaLKER  DE- 
CEASED, AND  James  Rhodes. 

A  filed  a  bill  in  the  circuit  court,  for  an  injunction  to  prevent  the  iale  of  property  by 
a  trustee^  to  whom  it  had  been  conveyed  to  aecnze  the  payment  of  a  sum  of  money 
borrowed  by  him  at  usurious  interest.  The  money  borrowed  had  not  been  repaid : 
and  the  bill  sought  no  discovery  of  the  usury  from  the  defendant,  but  averred  that 
the  complainant  would  be  able  to  prove  it  by  competent  testimony.    The  circidt 

'  court  dismissed  the  bill.    Held,  that  the  decree  of  the  circuit  court  was  correct. 

This  is  substantially  an  application  for  relief  from  usury ;  and  the  consequence  of 
granting  the  injunction  would  be  relief  upon  terms  at  variance  with  the  rule  of 
equity,  so  fully  recognized  at  this  term  of  the  court,  in  the  case  of  Brown  v.  Swann 
et  al. :  that  he  who  seeks  the  aid  of  equity  to  be  delivered  from  usury,  must  do 
equity  by  paying  the  principal  and  legal  interest  upon  the  money  borrowed.  The 
complainant  does  not  offisr  to  do  so  in  this  bill.  This  is  essential  to  every  such 
application  in  a  court  of  equity :  first,  to  give  the  court  jurifidiction  ;  and  to  enable 
the  chancellor,  if  he  thinks  proper  to  do  so,  to  require  the  payment  of  principal 
and  interest  before  the  hearing  of  the  cause.  The  relief  sought  iii  such  cases  is  an 
exemption  from  the  illegal  usury.  The  whole  inquiry  on  the  hearing,  is  to  esta- 
blish that  fact ;  and  to  give  relief  to  that  extent.  Whenever  a  complainant  does 
not  comply  with  the  rule,  by  averring  in  his  bill  his  readiness  or  willingnes  to 
pay  principal  and  interest,  he  can  have  no  standing  in  a  court  of  Equity. 

ON  appeal  from  the  circuit  court  of  the  United  States  for  the  District 
of  Columbia,  in  the  county  of  Washington. 

This  was  a  bill  iBled  in  the  circuit  court,  by  the  appellant,  against 
the  executors  of  James  Walker,  praying  for  an  injunction  on  a 
trustee,  to  prevent  his  proceeding  to  sell  certain  real  estate,  conveyed 
to  him  to  secure  the  payment  of  a  sum  of  money  loaned  to  the  com- 
plainant ;  and  for  relief  against  an  alleged  usurious  contract. 

The  circuit  court  dismissed  the  bill. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

The  case  was  submitted  to  the  court  without  argument,  by  Mr 
Swann,  for  the  appellants;  and  by  Coxe,  for  the  appellees. 

Mr  Justice  Wathe  delivered  the  opinion  of  the  Court. 
This  is  an  appeal  from  the  circuit  court  of  the  United  States  for 
the  District  of  Columbia,  and  for  the  county  of  Washington. 

VOL.  X. — 3  Q 
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The  complainant  alleges,  that  he  borrowed  a  imm  of  money  from 
James  Walker,  at  usurious  interest ;  and  that  to  secure  the  paymenl 
of  it  he  executed  a  deed  of  trust  upon  his  house  and  lot,  in  WMhing- 
ton,  to  the  defendant,  James  Rhodes ;  in  which  he  covenanted,  if  de- 
fault should  be  made  in  the  repayment  of  the  loan  at  the  stipulated 
time,  that  the  trustee,  Rhodes,  shall,  upon  the  request  of  said  James 
Walker,  or  his  executors,  administrators  or  assigns,  sell  the  premises 
to  the  highest  bidder,  and  convey  the  same  to  a  purchaser  in  fee  sim- 
ple :  notice  of  the  «ale  being  given,  of  the  time  of  sale,  in  the  way 
mentioned  in  the  deed  of  trust.  He  further  complains,  that  theeie- 
cutors  of  Walker  have  directed  Rhodes  to  proceed  to  a  sale  of  the 
house  and  lot ;  that  he  had  advertised  them  for  sale :  and  he  admits 
that  he  had  not  repaid  the  money  borrowed.  The  complainant 
seeks  no  discovery  of  the  usury  from  the  defendant ;  but  avers  that 
be  will  be  able  to  prove  it  by  competent  testimony,  and  waives  all 
penalties,  to  which  be  may  be  entitled,  to  arise  out  of  this  transac- 
tion. He  prays  for  an  injunction  to  prevent  the  sale  of  the  property 
by  the  trustee,  until  the  question  of  usury  shall  be  decided  at  law: 
but  does  not  ask  the  court  to  aid  in  any  way  as  auxiliary  to  any  case 
pending  at  law. 

This  then  is  substantially  an  application  for  relief  from  osary;  and 
the  consequence  of  granting  the  injunction  would  be  relief  upon  tenns 
at  variance  with  the  rule  of  equity,  so  fully  recognized  at  this  tern 
of  the  court,  in  the  case  of  Brown  v.  S  wann  et  al. :  that  he  who  seeb 
the  aid  of  equity,  to  be  relieved  from  usury,  must  do  equity  by  pay- 
ing the  principal  and  legal  interest  upon  the  money  borrowed.  The 
complainant  does  not  offer  to  do  so  in  his  bill.  This  is  essential  to 
every  such  application  in  a  court  of  equity :  first,  to  give  the  court 
jurisdiction,  and  to  enable  the  chancellor,  if  he  thinks  proper  to  do 
so,  to  require  the  paymentxof  principal  and  interest  before  the  bear- 
ing of  the  cause.  The  relief  sought  in  such  cases  is  an  exempUoa 
from  the  illegal  usury.  The  whole  inquiry  on  the  hearing  is  to 
establish  that  fact,  and  to  give  relief  to  that  extent.  Whenever  theo 
a  complainant  does  not  comply  with  the  rule,  by  averring  in  bis  bQl 
his  readiness  oT  willingness  to  pay  principal  and  interest ;  be  can 
have  no  standing  in  a  court  of  equity. 

The  decree  of  the  circuit  court  is  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  recoil 
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ffom  the  circuit  court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was 
argued  by  counsel;  on  consideration  whereof,  it  is  decreed  and 
ordered  by  this  court,  that  the  decree  of  the  said  circuit  court  in 
this  cause  be,  and  the  same  is  hereby  affirmed  with  costs. 
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John  Denn,  lessee  of  Charles  C.  Scott,  and  others  v.  Thomu 
Reid,  Jun.,  and  others. 

ConBtraction  of  the  acts  of  the  legislatures  of  North  Carolina  and  Tenneflsee,  rela- 
tive to  registering  and  recording  deeds  for  lands  in  Tennessee,  in  force  in  the 
state  of  Tennessee. 

ON  a  certificate  of  division  of  opinion,  of  the  judges  of  the  circuit 
court  of  the  United  States  of  West  Tennessee. 

This  case  was  submitted  to  the  court,  on  a  printed  argument,  by 
Mr  Leigh. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

The  plaintiffs  in  this  case,  brought  an  action  of  ejectment  against 
the  defendants,  in  the  circuit  court  for  the  district  of  West  Tennes- 
see :  and  on  the  trial,  certain  questions  were  made  to  the  court,  in 
which  the  opinions  of  the  judges  were  opposed.;  and  thS»  questions 
have  been  certified  to  this  court  for  their  decision. 

To  sustain  their  action,  the  plaintiffs  offered  in  evidence,  a  grant 
for  five  thousand  acres  of  land  to  Stokely  Donelson,  fronti  the  state  of 
North  Carolina,  dated  the  7th  day  of  April  1790. 

This  grant  was  duly  authenticated  under  the  seal  of  the  state  of 
North  Carolina,  and  the  certificate  of  the  governor ;  the  certificate 
was  registered  in  Giles  county,  in  the  state,  of  Tennessee,  within' 
which  the  land  is  situated,  on  the  10th  of  t>ecember  1810.  And 
both  the  grant  and  certificate  appear  to  have  been  registered  in  the 
same  county,  on  the  2d  of  June  1817. 

The  plaintiiis  then  offered  to  read  a  deed  for  the  same  land,  from 
Stokely  Donelson  to  John  Hook,  of  the  state  of  Virginia ;  dated  the 
24th  of  March  1791.  On  the  29th  of  March  1799,  this  deed  was 
acknowledged  by  the  grantor,  before  David  Campbell,  one  of  the 
judges  of  the  state  of  Tennessee  ;  and  on  the  16th  of  April  1799,  it 
was  registered  in  the  county  of  Davidson. 

It  was  proved  that  when  this  deed  was  executed  and  registered, 
and  until  the  fall  of  1818,  the  Indian  title  to  the  land  was  not  ex- 
tinguished :  and  that  the  county  of  Giles  was  not  established  until 
1809;  but  the  law  organizing  the  county  did  not  take  effect  antil 
January  1810. 
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Upon  these  facts,  was  this  deed  offered  by  the  plaintiffi,  and  ob- 
jected to  by  the  defendants;  on  the  ground,  thcrt  it  had  not  been 
duly-  acknowledged  and  registered  :  and  upon  this  question,  the 
opinions  of  the  judges  were  opposed  ;  and  this  constitutes  the  first 
point  for  examination  and  decision  by  this  court. 

In  the  statef  of  Tennessee,  until  a  deed  is  duly  proved  and  regis- 
tered, the  fee  does  not  pass  to  the  grantee ;  and  to  this  rule  may, 
in  some  degree,  be  attributed  the  numerous  legislative  acts  of  the 
state,  to  cover  defective  cases  of  proof  and  registration  of  deeds. 

By  the  act  of  1715,  adopted  by  Tennessee  from  North  Carolina, 
it  is  provided,  that  ^^  no  conveyance  or  bill  of  sale  for  lands,  in  what 
manner  or  form  soever  drawn,  shall  be  good  and  available  in  law, 
unless  the  same  shall  be  acknowledged  by  the  vendor,  or  proved  by 
one  or  more  evidences,  upon  oath,  and  registered  by  the  public  re- 
gister of  the  county  where  the  land  lieth ;  and  all  deeds  so  done 
and  executed,  shall  be  valid,  and  pass  estates,''  &c. 

By  the  act  of  the  30th  of  September  1794,  it  was  provided,  "  that 
all  deeds  and  mesne  conveyances  of  lands,  teni^ments  and  heredita- 
ments, not  alreao^  registered,  acknowledged  or  proved,  shall  and 
raay,  within  two  years  after  the  passing  of  this  act,  be  acknowledged 
by  the  grantor  or  proved  by  one  or  more  of  the  subscribing  witnesseet, 
and  registered  in  the  county  where  the  land  lies,''  &c. 

On  the  27th  of  October  1797,  this  act  was  extended  until  the  tcr- 
rnination  of  the  next  general  assembly  of  the  state  ;  and  before  the 
expiration  of  this  extension,  the  deed  under  consideration  was  proved 
and  registered  in  the  county  of  Davidson.  There  is  no  objection  as 
to  the  proof  of  the  deed,  by  the  acknowledgement  of  the  grantor  be- 
fore judge  Campbell ;  but  it  is  admitted  there  was  no  law  which 
authorized  its  registration  in  the  county  of  Davidson ;  and  unless 
such  registration  has  been  sanctioned  by  a  subsequent  law,  the  deed 
is  not  valid. 

It  is  contended  that  this  registration  is  made  good  by  the  third 
section  of  the  act  of  the  23d  of  November  1809 ;  which  provides, 
**  that  all  deeds  for  the  absolute  conveyance  of  any  real  estate  within 
this  state,  to  which  the  Indian  title  was  not  extinguished,  at  the 
time  of  the  execution  of  such  deed,  and  at  the  time  of  the  registra- 
tion of  the  same,  as  hereinafter  mentioned,  which  deed  shall  have 
been  proved  by  one  or  more  of  the  subscribing  witnesses  thereto,  in 
any  court  of  record,  or  before  any  judge  of  the  superior  courts  in  the 
state,  or  shall  have  been  so  proved  before  any  court  of  record  or  any 
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judge  of  a  court  or  mayor  of  a  city  out  of  this  state,  and  shall  have 
beea  registered  in  any  county  in  this  state ;  within  the  time  required 
for  the  probate  and  registration  of  deeds ;  such  probate  and  registrar 
tion  shall  be  sufficient  to  entitle  such  deed  or  deeds  to  be  read  ia  evi- 
dence, in  any  court  within  this  state ;  and  shall  also  be  sufficient  to 
entitle  such  deed  or  deeds  to  registration  in  the  county  or  counties 
where  said  land  may  lie,  when  the  Indian  title  is  extinguished 
thereto,'* 

That  the  deed  to  Hook  is  embraced  by  the  provisions  in  this 
statute,  in  two  particulars,  is  clear.  It  calls  for  land  to  which  the 
Indian  title  was  not  extinguished,  when  the  deed  was  proved  and 
registered,  or  indeed  until  nine  or  ten  years  after  this  act  was 
passed.  And  it  appears  that  it  was  registered  in  the  county  of 
Davidson,  **  within  the  time  required  for  the  probate  and  registration 
of  deeds,"  In  these  respects,  the  deed  comes  within  the  statute. 
But  it  is  objected,  that  the  statute  makes  provision  for  such  deeds 
only,  as  *'  have  been  proved  by  one  or  more  of  the  subscribing  wit- 
nesses thereto,  in  any  court  of  record,  or  before  any  judge  of  the 
superior  courts  of  the  state  ;"  and  that  the  deed  to  Hook  was  not 
proved  by  one  or  more  of  the  subscribing  witnesses,  but  by  the 
acknowledgement  of  the  grantor.  That  judge  Campbell,  who  took 
the  acknowledgement,  had  power  to  take  it,  is  not  contested ;  nor 
that  he  had  power  to  take  the  proof  by  the  subscribing  witnesses  : 
but,  as  the  proof  was  not  made  by  one  or  more  of  the  subecribtng 
witnesse9,  it  is  contended,  the  probate  was  not  such  as  contemplated 
by  the  statute,  and,  of  course,  that  the  deed  is  not  within  it. 

This  construction  the  counsel  for  the  plaintifis  contend  is  an  ex- 
tremely technical  one,  and  ought  not  to  be  given  to  a  remedial  sta- 
tute. That  the  object  of  the  legislature  was  to  provide  for  deeds^ 
which  had  been  duly  proved  and  registered  in  any  county  in  the 
state,  calling  for  lands  covered  by  the  Indian  title ;  and  not  within 
any  organized  county.  And  that  such  a  construction  should  be 
given  to  the  statute,  as  shall  effectuate  the  intentions  of  the  legis- 
lature. 

That  this  was  the  design  of  the  statute  seems  to  be  probable;  and 
it  should  be  so  construed  as  to  produce  this  effect,  unless  the  Ian* 
guage  of  the  act  shall  forbid  it. 

A  deed  embraced  by  the  statute  is  made  evidence ;  that  is,  evi- 
dence of  title ;  and  is  good  against  all  other  subsequent  conveyances 
from  the  same  grantor,  unless  it  should  be  in  a  case  where  the 
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gfrante^  had  failed  (o  record  the  deed  in  the  county  where  the  land 
lies,  within  a  reasonable  iirae  after  the  extinguishment  of  the  Indian 
title,  and  against  a  purchaser  without  notice. 

The  counsel  insist  that  this,  statute  will  admit  of  being  read, 
**  which  deeds  shall  have  been  proved  by  one  or  more  of  the  sub- 
scribing witnesses  thereto,  in  any  court  of  record  ;''  or,  **  which  ahatt 
kaoe  been  acknowledged  before  any  judge  of  the  superior  courts  in  the 
state."  This  is  not  the  import  of  the  words,  nor  does  it  accord  with 
a  grammatical  construction  of  them.  The  mode  of  proof  required  is^ 
by  one  or  more  of  the  subscribing  witnesses  to  the  deed ;  and  applies 
as  well  to  the  proof  taken  before  the  '^  judge  of  the  superior  courts," 
as  before  any  court  of  record.  And  the  correct  and  grammatical 
reading  of  the  sentence  is,  <^  which  deeds  shall  have  been  proved  by 
one  or  more  of  the  subscribing  witnesses  thereto  in  any  court  tif 
record ;"  or,  **  which  ehaU  have  been  proved  by  one  or  more  of  the  fti6- 
ecribing  witneeeee  thereto,  before  any  judge  of  ,the  superior  courts  ia 
the  state." 

This,  it  must  bcf  admitted,  when  we  consider  the  mischief  the  law 
was  probably  intended  to  remedy,  is  a  somewhat  technical  con- 
struction of  the  act ;  and  cases  may  be  found  where  courts  have 
construed  a  statute  most  liberally  to  effectuate  the  remedy :  but 
where  the  language  of  the  act  is  explicit,  there  is  great  danger  in 
departing  from  the  words  used,  to  give  an  effect  ta  the  law  which 
may  be  supposed  to  have  been  designed  by  the  legislature.  Where 
the  language  of  the  act  is  not  clear,  and  is  of  doubtful  construction ;  a 
court  may  well  look  at  every  part  of  the  statute:  aC  its  title^  and  the 
Aiischief  intended  to  be  remedied  in  carrying  it  into  effect.  But  it 
is  not  for  the  court  to  say,  where  the  language  of  the  statute  is  clear, 
that  it  shall  be  so  construed  as  to  embrace  cases,  because  do  good 
reason  can  be  assigned  why  they  were  excluded  from  its  provisions. 

We  are  unable  to  say  why  the  benefits  of  this  statute  were  given 
to  those  who  held  under  deeds  proved  by  the  subscribing  witnesses^ 
and  withheld  from  those  whose  deeds  were  proved  by  the  acknow- 
ledgement of  the  grantor.  In  most  cases,  it  not  in  all,  proof  by  ac- 
knowledgement wQuld  be  ^eeined  more  satisfactory  than  by  wit- 
nesses :  bat  the  legislature  having  made  a  distinction  between  the 
cases;  whether  it  was  intentional  or  not,  reasonable  or  unreasonable; 
the  court  are  bound  by  the  clearly  expressed  language  of  the  act 

It  is  unnecessary  to  follow  the  train  of  argument  used  by  the 
counsel  for  the  plaintifis  on  this  subject;  as,  in  the  opinion  of  the 
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court,  the  provisions  of  the  act  of  1821  apply  to  the  case.  In  the 
latter  part  of  the  second  section  of  this  act,  it  is  provided,  that  ^in 
all  cases  where  a  deed  of  conveyance  of  land  has  been  acknowledged 
before  a  judge  of  the  late  superior  courts  of  law  and  equity,  or  before 
any  court  of  record  in  this  state,  and  since  registered  in  any  registei's 
office  in  this  state;  or  where  the  privy  examination  of  a  feme  covert, 
through  whom  the  title  is  derived,  has  been  taken  before  any  court 
of  record  and  certified,  and  such  deed  registered  in  the  proper  county; 
such  deed,  or  an  authenticated'  copy  thereof,  may  be  read  .in  evi- 
dence, and  shall  be  deemed  sufficient  to  pass  the  title:  provided,  thai 
no  person  claiming  by  a  conveyance  under  the  same  title,  shall  be 
affected  thereby.'* 

These  provisions  embrace  two  descriptions  of  cases.  The  fiist 
one,  which  it  is  supposed  covers  the  deed  to  Hook ;  is,  where  a  deed 
has  been  acknowledged  before  a  judge  and  registered  in  any  regis- 
ter's office  in  the  state ;  and  the  other,  where  the  privy  examination 
of  a  feme  covert,  through  whoia  the  title  is  derived,  has  been  taken 
before  a  court  of  record  and  registered  in  the  proper  county.  But  in 
neither  of  these  cases,  shall  the  title  be  held  good  against  a  person 
claiming  under  the  same  title. 

It  must  be  admitted  that  the  language  of  this  section  does  not  so 
clearly  express  the  intention  of  the  legislature  as  it  might  have  done; 
but  it  is  susceptible  of  the  construction,  that  the  deed  which  is  re- 
quired to  be  registered  in  the  proper  county,  is  the  deed  that  conveys 
the  title  of  the  feme  covert.  To  extend  this  requirement,  by  con- 
struction, to  the  deed  first  named,  would  make  the  provision  contra- 
dictory, if  not  absurd. 

The  first  deed,  if  registered,  in  any  regUter^s  office  in  the  siaUy  is 
made  evidence  of  title ;  and  it  could  hardly  be  required  in  the  same 
sentence,  that  the  same  deed  should  have  been  recorded,  without  any 
reference  to  the  time,  "  in  the  proper  county  ;**  and  this  followed  by 
a  provision,  that "  no  person  claiming  by  a  conveyance  under  the 
same  title,  shall  be  affected  thereby."  It  may  be  that  the  circum- 
stances under  which  this  Hw  was  passed,  if  known,  might  induce 
us,  if  we  were  at  liberty  to  be  influenced  by  them,  to  give  a  diflbrent 
construction  to  this  provision :  but  being  alone  guided  by  the  lan- 
guage of  the  section,  we  think  this  construction  does  no  violence  (o 
the  words,  but  gives  to  them  their  fair  import. 

It  was  proved  that  the  deed  to  Hook  covered  the  land  in  contro- 
versy ;  and  we  think  it  was  properly  admitted  as  evidence  of  title. 
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The  evidence  on  the  part  of  the  plaintifls  being  closed,  the  defen- 
dants offered  a  deed  from  Stokely  Donelson  to  James  Conner,  for 
the  same  land,  dated  the  8th  of  December  1797. 

On  ihe  23d  of  August  1809,  this  deed  was  proved  in  Rowan 
county,  North  Carolina,  by  one  of  the  subscribing  witnesses,  before 
Francis  Locke,  one  of  the  judges  of  the  superior  courts,  &c.  of  the 
state.  This  deed  was  registered  in  the  county  of  Giles,  on  the  3d  of 
June  1817. 

And  the  defendants,  to  prove  that  they  were  purchasers  of  the 
land  in  controversy  under  James  Conner,  offered  in  evidence  a  deed 
from  Conner  to  Reid  and  Butler,  for  four  thousand  five  hundred 
acres,  dated  the  Ist  of  June  1822  ;  also,  several  other  deeds  from  the 
same  person,  for  smaller  tracts  of  land  within  the  patent  of  Donel- 
son; all  of  which  deeds  were  proved  and  registered  in  Giles  county. 
These  deeds  were  all  signed  by  Henry  W.  M.  Conner,  agent  and 
attorney  in  fact  for  James  Conner ;  but  no  evidence  of  his  authority 
to  act  as  attorney  was  offered. 

And  the  defendants  examined  John  Bornet,  a  witness,  who  stated 
that  Thomas  Reid,  Jun.,  Thomas  Butler,  William  Collins,  &c.  were 
living  on  the  tract  in  controversy,  in  April  1821;  and  other  tenants 
were  proved  to  be  in  possession  of  different  parts  of  the  land,  and  for 
different  periods  of  time.  And  the  witness  proved,  that  several  of 
the  tenants  purchased  from  Conner.  And  similar  facts  were  proved 
by  James  Kimbro,  another  witness.  And  on  the  question,  whether 
the  deed  from  Stokely  Donelson  to  James  Conner  was  regularly 
proved  and  registered  ;  and  whether  the  evidence  contained  in  the 
deposition  of  John  Bornet  and  James  Kunbro,  conduced  to  show 
the  defendants  purchased  or  claimed  under  Conner:  the  judges  were 
divided  in  opinion. 

We  will  first  examine  as  to  the  regular  proof  and  registration  of 
the  deed  from  Donelson  to  Conner. 

By  the  act  of  the  SOth  of  November  1807,  all  deeds  executed  out 
of  the  state  were  required  to  be  acknowledged  by  the  grantor,  or 
proved  by  two  or  more  subscribing  witnesses,  and  registered  within 
two  years ;  and  deeds  which  had  been  executed,  but  not  registered, 
were  required  to  be  registered  within  a  year  after  the  1st  day  of 
January  following.  And  afterwards,  the  act  of  22d  of  April  1809 
continued  the  above  provision  for  the  registration  of  deeds. 

This  law  was  in  force  when  the  deed  from  Donelson  to  Conner 
was  attempted  to  be  proved  in  North  Carolina :  but  as  that  proof 
VOL.   X. — 3r 
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was  made  by  one  witness  only,  it  was  not  regular;  and,  of  caane^ 
did  not  authorize  the  registration  of  the  deed.    And  it  is  belie?ed, 
that  no  law  has  been  since  passed  which  giyes  effect  to  such  a  pro- 
bate taken  out  of  the  state. 

The  act  of  I82S9  which  provides  for  deeds  that  had  been  executed 
out  of  the  state,  and  which  shall  have  been  proved  by  one  or  more 
of  the  subscribing  witnesses,  were  required  to  be  certified  by  the 
clerk  of  the  court,  &c. ;  and  this  deed  has  not  been  so  certified.  The 
probate  not  having  been  regular  at  the  time  it  was  taken,  nor  made 
so  by  any  subsequent  law,  it  follows  that  the  registration  of  this  deed 
in  the  county  of  Giles  can  give  no  effect  to  it  It  cannot  be  received 
as  evidence  of  title  ;  and  whether  it  could  be  considered  as  giving  to 
the  tenant  the  benefit  of  the  statute  of  limitations,  it  is  not  Deceasary 
to  determine;  as  the  point  is  iiot  raised.  The  deeds  which  purport  to 
have  been  executed  by  Henry  W.  M.  Conner,  as  agent  and  attorn^ 
in  fact  for  James  Conner,  cannot  be  received  as  evidence  for  any 
purpose  in  the  absence  of  the  proper  authority  by  the  agent.  And  it 
is  clear  that  the  evidence  of  Bornet  and  Kimbro  does  not,  under  the 
circumstances  of  this  case,  in  the  language  of  the  adjourned  ques- 
tion, conduce  to  show  the  defendants  purchased  under  Conner. 

This  evidence,  to  avail  the  dcifendants  under  the  statute,  must  be 
by  deed,  and  not  by  parol.  The  tenant  who  relies  upon  the  statute 
of  limitations,  in  virtue  of  his  own  right  as  a  purchaser,  must  claim 
by  deed.  His  possession  under  another,  who  claims  by  deed,  may 
be  insisted  on  under  the  statute  to  protect  the  rights  of  the  grantee. 
But  Conner  is  not  made  defendant  in  this  case;  and  if  his  deed  wen 
admissible  to  sustain  the  plea  of  the  statute,  the  defence  must  be 
made  for  his  benefit,  and  not  the  benefit  of  the  tenants.  The  pur- 
chasers from  Conner  do  not  show  a  deed,  or  any  other  instrument 
in  writing  which  is  evidence  of  their  purchase ;  nor  do  they  connect 
themselves  with  any  title  which  gives  to  them  the  benefit  of  the 
statute,  so  far  as  the  case  is  brought  before  us  by  the  adjourned 
questions.  The  deed  from  Gallaher,  under  which  Reed  dainu^  is 
not  before  us. 


This  cause  came  on  U)  be  heard  on  the  transcript  of  the  recoid 
from  the  circuit  court  of  the  United  States  for  the  district  6t  West 
Tennessee ;  and  on  the  points  and  questions  on  which  the  judges  ef 
the  said  circuit  court. were  opposed  in  opinion,  and  which  were  cer- 
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lified  lo  this  court  for  ils  opinion,  agreeably  to  the  act  of  congress  in 
such  case  made  and  provided ;  and  was  argued  by  counsel :  on  con- 
sideration whereof,  this  court  is  of  opinion,  on  the  first  question  so 
certified,  that  the  deed  from  Donelson  to  Hook  should  be  admitted 
as  evidence  of  title,  being  proved  and  registered  according  to  the 
laws  of  Tennessee ;  and,  on  the  second  question  so  certified,  it  is  the 
opinion  of  this  court,  that  the  deed  from  Siokely  Donelson  to  James 
Conner  cannot  be  received  as  evidence ;  and  that  the  evidence  of 
Bornet  and  Kimbro  does  not  under  the  circumstances  of  the  case 
conduce  to  show  that  the  defendants  purchased  under  Conner: 
whereupon,  it  is  ordered  and  a-ljudged  by  this  court,  that  it  be  so 
certified  to  the  said  circuit  couri. 
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George  Peter,  executor  of  David  Peter  deceased,  the  Bark 
OF  Columbia  and  the  Bank  of  the  United  States,  appei- 
LANT8  V.  James  B.  Beverly  and  wife,  and  William  Ramsat 

and  WIFE,  AND  others;  HEIRS  OF  DaVID  PeTER  DECEASED. 

David  Peter,  of  the  District  of  Columbia,  by  his  will,  declared  it  to  be  hia  intentioii  that 
all  the  proceeds  of  all  his  estate  should  be  vested  in  his  wife,  for  her  support  and  &r 
the  maintenance  and  education  of  his  children :  that  no  appraisement  or  Tahutioa 
should  be  had  of  anj  part  of  the  property  attached  to  his  dwellinghouae .-  that  his 
children  should  receive  good  educations.  He  provided  for  the  payment  of  his  debto 
by  the  following  clause  in  his  will :  **  I  wish  all  my  debts  to  be  as  speedily  paid  u 
possible,  for  which  purpose  I  desire  that  the  tract  of  land  on  which  Dalin  lives,  toge- 
ther with  all  personal  property  tliereon,  may  be  sold  and  applied  to  that  purpose; 
and  in  aid  of  that,  as  soon  as  soles  can  be  effected,  so  much  of  my  city  property  is 
may  be  necessary  to  effect  that  object.'*  He  appointed  his  wife,  Johna,  and  6eof;ge 
Peter  his  executors.  The  whole  of  the  personal  property  attached  to  the  dwelling- 
house,  went  into  the  hands  of  Mrs  Peter ;  and  she  maintained  her  family  and  educated 
her  children  out  of  the  proceeds  of  the  estate.  At  the  time  of  the  decease  of  Darid 
Peter,  he  was  largely  indebted  to  the  banks  in  the  District  of  Columbia;  and  the 
executors,  to  obtain  a  continuance  of  the  loans,  and  considering  it  advantageous  to 
the  estate  to  do  so,  gave  their  individual  notes  for  the  debts,  and  received  the  QOtai 
of  their  testator.  This  was  done,  under  the  understanding  that  the  arrangenient 
was  to  continue  as  long  as  the  banks  should  be  willing  to  indulge  the  estate ;  or 
until  the  executors  could  make  soles  of  the  estate  for  the  payment  of  the  debts. 
In  the  settlement -of  tlic  accounts  of  the  executors,  in  the  orphan's  court,  the  notes 
of  the  testator,  received  from  the  bonks,  were  charged  by  the  executors.  The  Dolia 
form  was  sold,  but  no  title  mode  to  the  purchaser,  he  having  paid  a  part  of  the 
purchase  money,  and  given  his  notes  indorsed  for  the  balance.  His  notes  were  not 
paid,  and  an  ejectment  was  brought  for  the  recovery  of  tlie  estate,  which  his  not 
been  decided.  George  Peter  survived  the  other  executors;  and  he  was  called 
upon  by  the  banks  to  sell  the  real  estate  of  David  Peter  directed  to  be  sold  to  pay 
the  debts.  The  children  of  David  Peter  obtained  a  perpetual  injunction  in  the  cir- 
cuit court  to  prevent  tlic  sale  of  the  city  property  of  their  father,  for  the  payment  of 
the  debts;  alleging  thot  no  debts  ^ere  due,  as  the  notes  of  the  executors  had  been 
received  by  the  bonks  for  the  debts  of  the  testator,  and  they  had  charged  them  in 
their  accounts  with  the  estate :  and  also  alleging  negligence  in  not  collecting  the 
balance  due  for  the  sole  of  "  tlie  Dulin  form ;"  and  that  the  executors  were  liiblfi 
as  for  a  devastavit  for  the  money  which  went  into  the  hands  of  their  mother,  for  the 
support  of  the  family,  and  the  educotion  of  the  cliildren :  and  it  was  denied  that 
the  power  to  sell  the  estate  of*  the  testator  survived  to  the  surviving  executor, 
George  Peter.  The  court  held :  that  the  direction  of  tlic  will  of  David  Peter  to  sell  a 
portion  of  bis  real  estate  for  payment  of  his  debts,  created  a  power  coupled  with  an 

.  interest  that  survives.  That  the  surviving  executor  is,  by  necessary  implication, 
the  person  authorized  to  execute  that  power  and  fulfil  that  trust.  That  Che  deM 
due  the  banks  has  not  been  extinguished,  by  the  notes  substituted  by  the  execoton. 
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M  renew«l8  in  the  bank,  or  the  estate  of  the  teitator  in  any  way  diMharji^d  ftom 
the  payment  of  the  debt.  That  the  executors  are  not  chargeable  with  negligence 
or  misapplication  of  the  personal  estate  that  ought  to  render  them  personally 
responsible  for  these  debts:  and  that  satisfaction  of  these  debte  should  be  had  out 
of  the  lands  appropriated  by  the  testator  for  that  purpose.  The  perpetual  injunc- 
tion granted  by  the  circuit  court  was  ordered  to  be  dissolved. 

If  exeeutors  have  paid  a  debt  to  banks,  or  the  banks  have  accepted  their  note 
in  payment,  in  place  of  the  notes  of  the  testator,  so  that  the  executors  became 
the  debtors,  and  personally  responsible  to  .the  banks ;  the  only  effect  of  this  is, 

.  that  the  executors  became  the  creditors  of  the  estate  instead  of  the  Banks,  and 
may  resort  to  the  trust  fund  to  satisfy  the  debt. 

The  testator  had  a  right,  unquestionably,  so  far  as  respected  his  children,  to  charge 
the  .payment  of  his  debto  upon  any  part  of  his  estate,  real  or  personal,  as  he  might 
think  proper  and  most  advantageous  to  his  family.  And  if  the  creditors  were  wil- 
ling to  look  to  the  fund  so  appropriated  to  that  object,  no  one  woald  have  a  right  to 
eoonteract  or  control  his  will  in  that  respect.  And  he  having  thought  proper  to 
eonstitnto  his  widbw  the  trustee  of  the  proceeds  of  all  his  estate,  for  the  majnte- 
nanoe  and  education  of  his  children,  thereby  vesting  in  lier  an  unlimited  diiwre- 
tion  in  this  respect,  so  far  as  the  proceeds  of  his  estate  would  go;  the  surviving 
executor  is  not  accountable  for  any  thing  applied  by  her  for  that  purpose,  not  even 
if  she  would  be  chargeable  with  a  devastavit 

It  is  a  well  settled  rule,  that  one  executor  is  not  responsible  for  the  devastavit  of  his 
co-executor,  any  farther  than  he  is  shown  to  have  been  knowing  and  assenting  at 
the  time  to  such  devastavit  or  misapplication  of  the  asseta :  and  merely  permitting 
his  co-executor  to  possess  the  asseta,  without  going  farther  and  concurring  in  the 
application  of  them,  does  not  render  him  answerable  for  tlie  receipta  of  his  co-exe- 
cutor. Each  executor  is  liable  only  for  his  o#n  acta,  and  what  he  receives  a^ 
i4»plies }  unless  he  joins  in  the  direction  and  misapplication  of  the  assets. 

It  is  a  well  settled  rule  in  cfiancery ,  in  the  construction  of  wills  as  well  other  instru- 
menta,  that  when  land  is  directed  to  be  sold  and  turned  into  money,  or  money  is 
directed  to  be  employed  in  the  purchase  of  laiida;  courta  of  equity  in  dealing  with 
the  subject  will  consider  it  that  species  of  property  into  which  it  is  directed  to  be 
converted. 

'fhe  general  principle  of  the  coimnon  law,  as  laid  down  by  lord  Coke  and  sanctioned 
by  many  judicial  decisions,  is,'tliat  when  the  power  given  to  several  persons,  is  a 
mere  naked  power  to  sell,  not  coupled  with  an  interest,  it  must  be  executed  by  ail,, 
and  does  not  survive.  But  where  the  power  is  coupled  with  on  interest,  it  may 
be  executed  by  the  survivor.  It  is  not  a  power  coupled  with  an  interest  in  executors^ 
because  they  may  derive  a  personal  benefit  from  the  devise.  For  a  trust  will  sur- 
vive, though  no  way  beneficial  to  the  trustee.  It  i^  the  possession  of  tlie  legal 
estate,  6r  a  right  in  the  subject  over  which  the  power  is  to  be  exercised,  that  makes 
the  interest  in  question.  And  when  an  executor,,  guardian,  or  otiier  trustee,  is 
invested  with  the  renta  and  profita  of  land,  for  the  sale  or  use  of  another;  it  is  still 
tn  authority  coupled  with  an  interest,  and  survives. 

The  courta  of  America  liave  generally  applied  to  the  construction  of  such  powers, 
the  great  and  leading  principle  whicli  applies  the  construction  ofotlier  parte  erf  the 
will,  to  ascertain  and  carry  into  execution  the  intention  of  the  testator.  When 
the  power  is  given  to  executors,  to  be  executed  in  their  official  capacity  of  execu- 
tors, and  there  are  no  words  in  the  will  warranting  the  conclusion  that  tlie  testa- 
tor intended,  for  safety  or  some  other  object,  a  joint  execution  of  the  power;  as  tJie 
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office  surrivet,  the  power  ought  also  to  be  constroed  as  funriying.  And  covli  of 
equity  will  lend  their  aid  to  uphold  tho  power,  for  the  purpose  of  cairyiiif  alo 
execution  the  intention  of  the  testator,  and  preventing  the  conaequencea  thai  might 
result  from  an  extinction  of  the  power :  and  where  tliere  is  a  tniat,  charged  upoa 
the  executors  in  the  direction  given  to  them  in  the  disposition  of  the  proceeds,  it 
is  the  settled  doctrine  of  courts  of  chancery,  that  the  trust  does  not  become  extiaet 
by  the  death  of  one  of  the  trustees.  It  viill  be  continued  in  the  surviTora,  and  Ml 
be  permitted,  in  any  event,  to  fail  for  the  want  of  a  trustee. 

It  is  a  settled  doctrine,  that  the  acceptance  of  a  negotiable  note  for  an  anteeedeat 
debt,  will  not  extinguish  the  debt  *,  unless  it  is  expressly  agreed  that  it  is  leoemd 
as  payment. 

The  auditor  to  whom  the  accounts  of  the  executors  were  referred,  nude  aa  esti- 
mate of  the  expenses  of  the  family  of  Mrs  Peter  for  twelve  years,  witheot  havim 
called  for  vouchers  for  all  tlic  items  of  the  expenditures.  The  court  held,  the  allow- 
ance of  6000  dollars  for  the  expenses  of  tlic  family  for  twelve  years,  mustoeitainlybe 
a  very  moderate  charge .  It  was  a  proper  subject  of  inqui ry  for  the  auditor,  and  thes 
is  no  ground  upon  which  this  court  can  Hay  the  allowance  is  exeeptioaable.  IVoa 
the  nature  of  the  expenditure  for  the  daily  expenses  of  the  fkmily,  it  could  harflj 
be  expected  that  a  regular  account  would  be  kept ;  and  especially,  under  the  kige 
discretion  given  by  the  testator  in  his  will  in  relation'\3  the  maintenanoe  of  Ui 
family. 

The  amounts  paid  by  the  executors  for  the  curtails  and  discoants  on  the  notes  na- 
ning  in  the  banks,  were  properly  allowed  to  their  credit  These  were  debts  das 
from  the  estate,  and  whatever  payments  were  made  were  for  and  on  aeeoontof  Ike 
estate. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the  Distnct 
of  Columbia,  in  the  connty  of  Washington.' 

The  appellees  filed  their  bill  in  the  court  below,  to  enjoin  a  sale  of 
certain  real  estate,  being  lots  in  Washington,  which  bad  belonged  lo 
David  Peter  deceased ;  which  sale  was  about  to  be  made  by  Geoige 
Peter,  his  surviving  executor,  for  the  payment  of  debts  due  from  hii 
estate  to  the  other  appellants. 

The  following  is  a  copy  of  his  will : 

In  the  name  of  Ood,  Amen.  I,  David  Peter,  of  Georgetown  and 
District  of  Columbia,  do  hereby  make  and  establish  this  my  last  wiD 
and  testament,  revoking  all  heretofore  made  by  me. 

1.  It  is  my  intention  that  the  proceeds  of  all  my  estate  shall  be 
vested  in  my  dear  wife  Sarah  Peter,  for  the  maintenance  and  edu- 
cation of  my  children. 

2.  I  wish  all  my  debts  to  be  as  speedily  paid  as  possible,  for  which 
purpose  I  desire  that  the  tract  of  land  on  which  Dulin  lives^  together 
with  all  personal  property  thereon,  may  be  sold  and -applied  (o  that 
purpose :  and  in  aid  of  that,  as  soon  as  sales  can  be  effected,  so  iniicb 
of  my  city  ]f>roperty  as  may  be  necessary  t^o  efTect  Chat  object. 
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S.  I  desire  ibat  the  corner  lot  on  Bridge  and  Congress  streets  shall 
be  given  to  my  son  Williaro,  and  the  corner  lot  oh  Water  and  High 
streets  to  my  son  Hamilton,  and  the  storehouse  and  lot  adjoining 
the  lajst  named  corner,  devised  to  my  son  Hamilton,  to  my  youngest 
son  James. 

4.  I  desire  that  no  appraisement  or  valuation  shall  be  had  of  any 
part  of  the  property  attached  toiny  dwellinghouse. 

5.  I  desire  that  my  sons  shall  receive  as  good  educations  as  the 
country  will  afford,  and  my  daughters  tlie  best  the  place  can  furnish  ; 
and  I  desire  that  in  the  general  distribution  of  the  residue  of  my 
estate  on  the  division  between  my  sons  and  daughters,  my  sons  may 
receive  in  the  proportion  of  five  as  to  tin  ee. 

I  constitute  and  appoint  my. dear  wife  Sarah  Peter,  captain  Greorge 
Peter,  Leonard  H.  Johns,  my  executrix  and  executors  of  this  my  last 
will  and  testament. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
SOth  day  of  November  1812. 

David  Peter,  [l.  s.]. 

The  will  was  executed  in  the  presence  of  three  witnesses. 

They  charged  in  their  bill  that  George  Peter  was  about  to  sell 
certain  real  estate  of  the  testator,  whose  heirs  and  devisees  they  are, 
for  the  payment  of  debts  alleged  to  b^  due  to  the  Bank  of  Columbia 
and  to  the  Bank  of  the  United  States;  the  said  debts  having  been 
assigned  to  him :  that  a  very  large  real  and  personal  estate  came  to 
the  hands  of  the  executors  of  said  David  Peier;  and  that  if  they  had 
used  due  and  reasonable  diligence  in  respect  to  the  trust  confided  in 
them  by  the  said  will,  and  hud  properly  applied  the  assets  arising  from 
the  sales  of  the  real  and  personal  estate  of  said  David,  in  a  lawful 
course  of  administration,  all  the  debts  of  the^aid  David  would  have 
been  fully  paid,  without  any  further  application  to  the  real  estate  to 
raise  money  for  that  purpose. 

They  charged  them  with  having  received  moneys  which  they 
have  not  accounted  for ;  that  they  sold  the  land  in  Maryland,  men- 
tioned in  the  will,  rind  received  about  one-half  the  purchase  money, 
and  that  the  whole  ought  to  have  been  received,  if  the  executors  had 
used  due  diligence.  They  state  that  the  executors  have  settled 
accounts  in  the  orphan's  court  which  they  had  exhibited,  whereby 
it  appeared  that  they  have  overpaid  the  personal  estate  more  than 
12,000 dollars ;  and  they  contended,  that. if  "by  the  neglect  of  the 
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executors  they  have  not  received  and  applied  the  whole  of  the  pnr- 
chase  money  of  the  land  sold,  to  Indemnify  and  reimburse  them  fcr 
the  advances  made  towards  the  payment  of  the  debts,  they,  the  com- 
plainants ought  not  to  be  aflfocted  by  such  negligence."  They  deny 
**  that  there  is  any  debt  due  to  the  banks,  or  any  other  debt  whatso- 
ever, for  the  payment  of  whifh  it  is  necessary,  proper,  or  lawful  for 
the  said  George  Peter  to  make  sale  of  the  said  city  lots.''  They 
prayed  for  injunction  and  general  relief. 

The  answer  of  George  Peler  stated  that  he  was  the  brother  of  the 
testator,  and  that  of  the  other  executors  appointed  by  his  will,  one 
was  his  widow,  end  the  other,  Leonard  H.  Johns,  her  brother ;  that 
at  the  death  of  the  testator  in  1812,  he  resided  in  Gteorgetown,  and 
in  1:816  removed  to  the  country,  in  Maryland,  where  he  has  ever 
since  resided ;  that  although  he  consented  to  qualify  as  executor, 
he  did  not  deem  it  necessary  that  he  should  interfere  in  the  manage- 
ment or  settlement  of  the  estate  with  the  widow  and  her  brother;  and 
that  excent  in  attending  to  a  farm  and  the  stock  thereon,  and  a  few 
inconsiderable  tenements  in  Montgomery  county,  Maryland,  whidT 
'were  near  his  own  property,  he  did  not  so  interfere:  that  believing 
Mr  Johns  to  be  fully  cotnpetent,'  and  that  he  would  attend  to  the 
business  in  the  way  best  calculated  to  promote  the  interest  of  iiii 
sister  and  her  children,  he  left  it  to  them  to  settle  the  estate,  and 
collect  and  dispose  of  the  proceeds  thereof,  and  provide  for  the  sop" 
port  and  education  of  the  family  as  they  might  think  best. 

That  all  this  was  w'elbknown  to  the  complainant  Beverly;  who 
married  the  oldest  daughter  of  the  testator  in  1819,  and  who  and  hs 
wife.  lived  with  her  mother,  till  within  a  ^ear  or  two  of  her  death ;  and 
he  exhibited  a  letter  of  said  Beverly  to  prove  this. 

He  stated  that  he  had  nothing  to  do  with  the  settlement  of 
accounts  in  the  orphan's  court;  **  furl  her  than  that  it  was  exj^nad 
to  him  to  be  necessary  in  order  to  comply  .with  the  rules  of  the  banb^ 
and  thus  to  continue  the  debts,  and  save  the  pnoperty  from  sacrifice 
by  a  sale,  to  put  in  by  way  of  renewal  the  notes  of  the  .executors  for 
those  of  the  testator,  andlhat  the  accounts  should  be  settled  in  the 
orphan's  court,  so  as  to  show  those  debts  in  the  banks,  thus  paidlif 
the  executors;  they  having  substituted  their  own  notes;  and  that  this 
a  rangement  should  continue  as  long  as  the  banks  would  be  willing 
to  indulge  the  estate,  or  until  the  execqtors  should  be  able  to  make 
sales  for  the  payment  of  said  debts :  and  he  avers  that  this  arrange- 
ment was  explained  and  understood,  and  assented  to  by  the  said 
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ezeeatora  and  tbe  said  bankt,  and  he  presumes  was  explained  to 
tbe  orphan's  court." 

That  this  arrangement  was  well  understood  by  Beverly,  the 
widow  and  all  the  children,  who  were  old  enough  to  understand  any 
thing  of  their  affairs :  was  often  talked  of  by  the  complainantSi  Be- 
verly and  Ramsay,  who  always  spoke  of  the  estate  as  liable  to  the 
banks  ;  and  he  exhibits  numerous  letters  from  Beverly,  showing  his 
knowledge  of  and  acquiescence  in  it ;  and  shows  that  said  Beverly 
was,  for  a  considerable  tipie,  acting-  as  agent  for  the  estate,  under 
the  authority  of  the  executors,. and  paying  discounts  on  these  sub^ 
stituted  notea  to  the  banks  out  of  the  rents  of  the  estate,  and  some- 
times from  partial  sales  of  lots,  and  at  other  times  attempting  to 
make  sales  for  the  purpose  of  paying  interest  to  the  said  banlo.  He 
admits  the  sale  of  the  land,  called  Dulin's  in  the  will,  to  Greorge 
Magruder ;  that  he  paid  part  of  the  money,  was  sued  and  became 
insolvent ;  and  that  an  ejectment  was  brought  to  recover  the  land, 
that  it  might  be  re-sold;  that  the  ejectment  was  removed  to  the 
court  of  appeals  of  Maryland,  where  he  believes  it  is  still  pending ; 
that  if  there  was  any  neglect  or  delay  in  recovering  this  land,  it  was 
the  neglect  of  the  complainant  Beverly,  who  undertook  to  attend  to  it, 
being  then  agent  for  the  estate,  who  also  enlployed  counsel  to  file  a 
bill  in  chancery  in  Maryland,  for  a  rie-sale  of  the  land. 

The  defendant,  undeir  these  circumstances,  considering  this  busi- 
ness in  the  hands  and  under  the  care  of  complainant,  did  not  sup- 
pose it  necessary  for  him  to  interfere  in  it.  He  admits  that  he  re- 
ceived some  small  sums  of  money  from  the  farm  in  Maryland,  which 
he  always  sent  to  Mrs  Peter  or  Mr  Johns ;  and  which,  with  the 
other  money  they  received,  he  believes  were  faithfully  applied  in 
paying  the  debts,  and  supporting  and  educating  the  children.  He 
knows  that  great  expenses  were  incurred  in  this  way ;  that  the 
family  continued  to  be  supported  in  the  way  they  had  been  accus- 
tomed to  live ;  and  that  the  income  of  the  estate,  which  had  greatly 
diminished,  must  have  been  insufficient  for  these  purposes;  that 
rents  had  greatly  fallen,  and  most  of  the  city  property  was  unpro- 
dactive,  and  the  taxes  were  consfderable.  Under  these  circum- 
■Umces^  the  executors  exercised  their  discretion,  honestly  and  fairly, 
in  withholding  the  city  property  from  forced  sales  at  very  low  prices; 
and  became  responsible  to  the  banks,  who  consented  to  the  arrange- 
ment made  to  save  the  estate  from  sacrifice.  He  avers  that  consi- 
derable advances  were  made  by  the  executors,  particularly  by  him- 
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gelf  and  JohnBy  for  the  payment  of  debts,  and  the  neceaiacj  rapport 
and  education  of  the  family. 

He  exhibits  statements  with  his  answer,  showing  what,  upon  the 
lowest  estimates,  must  ba^e  been  the  annual  expenses  for  main- 
taining  the  family  and  educating  the  children ;  and  what  was  the 
annual  income  of  the  estate,  showing  its  great  inadequacy  to  meet 
those  objects. 

He  contends,  that  under  the  arrangement  with  the  banks^  whh 
the  perfect  understanding  of  the  complainant,  the  estate  remained 
liable  to  the  banks :  but  that  if  this  were  not  so,  yet  if  the  ezecuton 
had  made  themselves  liable,  they  would  have  an  undoubted  right  to 
resort  to  the  estatefor  their  indemnity  or  re-imbursement ;  and  might 
use  and  apply  this  right  for  the  benefit  of  the  banks,  to  whom  the 
said  debts  are  still  due. 

The  answer  of  the  banks  refers  to  the  answer  of  the  sunnTing 
executor,  for  the  facts  slated  as  to  the  arrangement  between  the 
executors  and  the  Imnk ;  which  they  aver  was  entered  into  to  save 
the  estate  of  testator  from  sacrifice,  and  to  continue  the  accnniroo- 
dation  ;  and  that  the  executors  and  the  bank,  and  the  agents  of  the 
executors,  one  of  whom  was  the  complainant  Beverly,  always  m 
understood  it,  and  looked  to  the  trust  estate  as  still  liable  to  the 
banks.  They  exhibit  statements  showing  the  situation  of  these 
debts  at  the  death  of  the  testator ;  and  the  various  renewals  by  the 
executors  afterwards,  with  the  payments  made  by  them  and  thdr 
agents,  and  the  balance  now  due. 

An  amended  bill  was  filed,  calling  for  an  account  of  another  sod 
of  money  alleged  to  have  been  received  by  the  executors,  or  someef 
them ;  and  charging,  more  particularly,  negligence  in  the  executon^ 
in  not  suing  the  indorsers  on  the  notes  of  George  Magruder,  the 
purchaser  of  Dulin's  farm,  in  time,  and  the  consequent  loss  <tf  the 
balance  of  the  purchase  money,  by  such  neglect. 

To. this  amended  bill  the  surviving  executor  answered,  stating  his 
knowledge  and  belief  as  to  the  further  sum  charged  to  have  been 
received  and  unaccounted  for  by  the  executors  :  and  he  denies,  as 
before,  the  negligence  imputed  to  the  executors  ;  and  avers,  if  there 
was  any  negligence,  it  was  that  of  Beverly  the  complainant ;  who, 
being  interested  in  the  estate  and  being  a  lawyer,  undertocA  to 
attend  to  the  recovery  of  the  balance  of  the  purchase  money ;  that 
the  indorsers  were  in  very  doubtful  circumstances ;  that  the  land 
was  looked  upon  by  all  interested  as  a  sufficient  security  for  the 
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Imlaoce  of  the  purchase  money,  and  ihat  the  counsel  employed  in 
recovering  the  balance  of  the  purchase  money  advised  a  resort  to  a 
re-sale  of  the  land,  as  the  best  remedy  to  recover  said  balance  ;  that 
for  this  purpose  an  ejectment  was  brought,  and  a  bill  in  chancery 
filed  in  Maryland,  under  the  direction  and  superintendence  of  said 
Beverly ;  and  that  if  any  delay  or  negligence  occurred  in  the  pro- 
Becuiion  of  these  suits,  it  was  caused  by  said  Beverly. 

On  the  coming  in  of  this  answer,  the  cause  was  referred  to  the 
auditor,  to  make  a  report  and  account,  and  take  depositions,  &c. 

The  following  report  was  made  by  the  auditor : 

^  This  cause  having  been  referred  to  the  auditor,  with  directions 
to  take  and  report  an  account  of  all  sums  received  by  the  executors 
from  the  real  and  personal  estate  of  David  PeteK  deceased,  and  of 
the  sums  paid  by  them,  &c.,  and  to  take  depositions  and  report  all 
evidence  and  testimony  by  him  taken,  the  auditor,  after  having  noti- 
fied the  parties,  proceeded  to  examine  the  accounts  and  vouchers  of 
the  executors,  and  the  several  statements  made  by  the  counsel  of  the 
complainants  and  defendants;  and  now  begs  leave  of  this  honourable 
court  to  report : 

*'  That  he  has  examined  the  several  statements  made  by  the  exe- 
cutors with  the  orphan's  court,  and  has  extracted  therefrom  the 
several  sums  received  and  paid  by  them.  In  making  the  statement 
now  submitted,  the  auditor  has  omitted  the  charges  made  by  the 
executors,  and  for  which  they  obiained  credit  in  their  settlement 
with  that  court  for  payments  stated  to  have  been  by  them  made  to 
the  Bank  of  Columbia,  and  the  Union  Bank  of  Georgetown,  because 
it  does  not  appear  that  these  debts  were,  at  thai  time,  paid  by  them. 

**  When  David  Peter  died,  he  was  largely  indebted  to  these  banks 
upon  indorsed  notes,  discounted  in  them.  A  proposition  was  made 
by  the  executors  and  acceded  to  by  the  banks  to  prevent  these  notes 
from  lying  under  protest,  to  substitute  notes  to  be  drawn  by  Mrs  Sa- 
rah Peter,  executrix,  and  indorsed  by  Leonard  H.  Johns  and  George 
Peter,  executors.  These  notes  of  David  Peter  were  retired  by  this 
substitution,  and  passed  as  credits  to  the  executors  in  the  orphan's 
court  as  paid,  when  in  truth  and  in  fact  they  were  not  paid.  Whe- 
ther the  bank  by  this  arrangement  released  the  estate  of  David  Peter 
or  not,  the  auditor  doe?  not  undertake  to  determine.  In  the  account 
with  the  orphan's  court,  the  executors  are  charged  with  the  amount 
of  the  inventory  of  the  personal  estate,  both  in  the  District  of  Colum- 
bia and  in  Maryland :  in  the  present  statement  these  charges  are 
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omitted.    As  far  as  any  proceeds  of  the  personal  estate  came  into 
their  hands,  they  are  charged  in  this  aadit;  but  they  are  net  charged 
with  what  the  widow  and  heirs  retained  in  their  own  hands^  and  for 
their  own  use ;  the  object  being  to  ascertain  whether  the  executors 
are  indebted  to  the  estate,  or  the  estate  to  them.     It  will  be  seen, 
that  by  an  account  stated  by  the  counsel  for  the  heirs,  and  annexed 
to  the  auditor's  statement,  that  he  has  charged  the  executors  with 
20,250  dollars,  being  the  amount  of  sale  of  land  to  George  Magroder. 
It  appears  from  the  papers,  that  the  first  payment  for  this  land, 
amounting  to  6895  dollars  96  cents,  and  interest  thereafter,  in  all 
8000  dollars,  is  all  that  has  ever  been  paid  or  received  by  tlie  execu- 
tors on  that  account ;  th*e  balance  has  not  been  paid,  under  the  plea 
by  the  representative  of  Magrudef,  that  the  willof  Dkvid  Peter  did 
not  sufficiently  authorize  the  executors  to  sell  and  make  a  good  title 
to  the  land.    Under  these  circumstances,  this  charge  for  the  balance 
of  the  purchase  money  is  rejected  by  the  auditor. 

**  The  counsel  for  the  bank  and  executors  has  also  made  a  state- 
ment, which  is  also  annexed.  The  auditor  rejects  both  statementi^ 
and  pri&sents  one  of  his  own.  It  appears  that  when  David  Peter 
died,  he  poissessed  a  large  estate,  with  a  suitable  establishment,  io 
Georgetown.  He  left  a  widow,  three  sons  and  two  daughters^  mi- 
nors. His  estate,  although  large,  was  not  proportionably  productive. 
It  consisted  of  land  in  Montgomery  county,  Maryland,  and  lots  and 
houses  in  Georgetown  and  the  city  of  Washington :  most  of  the  lots 
were  unimproved.  The  land  in  Maryland  was  tenanted  out,  except 
one  farm,  which,  being  stocked,  was  jreserved  for  the  management 
and  support  of  the  family,  and  so  remains  to  this  day.  The  income 
arising  from  the  estate  annually,  after  paying  taxes,  was  insofficieot 
to  defray  the  expenses  of  the  estabUshment  in  Georgetown  in  the 
manner  they  had  been  accustomed  to  live,  and  to  educate  the  three 
sons  and  two  daughters.  The  auditor  has,  therefore,  estimated  the 
family  expenses  at  1500  dollars  per  annum,  or  500  dollars  over  and 
above  the  produce  of  the  stocked  faroQ,  and  the  small  amount  of 
rents  received  in  Montgomery.  In  addition  to  these  expenses^  the 
estate  was  bound  by  the  will  of  David  Peter's  father,  to  contribute  to 
his  mother's  support  during  her  life,  five  hundred  dollars  in  money, 
with  a  proportion  of  wood  and  provisions,  per  annum.  These  heavy 
charges  upon  the  estate,  and  the  accumulation  of  interest  and  dis- 
counts on  debts,  has  caused  the  estate  to  fall  largely  indebted  to  the 
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executors,  while  the  Bank  of  the  United  States,  as  assigoee  of  the 
Bank  of  Cdumbia,  and  other  claimants,  remain  unpaid. 

**The  claims  upon  the  estate  by  kichard  West,  Thomas  P.  Wilson 
and  the  Union  Bank,  were  recoveied  by  judgments  against  George 
Peter,  as  executor  and  indorser,  and  have  been  fully  paid  by  him. 

**By  the  statement  now  presented,  it  appears  that  the  estate  is 
indebted  to  the  executors  ITydSS  dollars  61  cents,  arising  from  the 
above  causes :  the  larger  part,  if  not  the  whole,  is  in  justice  due  to 
George  Peter :  in  addition  to  which  he  has  an  account  for  a  consider- 
able amount  which  is  suspended  in  this  audit,  on  account  of  some 
charges  in  blank,,  for  sundry  payments  to  managers  and  overseers^ 
blacksmith's  bills^  &c.  &c. ;  which  charges  may  be  considered  when 
the  claims  generally  shall  be  presented  for  final  settlement* 

**  The  death  of  the  executrix,  the  subsequent  death  of  Leonard  H. 
Johns,  who  was  the  acting  executor,  and  the  surviving  executor  not 
residing  in  the  District,  and  knowing  little  about  the  manner  in  which 
the  estate  has  been  managed,  the  want  of  papers  and  confused  state 
of  the  whole  concern,  renders  it  a  laborious  and  difficult  task  to  do 
exact  justice  to  all  parties ;  but  with  the  materials  within  bis  reach, 
the  auditor  has  made  the  best  report  in  his  power,  which  he  hopes 
will  be  received.  It  cannot  be  very  material  to  the  heirs,  whether 
they  still  owe  the  bank  or  not;  because  if  they  do  not  ow«  the  bank» 
they  will  be  by  the  same  amount  more  indebted  to  the  executors. 

"December  10,  18SS.'' 

The  complainants  excepted  to  the  report  of  the  auditor.  The  fol- 
lowing is  a  summary  statement  of  the  exceptions  : 

1  and  2.  That  the  auditor  has  not  charged  the  said  surviving 
executor  with  the  amount  of  the  inventories  of  the  personal  estate  of 
the  te8tator,^filed  by  the  said  executors  in  the  orpban'«i  court  of 
Washington  County,,  District  of  Columbia,  on  the  12th  of  December 
in  the  year  1812,  and  on  the  12th  of  January  1813. 

S.  That  the  auditor  has  not  recharged  the  surviving  executors  with 
the  sum  of  4552  dollars,  being  the  value  of  certain  personal  effects, 
part  of  the  assets  of  the  testator's  estate,  applicable  to  the  payment  of 
his  debts,  which  wiis  improperly  delivered  to  Sarah  Peter,  widow 
and  executrix  oi  the  said  David,  as  a  legacy,  and  for  which  said 
execulors  have*  obtained  improperly  a.  credit  on  the  settlement  of 
their  accounts  with  the  said  orphan's  court. 

4and5ii  That  the  auditor  has  not  ebarged  the  said  sutviving 
executor  with  the  amounts  respectively,  of  two  promissory  notes  of 
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George  Magruder,  and  interest  on  one  to  the  1st  of  January  1815, 
and  the  other  to  the  Ist  of  January  181 6,  which  said  notes  were  re- 
ceived by  the  said  executors  of  said  Magruder,  ior  the  second  and 
third  instalments  of  the  purchase  money  of  the  tract  of  land  called 
Dulin's  farm,  devised  to  be  sold,  and  sold  by  ea\d  executors,  taaidin 
the  payment  of  testator's  debts,  which  said  sums  of  money  were  lost 
by  the  gross  neglect  and  fault  of  the  said  executors. 

7.  That  the  auditor  has  given  credit  to  said  executor  in  said  ac- 
count current,  for  the  sum  of  5809  dollars  and  92  cents,  being  the 
estimated  amount  of  taxes  on  the  real  estate  devised  by  said  David 
Peter  to  the  complainants,  (the  appellees)  and  supposed  to  have 
accrued  prior  to  the  year  1829,  without  any  evidence  that  the  sud 
executors  had  ever  paid  that  or  any  other  sum  of  money  on  account 
of  such  taxes. 

8.  That  the  auditor  has  given  credit  to  the  executors  for  the  som 
of  6000  dollars,  being,  as  he  says,  the  estimated  amount  of  the  ex- 
penses of  Mrs  Sarah  Peter's  family  for  twelve  years,  without  evi- 
dence to  show  that  that,  or  any  other  sum  of  money  was  expended 
by  the  said  executors  for  such  purpose. 

9.  10  a^d  11.  That  the  auditor  has  given  credit  to  the  said 
executor,  for  the  sum  of  8931  dollars  and  12  cents,  for  discounts 
and  curtails  paid  in  the  Union  Bank  of  Georgetown,  and  1430  AA^ 
lars  and  75  cents,  for  discounts  and  curtails  paid  in  the  Bank  of 
Columbia,  since  the  25th  of  September  1815 ;  after  which  time  do 
debt  was  due  from  the  estate  of  David  Peter  to  either  of  the  said 
banks,  and  after  the  said  executors  were  in  possession  of  assets  of 
the  said  estate,  sufficient  to  pay  all  the  debts  of  the  said  David. 

12.  That  the  auditor  has  rejected  the  statement  and  account 
presented  on  the  part  of  the  complainants,  th<)  tippellees,  and  refused 
to  charge  the  said  executors  as  they  are  therein  charged. 

In  January  1835,  the  circuit  court  overruled  the  exceptions,  and 
on  the  25th  of  May  1835,  the  following  decree  was  made. 

"  This  cause  having  been  set  for  hearing  upon  the  bill,  answer^ 
exhibits  and  evidence,  and  having  been  argued  by  counsel,  it  id  this 
25th  day  of  May  1835,  upon  further  hearing  of  the  parties  and  their 
counsel,  ordered,  adjudged  and  decreed,  that  the  auditor's  report 
heretofore  excepted  to  by  the  complainant^i,  be  and  the  same  is 
hereby*  confirmed  and  the  exceptions  thereto  overruled. 

^  And  the  court,  further  considering  the  said  cause,  do  order,  ad- 
judge and  decree,  that  the  said  injunction,  granted  as  aforesaid,  oo 


JANUARY  TERM  1836.  543 

[Petar  T.  B^Ttrly.] 

the  prayer  of  said  eomplainaots  be,  and  the  same  is  hereby  made 
peipetuai,  and  that  the  defendants  pay  to  the  eomplainaots  their 
costs  of  snit" 

From  this  decree  the  defendants  appealed  to  this  court ;  and  the 
complainants  appealed  from  so  much  of  the  decree  as  confirmed  the 
auditor's  report. 

The  case  was  argued  by  Mr  Key,  and  Mr  Sergeant,  for  the  ap« 
pellanta,  George  Peter,  executor,  and  others ;  and  by  Coze  and 
Mr  Marbury,  for  James  B.  Beverly,  and  others. 

The  counsel  for  the  appellants  submitted  the  following  points  to 
the  court 

1.  Thai  under  the  arrangement  made  between  the  banks  and  the 
executors,  the  trust  estate  in  their  hands  continued  still  liable  to  the 
bank  for  the  testator's  debt,  notwithstanding  the  substitution  of  the 
executor's  notes. 

8.  That  if  not,  still  the  trust  estate  was  liable  for  the  indemnity 
and  reimbursement  of  the  executors,  who  had  assumed  the  responsi- 
bility of  these  debts. 

3.  And  if  so,  the  proof  shows  that  they  had  largely  overpaid  the 
estate,  even  beyond  the  amount  of  the  responsibility  thus  incurred : 
the  allowance  made  by  the  auditor,  for  the  support  and  education 
of  the  family,  excepted,  to  by  the  complainant,  being  correct,  and 
his  disallowance,  of  the  charge  on  the  executors  for  negligence,  for 
the  unpaid  balance  of  the  purchase  money,  for  Dulir's  farm,  also 
excepted  to,  being  also  correct. 

4.  That  under  the  will  the  power  to  sell  survives  to  the  remain- 
ing executor. 

5.  That  the  decree  of  the  court  below  is  repugnant,  erroneous^ 
and  contrary  to  equity,  inasmuch  as  confirming  the  auditor's  report, 
and  thereby  admitting  the  equity  of  the  defendants,  to  the  extent 
before  stated  ;  it  nevertheless  grants  a  perpetual  injunction  against 
the  appropriate  legal  mode  of  eflectuating  that  equity,  without  af- 
fording them  any  other  relief. 

Mr  Key,  for  Qeorge  Peter  and  others. 
The  facts  of  the  case  are  these  : 

The  testator,  D.  Peter,  died  in  1812,  leaving  a  widow  and  five 
children,  all  young ;  the  eldest  about  twelve  years  old.    They  con- 
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Unued  to  live  ia  the  mansioDhouse,  in  Georgetown,  till  1825,  when 
the  widow  died«  The  executors  were  the  widow,  her  brother  Leo- 
nard Johnc^  and  George  Peter,  the  testator's  brother,  the  eamfing 
executor. 

The  family  were  supported  and  educated ;  and  the  income  of  the 
estate  was  insufficient  for  that  purpose,  as  is  averred  in  the  anawen 
and  proved.  The  principal  debts  were  due  to  the  banks :  some 
discounts  were  paid^  but  a  large  amount  of  interest  is  still  due  on  the 
debts. 

The  executors  made  an  arrangement  with  the  banks,  by  which 
their  own  notes  were  substituted  for  the  testator^  and  were  to  be  so 
continued  as  long  as  the  bank  woutd  indulge,  or  until  the  ezecuton 
could  make  sales.  This  arrangement  was  understood  by  Beverly 
and  Ramsay  and  all  the  family,  as  is  proved  by  the  answers^  by 
Beverly's  letters  and  by  Kurtz. 

In  18S7  the  banks  file  a  bill  against  the  heirs,  to  sell,  the  real 
estate  to  pay  these  debts.  Beverly  and  the  other  heirs  answer^  that 
the  debts  are  paid  by  the  executors'  notes,  and  plead  limitaUons. 

In  themeantime,  the  surviving  executor,  having  judgments  against 
him  by  one  of  the  banks,  levied  or  about  to  be  on  his  own  property, 
is  advised  that  he  has  a  right  to  sell  the  city  lots,  as  isurviving  execa- 
tor,  and  advertises  a  sale  in  1828.  The  bill  is  then  filed  by  Beveriy 
and  the  heirs,  and '  injunction  obtained,  which  the  court  below  has 
decreed  shall  be  perpetual.  ^ 

In  1814  the'elecutors^old  Dulin's  farm  to  Magruder,  and  recei?ed 
about  one  third  of  the  purchase  money. 

The  will  shows  that  the  testator  intended  the  property  specificaDy 
devised  for  that  purpose,  should  be  applied  to  pay  his  debts  :  that  the 
other  property,  the  personal  estate,  should  be.kept  for  bis  fiupily; 
that  in  his  house  not  to  be  inventoried ;  and  that  the  children  shc^ 
be  maintained  and  educated.  The  city  lots  to  be  sold,  in  aid  ef 
.Dulin's  farm,  to  pay  his  debts,  as  soon  as  sales  could  be  eflfected. 

These  intentions  the  executors  have  fulfilled  :  and  it  is  not  credit- 
ors who  had  a  right  to  do  so,  that  are  complaining  of  this,  and  that 
their  debts  have  not  been  paid  out  of  the  personalty ;  but  the  hein^ 
who  have  received  all  the  benefit  of  the  estate,  as  intended  by  the 
testator,  who  have  had  all  the  personal  estate,  and  who  now  seek  to 
throw  the  debts  on  the  executors,  and  take  from  them,  for  their 
own  use,  the-  trust  property,  which  they  were  to  sell  to  pay  the  debCa 
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Their  bill  charges  misapplicalion  and  negligence.  What  is  the 
misapplication  1  Not  that  they  have  applied  the  estate  to  their  own 
use,  or  to  the  use  of  any  one  but  the  heirs ;  but  that  they  have  not 
<<  duly  administered"  the  estate,  by  applying  the  personal  estate  to 
pay  the  debts.  Nor  is  the  misapplication  charged  on  the  surviving 
executor     It  ma^  have  been  that  of  the  widow  and  her  brother. 

The  same  as  to  the  negligence:  and  the  answer  and  Beverley's 
own  letter^  and  his  bill/filed  in  1821,  and  dismissed ;  show  that  the 
defendant,  George  Peter,  came  into  the  trust  merely  to  attend  to  a 
farm  or  two  in  Maryland  ;  and  that  he  left  the  whole  management 
and  settlement  of  the  estate,  and  the  maintaining  and  educating  the 
children,  to  the  widow  and  her  brother,  the  other  executors.  If 
they  misapplied  the  assets  to  the  children's  use,  instead  of  the  credi- 
tors', it  would  be  bad  enough  for  the  children  to  complain  of  this 
against  them.  But  to  complain  of  this,  or  of  their  negligence  against 
the  defendant,  the  surviving  executor,  who  had  nothing  to  do  with 
it ;  would  be  still  more  unreasonable.  The  effort  is  to  make  him 
pay  the  testator's  debts,  because  the  other  executors  gave  the  pro- 
perty to  the  chiMren ;  and  it  is  made  by  the  children,  who  have  had 
all  the  benefit  of  the  property.     7  Johns.  Ch.  Rep.  23. 

First  point.  Were  the  debts  paid  to  the  banks  ? 

Payment  of  one  note  by  another,  is  never  presumed  an  extinguish- 
ment ;  it  must  be  proved  to  have  been  so  received. 

All  the  answers  and  evidence,  and  Beverly's  letters  to  1827,  and 
his  bill  filed  against  the  executors  in  1821  and  dismissed  in  1824^ 
show  it  was  not  so  received  ;  that  the  trust  property  still  continued 
liable  for  the  debtsw 

The  notes  of  the  testator  were  given  up,  not  to  be  cancelled,  but 
in  confidence,  to  be  preserved ;  to  be  filed,  with  the  executor's  ac- 
count, in  the  orphan's  court ;  that  account  was  not  finally  settled :  the 
notes  are  there.  11  Johns.  Rep.  513;  14  Johns.  Rep.  404,  414 ;  7 
Har.  &  Johns.  92 ;  2  Gill  &  Johns.  493. 

Second  point.  But  if  it  was  a  payment,  still  the  trust  estate  would 
be  liable  for  the  indemnity  and  reimbursement  of  the  executors.  The 
executors  would  be  substituted  for  the  creditors,  and  could  sell.  7 
Har.  &  Johns.  134;  4  Gill  &  Johns.  303;  2  Pick.  517  ;  1  Conn. 
Rep.  61. 

Third  point.  And  so  th^  proof  shows  that  they  had  largely  over- 
paid the  estate,  to  an  amount  far  beyond  the  amount  of  the  bank 
debts. 
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The  accounts  taken  by  the  auditor  all  show  this ;  and  the  ezeep- 
tions  were  properly  overruled  by  the  court,  below.  As  to  the  firit, 
second  and  third  exceptions,  the  auditor  was  right  in  not  charging 
the  executors  with  the  inventories,  and  in  allowing  them  what  they 
gave  the  widow.  He  charges  them  with  what  they  sold  ;  all  the 
rest  the  family  had. 

As  to  the  fourth  and  fifth,  the  charge  of  negligence  in  not  re- 
covering the  balance  of  the  purchase  money  from  Magruder :  the 
executors  are  proved  to  have  acted  by  advice  of  counsel ;  to  have 
brought  an  ejectment  to  recover  the  land  and  re-sell  it.  If  there  was 
any  delay  in  that  point,  the  fault  was  Beverly's,  who  undertook  to 
superintend  it.  2  Johns.  Ca.  376 ;  4  Gill  &  Johns.  323 ;  1  Har.  k 
Gill  88  ;  4  Gill  and  Johns.  453 ;  4  Rawle  148. 

As  to  the  sixth,  the  tax  lists  show  the  amount  paid  ;  there  was 
no  other  way  of  being  paid  but  out  of  the  estate  by  executon — 
this  is  proved  also  by  Beveriy's  letters. 

As  to  the  other  exceptions,  the  auditor  was  right  in  allowing  for 
the  discounts  paid  on  their  notes,  and  in  allowing  600  dollars  a  year 
for  twelve  year's  maintenance  of  the  family  ;  the  proof,  and  Beverly's 
letters  show  this.  He  married  in  1819,  and  lived  with  his  wif)^ 
with  the  widow,  her  mother,  till  shortly  before  her  death.  Wire  v. 
Smith  and  Buchanan,  4  Gill  &  Johns.  303;  Billington's  Appeal,  S 
Rawle  48. 

As  to  the  fourth  point,  the  po\Ver  of  the  surviving  executor  to  sdl: 
he  cited,  Lock  v.  Locket,  1  And.  145 ;  3  Dyer  371  ;  Moore's  Case,  S 
Leon.;  Pow.  on  Dev.  239;  Sug.  on  Powers  157,  and  note;  6 
Rand.  600 ;  2  Dall.  223 ;  3  Binn.  69 ;  1  Yeates  422  ;  3  Yeates  163 ; 
4  Hen.  &  Munf.  444;  5  Muuf.  150;  4  H.  &  M'H.  455:  and 
contended  that  this  will  created  a  trust,  not  a  naked  power,  which 
survived,  and  to  the  executora  virtute  officii ;  cited,  Sug.  ou  Powen 
111,  and  note. 

Fifth  point.  The  court  confirnicd  the  auditor's  report,  admitting 
thereby  that  the  estate  was  overpaid  by  the  executors,  and  yet  pro- 
hibit the  sale :  this  is  repugnant  and  erroneous.  If  the  court  thoo^t 
the  surviving  executor  had  no  power  to  sell,  why  eujoin  him  ?  Whj 
not,  as  the  parlies  were  all  before  t  he  court,  appoint  a  trustee  and 
decree  a  sale  ?  This  they  could  have  done  wiih  a  cross-bill.  But 
if  a  cross-bill  had  been  necessary,  the  court  should  have  directed  it. 
Coop,  Eq.  7,  pi.  34,  84  ;  7  Johns,  Ch.  Rep.  250,  251  ;  Mitf.  Si. 
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The  counsel  for  Beverly,  and  ihe  other  appellees,  insisted  : 
•1.  That  at  the  date  of  the  advertisement  of  the  sale  of  the  lots, 
there, was  no  debt  due  the  banks,  or  either  of  them,  or  any  olhefr 
debt  whatsoever,  for  the  payment  of  which  it  was  either  necessary, 
proper  or  lawful  for  George  Peter  to  sell  the  city  lots. 

2.  That  the  balance  of  debt  appearing,  by  the  auditor's  report,  to 
be  due  from  the  heirs  of  David  Peter  to  the  executors,  is  made  up  of 
charges  which,  if  they- have  any  valid  existence,  have  arisen  since 
the  death  of  David  Peter,  ard  are  not  embraced  within  the  provisions' 
contained  in  his^ill  for  the  payment  of  his  debts;  and,  consequently, 
that  tLe  real  estate  is  not  liable  to  be  sold  for  the  payment  of  the 
same. 

S.  That  the  surviving  executor,  George  Peter,  has  no  legal  right 
or  authority,  as  executor,  to  sell  the  land  in  the  said  will  devised  to 
be  sold  for  the  payment  of  the  testator's  debts, 

4.  That  the  city  lots,  advertised  to  be  sold  as  aforesaid,  are  not  by 
the  will  devised  to  be  sold,  until  the  proceeds  of  the  sale  of  the  farm 
on  Which  Dulin  Uved,  and  the  personal  estate,  has  been  applied,  and 
a  deficiency  appear. 

5.  And  in  order  that  the  whole  controversy  between  the  parties 
may  be  closed  without  further  appeal  to  this  court ;  the  appellees 
further  insisted,  that  the  circuit  court  erred  in  overruling  the  several 
exceptions  aforesaid  to  the  auditor's  report,  and  in  ratifying  and 
affirming  the  said  report. 

Mr  Marbury,  for  the  appellees  : 

The  executors  claim  a  right  under  the  will  of  David  Peter  to  sell 
the  land  devised  for  the  payment  of  his  debts  ;  they  have  been  en- 
joined from  so  doing  until  it  shall  be  ascertained  that  there  are  debts 
existing,  for  the  payment  of  which  it  would  be  right  to  make  such 
sale  :  tlie  debts  alleged  to  be  unpaid  are  those  which  were  owing  by 
the  testator  at  the  time  of  his  death  to  the  Bank  of  Columbia,  and 
the  Union  Bank  of  Georgetown.  On  the  part  of  the  appellees,  it  is  in- 
sisted,  that  these  debts  have  been  paid  since  the  death  of  David  Peter ; 
not  in  fact  with  money/  but  by  the  substitution  of  the  private  notes 
of  the  executors,  and  the  simultaneous  surrender  by  the  banks  to 
the  executors  of  the  original  notes  of  their  testator,  with  the  design 
that  the  executors  might  exhibit  those  notes  as  paid,  and  obtain  a 
credit  for  the  amount  in  the  settlement  of  their  account  with  the 
orphan's  court.     As  a  sufficient  consideration  for  their  assumption  to 
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pay  these  debtg,  the  executors  had  in  their  control  an  estate  nmf^ 
sufficient  for  payment  of  all  the  debts  of  the  testator,  wheneyer  they 
should  please  to  apply  it ;  their  notes  given  in  lieu  of  the  testator's 
have  been  renewed  by  the  banks  from  time  to  time  for  the  term  of 
fifteen  years.  The  object  of  their  arrangement  had  been  accomplished ; 
their  account  has  been  settted  in  the  orphan's  court ;  they  have  ob- 
tained a  credit  for  the  amount  of  David  Peter's  debts  to  the  banks;  hk 
notes  are  there  filed  as  vouchers  by  which  the  executors  are  dis- 
charged from  liability  to  account  for  an  equal  amount  of  the  assets 
in  their  hands.     Having  thus  dealt  with  the  executors,  the  banks 
cannot  now  claim  to  be  creditors  of  the  estate-of  David  Peter. 

If  one  deal  with  another's  agent,  and  give  him  a  receipt  for  a  sum  of 
money  which  the  agent  hM  a  right  to  pay;  and  on  the  faith  of  that 
receipt  the  agent  obtains  a  credit  in  settlement  with  his  priQcipsI, 
the  debt  is  thereby  discharged.     15  Johns.  Rep.  276. 

It  is  conceded  that  the  acceptance  of  a  promissory  note  wfll  not 
pay  a  debt,  unless  it  be  so  agreed ;  but  the  acceptance  of  such  a 
note,  and  the  simultaneous  surrender  of  that  in  lieu  of  which  it  ii 
given,  are  necessarily  conclusive  of  the  fact  that  it  was  given  and  re- 
ceived in  payment.  16  Johns.  Ren.  S78 :  12  Johns.  Rep.  409;  1 
Dane's  Ab.  126. 

It  is  said,  if  the  debts  have  been  paid  by  the  executors^  they  stand 
in  the  place  of  the  creditors,  and  are  entitled  to  sell  for  their  ova 
indemnity.  It  cannot  be  denied  that  a  trustee  who  advances  his 
own  money,  before  sale,  to  pay  the  debt  of  his  principal,  may  make 
the  trust  fund  available  to  himself  for  his  indemnity.  In  this  case^ 
however,  the  executors  had  the  control  of  an  ample  personal  estate^ 
including  the  proceeds  of  the  land  sold  by  them  under  the  wiU^to 
pay  the  debts.  If  it  has  become  a  matter  of  account  between  exe- 
cutors and  heirs,  this  personal  estate  must  be  first  accounted  fo. 
What  has  become  of  it  1  Why  have  the  executors  not  a|^ed  it  to 
discharge  the  debts?  They  ought  not  to  be  allowed  to  appropriate 
other  parts  of  the  estate  before  this  has  been  accounted  for.  The 
land  devised  to  be  sold  for  the  payment  of  debts  is  in  equity  regarded 
as  personal  estate.     1  Har.  &  Gill  96. 

A  full  and  satisfactory  account  has  not  been  taken  ;  the  auditor 
has  refused  to  charge  the  executors  with  the  amount  of  the  inventoiy 
of  the  testator's  estate,  made  out  by  theoiselves,  and  returned  to  the 
orphan's  court :  and  this,  under  the  pretext  that  the  property  tbereia 
inventoried  and  appraised,  nev^r  came  to  the. possession  of  the  exe- 
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cafora.  This  is  at  variance  with  the  evidence  in  the  cause,  and  the  act 
of  the  executors ;  who,  in  tlieir  settlemenis  in  the  orphan's  court, 
have  charged  ihemselves  wiih  ihe  same  properly.  Thenci  of  1798, 
ch.  101,  requires  execuiors  and  adiuinisiraiurs  to  return  inventories 
only  of  properly  which  does  coine  to  their  possession  ;  and  such  re- 
turn is  prima  facie  evidence  agninst  them.  ■  The  inventory  is  the 
basis  of  the  administration  account :  the  act  requires,  in  terras,  ihat 
the  executors  shall  be  charged  with  the  amount  of  it ;  they  must  dis* 
charge  tliemselves. 

The  auditor  has  also  refused  to  charge  the  executors  with  the 
notes  taken  by  them  of  the  purchaser  of  DuUn's  farm,  sold  under 
the  authority  in  the  will ;  although  it  is  made  manifest  that  the 
money  secured  by  those  notes,  has. been  lost  by  their  gross  negli- 
gence. Near  five  years  were  suilered  to  elapse,  after  the  notes  had 
fallen  due,  before  any  step  was  taken  to  enforce  the  payment  of 
the  money  ;  a  suit  was  then  brought  against  the  drawer,  but  no  suit 
was  ever  instituted  against  the  sureties;  the  remedy  against  them 
was  voluntarily  abandoned  by  the  executors.  They  are  chargabie 
with  the  amount  of  the  notes  and  interest  to  the  period  of  their  ma- 
turity ;  from  that  day  the  amount  must  be  taken  to  be  assets  in 
hand  for  the  payment  of  debts.  3  Johns.  CI).  Rep.  553';  i  Johns. 
Ch.  Rep.  284;  1  Har.  &  Gill  88 ;  2  Brown's  Ch.  Rep.  156  ;  6  Ves. 
839;  11  Wend.  Rep.  361. 

It  has  been  said,  Che  executors  are  not  chargeable  with  the  per- 
sonal estate,  because  the  testator  has  chaiged  his  leal  estate  with 
the  payment  of  his  debts,  and  thereby  exempted  the  pergonal  estate, 
and  given  it  to  his  f-imily.  The  personal  estate  is  the  pinnary  fund 
for  the  payment  of  debts,  and  must  be  first  applied  In  order  to  ex- 
empt it,  the  testator  must  express  hia  intention  .o  that  effict :  it  3 
notsuflScient  merely  to  charge  the  ual  estate  ;  he  must  show  ex- 
pressly his  intention  to  be,  that  the  personal  estate  ^hiJl  not  be  ap- 
plied in  discharge  of  his  debts.  I  Brown's  Ch.  Rep.  144;  1  Ch.  Ca. 
296. 

There  is  nothing  in  the  will  of  the  testator  to  support  the  con- 
struction of  the  opposite  counsel.  The  real  estate  is  charged  only 
to  aid  in  the  speedy  payment  of  the  debts,  but  the  personal  estate  is 
uotexemptedj  either  directly  or  indirectly. 

The  auditor  has  not  only  refused  to  debit  the  executors  with  the 
preceding  charges,  but  he  has  allowed  them  credits  which  can  be 
]i(u$tainc(i  neirhor  by  the  evidence  or  law  :  in  his  account,  the  cxe- 
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cutors  are  credited  by  the  sura  of  5809  dollars ;  being,  as  he  sajs, 
the  estimated  amount  of  taxes  on  the  real  estate  of  David  Peter,  from 
his  death  in  1812  to  1829.  That  such  taxes  became  due,  and  have 
been  paid,  is  proved ;  but  by  whom,  and  out  of  what  fund,  paid,  is 
not  proved.  It  was  not  the  duly  of  the  executors,  or  even  proper  for 
them  to  pay  such  cliarges,  and  more  particularly,  while  debis  were 
outstanding  and  unpaid :  it  is  not,  therefore,  to  be  presumed,  that 
this  sum  was  paid  from  the  personal  estate  and  by  the  executors. 

They  have  also  been  credited  by  the  sum  of  6000  dollars,  alleged 
to  have  been  expended  by  them  in  the  maintenance  of  Mrs  Sarah 
Peter's  family  ;  and  this  has  been  done  without  any  evidence  that 
the  executors  ever  expended  one  cent  for  any  such  purpose. 

The  income  of  their  estate  is  the  proper  fund  for  the  educalioo 
and  maintenance  of  heirs,  during  their  minority.  The  law  indicates 
this ;  and  guardians  are  not  permitted  to  exceed  it  without  necessity, 
and  then,  only  with  the  sanction  of  the  judge  of  the  orphan's  court 
Acts  of  Assembly,  1785,  ch.  80,  sec.  9—1798,  ch.  101,  sub.  ch.  12, 
sec.  10;  2Har.  &  Gill  126. 

The  testator,  in  his  will,  sets  apart  the  income  of  his  estate  for  this 
very  purpose ;  the  executors  had  no  right  to  exceed  it :  if  they  have 
done  so,  Ihey  should  show  that  necessity  required  it;  that  the 
orphan's  court  sanctioned  it ;  and  that  they  actually  expended  the 
money  for  the  purpose.  They  show  neither :  this  credit  ought  not 
to  be  allowed.     1  Har.  &  Johns.  227 ;  8  Mass.  Rep. 

If  the  account  be  remodelled,  and  the  principles  contended  for  be 
admitted,  it  is  apparent  that  the  executors  in  1816  were  in  posses- 
sion of  abundant  means,  at  pleasure,  to  pay  all  their  testator's  debts; 
it  was  their  duty  to  apply  the  assets  to  that  purpose,  and  save  the 
estate  from  the  accumulation  of  interest.  Whether  they  applied  the 
money  to  their  own  use,  or  only  neglected  lo  apply  it  properly,  is  of 
no  consequence ;  they  are  chargeable  with  the  interest.  If  they  have 
suffered  the  debts  to  stand  unpaid,  and  have,  themselves,  sub^^ 
quently>  paid  them,  wiiU  interest,  they  ought  not  to  be  allowed  in 
their  account  for  the  interest  so  paid  ;  it  was  created  by  their  neg- 
lect,  and  they  sliould  bear  the  burthen  themselves:  all  discounts 
and  interest  paid  after  ihe  year  1816,  and  credited  by  the  auditor, 
ougiu  to  be  disallowed. 

The  surviving  executor  is  ecjually  chargeable  with  the  others; 
he  joined  in  the  return  of  the  inventories:  that  fact  shows  hiin  in 
poswession  of  tlie  piY>peLty  included  in  them;  it  was  not  only  his 
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right,.but  his  duty,  to  retain  that  possession  and  apply  it  to  the  pur- 
poses  of  the  estate.     Dick.  356 ;  1  Russ.  &  Mylne  64. 

He  joined  also  in  the  sale  of  the  land,  and  in  the  receipt  for  the 
cash  paid,  and  notes  given  for  the  purchase  money  ;  and  although 
the  money  may  have  been  paid  lo  another,  yet  he  is  responsible. 
Prec.  in  Ch.  173. 

Cose  followed  on  the  same  side. 

Mr  Sergeant  in  reply  : 

It  is  argued  on  the  part  of  Beverly  and  others  : 

1. .  Thai  there  was  no  debt  due  to  either  of  the  banks,  nor  any  other 
debt  due  by  the  estate  of  George  Peter,  for  which  it  was  proper,  law- 
ful and  necessary  lo  make  a  sale  of  the  real  estate. 

The  inquiry  then  ib,  was  there  a  debt  due  to  the  Bank  of  Colum- 
bia, and  to  the  Bank  of  the  United  Slates.  This  is  the  first  branch 
of  the  question. 

It  ic  not  denied  or  disputed  that  at  the  time  of  the  decease  of 
David  Peter,  debts  were  due  to  both  those  banks^  Have  those  debts 
been  paidi  For  their  payment  provision  was  made  by  the  will; 
a  trust  accompanied  with  a  power  to  sell  particular  portions  of 
the  estate,  was  created  by  it.  The  proof  of  the  payment  of  the 
debts  lies  on  those  who  now  seek  to  obtain  the  estate  of  the  testator, 
aud  to  restrain  the  executor  from  selling  the  same  for  their  payment. 
Until  payment,  the  debts  remain  a  lien  on  the  trust ;  and  nothing 
can  affect  the  lien  but  a  failure  of  the  trust,  or  a  failure  of  power  to 
execute  it. 

Have  the  complainants  in  the  circuit  court  proved  that  these  debis 
have  been  paid  1  They  do  not  pretend  that  an  actual  payment  has 
been  made.  It  is  well  known  lo  tjiem  thai  the  executors  never  had 
the  means  of  payment ;  and  this  is  manifest  from  the  accounts  which 
were  exhibited  lo  the  auditor,  and  which  are  in  the  record. 

But,  without  even  an  allegation  of  actual  payment  of  the  debts,  an 
attempt  has  becii  made  to  show  a  constructive  payment:  and  while 
the  surviving  executor  would,  by  the  success  of  this  effort,  remain 
personally  liable  for  the  debts,  and  tiie  whole  of  his  private  estate 
will  be  absorbed ;  the  csltvic  of  his  testator,  David  Peter,  will  be  en- 
joyed by  his  devisees. 

The  discharge  of  the  estate  of  the  testator  from  the  debts  due  at 
the  time  of  his.  decease  to  the  banks,  is  assciicd,  and  claimed,  because 
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the  notes  given  by  him  were  surrendered  to  the  executors,  and  their 
private  notes  given  to  the  banks  in  lieu  of  them: 

**  The  acceptance  of  a  negotiable  note  for  an  antecedent  debt,  will 
not  extinguish  such  debt,  unless  it  is  expressly  agreed  that  it  is 
received  as  payment."  Spencer,  Justice,  in  James  v.  Hackley,  16 
Johns.  Rep.  278.  It  was  expressly  agreed  in  this  case,  that  the 
surrender  of  the  notes  should  not  be  so  considered ;  and  the  parties 
interested  always  acted  in  the  spirit  of  the  arrangement  It -was 
known  to  Mr  Beverly,  that  the  debts  to  the  banks  continued,  and 
had  not  been  paid.  In  his  correspondence  he  refers  to  the  payment 
of  a  part  of  the  funds  of  the  estate  to  the  discharge  of  the  discount^ 
and  to  the  peculiar  liability  of  Mrs  Peter  for  some  part  of  the  debt, 
by  note?  given  by  her.  This  is  also  proved  by  evidence  in  the  case; 
and  in  a  bill  filed  by  Mr  Beverly  jn  1821,  the  debts  are  stated  to  be 
unpaid.  In  support  of  the  position  that  giving  up  a  note  is  not  an 
extinguishment  of  a  debt:  cited,  Arnold  v.  Camp^  12  Johns.  Bepi 
409 ;  16  Johns.  298 ;  Glen  v.  Smith,  2  Gill  &  Johns.  Rep.  493. 

The  legal  presumption  is,  that  it  is  not  an  extinguishmeot  of  a 
pre-existing  debt ;  but  there  are  cases  where  the  court  will  intend  it 
to  have  been  in  satisfaction  of  such  a  debt.  Arnold  v.  Camp,  II 
Johns.  409  ;  Cheever  v.  Smith,  15  Johns.  276 ;  James  v.  Hackley,  IS 
Johns.  273. 

Has  the  principle  any  application  to  the  case  before  the  court! 
The  contrary  is  asserted,  and  the  record  furnishes  abundant  evideoce 
to  support  the  assertion.  Every  one  interested  in  the  estate  knew 
the  real  situation  of  the  case.  The  whole  of  the  resources  were  in- 
sufficient to  support  Mrs  Peter,  as  she  was  authorized  to  claim  to  be 
supported  by  the  will ;  and  the  executors  had  no  means  to  pay  the 
debts.  The  family  of  the  ti^stator  were  mainiained,  and  Mr  Beverlj 
resided  in  the  family  mansion,  after  his  marriage  with  one  of  the 
children.  He  was  well  acquainted  with  the  affairs  of  the  estate,  aod 
acted  in  reference  to  them. 

The  executors  were  always  creditors  of  the  estate.  In  1814  the 
estate  owed  the  executors  9148  dollars  and  40  cents.  h\  1821  the 
balance  due  them  was  24,131  dollars  and  10  cents.  The  re|)ortof 
the  auditor  fully  establishes  the  fact,  ttiat  the  estate  \vas  always  in- 
debted to  them  in  a  large  anionnl.  Upon  his  report,  11,539  dollafs 
and  Gl  cents  were  due  to  ihcm,  excln^^ivc  of  the  bimk  debts.  If  these 
estimates  .are  denied;  it  will  still  be  admitted  that,  in  any  form  of 
atatiog  the  accounts,  thev  were  creditors. 
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It  was  perfectly  consistent  with  the  trust  in  the  executors,  to  make 
the  arrangements  they  did  for  the  postponement  of  the  bank  debts : 
and  they  did  it  in  good  faith.  The  bank,  to  give  time,  required 
notes  from  the  executors  individually:  aqd  notes  were  accordingly 
given.  But  the  agreement  was  also  made,  thai  the  banks  were  to 
continue  their  claim  on  the  trust.  The  equity  is  therefore  against 
the  extinguishment  asserted. 

There  are  collateral  proofs  that  this  was  the  arrangement  The 
discounts  paid  are  charged  to  the  estate,  and  the  cost  of  a  protest  is 
charged.  Beverly  always  admitted  ihe  charge  for  discounts  on  the 
notes,  after  the  original  notes  had  been  given  up.  Tlie  first  objec- 
tion ever  brought  forward,  was  presented  on  filing  the  exceptions  to 
the  master's  report.  It  is,  in  fact,  the  ordinary  cascLof  putting  vouch* 
ers  in  the  hands  of  the  trustee,  under  a  special  agreement.  Cited, 
2  Gill  &  Johns.  510. 

2.  But  suppose  the  facts  were  that  the  estote  of  David  Peter  was 
no  longer  indebted,  to  the  banks.;  that  by  the  surrender  of  his  notes, 
.and  taking  the  private  notes  of  the  executors,  they  were  no  longer 
creditors  of  the  estate:  would  the  debt  be  thereby  extinguished  1  Ii 
would  only  be  transferred ;  and  would  be,  and  remain  until  paid  by 
the  estate,  due  to  the  executors.  In  equity,  they  would  be  the  cre- 
ditors of  the  estiEtte;  and  would  be  entitled  to  the  benefits  of  the  secu- 
rity in  the  will.  .The  surviving  executor  would  still  be  a  trustee ; 
and  have  all  the  rights  over  the  estate  to  provide,  by  its  sale,  for  the 
satisfaction  of  the  debts  which  were  originally  given  by  the  wilL 
To  the  authorities  cited,  may  be  added  Greiner's  case,  2  Watts's 
Reports  414. 

The  executor  agrees  that  the  original  creditor  shall  still  have  the 
security.  This  he  has  a  right  to  do;  and.no  one  can  interpose  to 
prevent  his  carrying  this  purpose  into  e0ect.  There  is  a  plain  equity 
in  fistvour  of  this. 

But  there  is  a  further  equity  in  this  case,  supporting  all  that  has 
been  urged  for  the  consideration  of  the  court.  It  answers  also  the 
second  point  made  by  the  appellees.  That  point  is,  that  if  any  ba- 
lance is  due  to  George  Peter,  as  stated  in  the  auditor^s  report,  it  is 
made  up  of  charges  arising  since  the  date  of  the  will,  not  embraced 
in  the  provisions  thereof  for  the  payment  of  the  same;  and  there- 
fore that  the  real  estate  of  the  testator  is  not  liable  to  be  sold  for  the 
payment  of  that  debt. 
The  facts  stated  in  this  proposition  are  not  sustained.  There 
VOL,  X. — 3  u 
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never  was  in  the  hands  of  the  executors^  or  under  their  eontrol,  the 
means  of  paying  the  debts.  After  making  the  provision  for  Mrs 
Peter,  the  whole,  and  more  than  the  available  means  of  the  estate, 
were  consumed.  The  debts  due  the  executors  grew  out  of  advances 
made  for  the  estate,  for  taxes,  expenses  and  interest. 

Who  are  the  parties  before  the  court  1  The  executor,  and  the 
only  remaining  creditors  on  one  side ;  and  the  children  of  the  testator, 
his  legatees,  On  the  other.  It  is  the  duly  of  the  executor  to  execute 
the  will ;  and,  independently  of  the  creditors,  he  had  no  other  law  lo 
regulate  his  action,  and  no  other  powers  but  those  given  by  the  will 
Creditors  may  defeat  the  purpose  of  the  testator,  and  control  the 
action  of  the  executors ;  but  in  this  case  they  submit  to  it,  and  ask 
the  executor  to  perfomi  his  trust. 

What  then  is  the  will  which  the  executors  were  to  execute?  What 
are  its  provisions  1 

1.  As  to  a  portion  of  the  personal  property,  which  was  not  to  be 
appraised  or  valued.  This  amounted  to  4552  dollars ;  and  was 
part  of  the  personal  estate  in  the  dvvellinghouse  at  Georgetown ; 
and  was  giv<^n  to  Mrs  Peter. 

2.  Certain  specified  portions  of  real  estate,  and  personal  esta^  on 
part  of  it,  are  set  apart  for  the  payment  of  debts. 

3.  All  the  rest  of  the  estate  is  given  for  the  maintenance  of  die 
family  of  the  testator,  and  for  the  maintenance  of  the  children. 

Such  a  will  may  be  wise,  or  it  may  be  unwise,  but  it  is  a  good 
will  and  lawful ;  and  it  is  the  duty  of  an  executor  to  execute  it  if 
he  can.  The  power  to  do  so  depends  on  the  creditors ;  and  ibe; 
have  agreed ;  they  take  the  trtist,  and  ask  its  performance.  Can 
the  legatees  object  to  this  ?  If  they  do,  they  object  not  to  the  pro- 
ceedings of  the  executor,  but  to  the  direction  of  the  testator.  Tiie 
testator  marsliailed  the  assets.  The  will  has  been  executed  in  tbe 
spirit,  and  according  to  the  directions  of  tbe  testator.  The  will  made 
the  real  estate  personal  estate. 

If  it  shall  be  said  that  the  estate  has  not  been  administered  ac- 
cording to  law;  it  is  answered,  that  they  have  not  administered  it 
as  the  law  would  have  required  of  them  if  there  had  been  no  will: 
but  they  have  conformed  to  the  will  in  the  administration  ;  and  this 
the  creditors,  now  before  the  court,  have  permitted  them  to  do. 

The  family  have  every  part  of  the  estate  but  that  which  is  now 
claimed  by  the  creditor,  and  by  the  executor,  to  pay  the  debts;  and 
now  they  want  this  because  they  have  had  the  rest.     They  would 
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leave  the  creditors  unpaid,  and  would  deprive  the  executor  of  all 
his  property ;  obliging  the  creditors  of  their  parent  to  take  his  estate 
for  the  satisfaction  of  debts,  which,  bv  the  will  of  their  parent,  were 
to  be  paid  out  of  his  estate. 

Against  the  claim  of  the  surviving  executor,  a  claim  founded  on 
his  assumption  of  the  debt  of  their  father,  the  appellees,  his  legatees, 
would  now  plead  the  statute  of  limitations  I 

The  creditors  now  ask  to  have  the  fund  provided  by  the  testator, 
applied  to  the  payment  of  their  debts.  This  is  resisted  by  the  chil* 
dren  of  the  testator*  The  equity  of  'the  claim  is  too  plain  to  admit 
of  a  doubt. 

It  is  altogether  unnecesomry  here  to  inquire  what  would  be  the 
effect  of  the  executors  having  misapplied  the  other  funds  of  the  estate. 
They  have  not  done  so.  The  evidence  ;  the  true  purpose  and  in- 
tent of  the  will ;  and  the  report  of  the  auditor,  clearly  prove  this. 
But  if  they  bad  done  so,  on  whom  ought  the  loss  to  falM  It  ought 
not  to  fall  on  the  creditors,  or  upon  their  fund.  Their  forbearance 
should  not  be  visited  by  such  a  penalty.  There  is  no  construction 
of  the  will  which  will  sustain  such  a  suggestion.  The  purpose  of 
the  will  was  to  designate  and  set  apart  a  portion  of  the  estate  for 
the  payment  of  the  debts  of  the  testator.  The  will  gives  the  executors 
a  power  to  sell  those  portions  of  the  estate  to  satisfy  the  debts.  *  It 
creates  a  trust;  Bugden  392,  393  ;  and  equity  will  not  permit  the 
trust  to  fail  for  want  of  a  trustee.  In  this  case,  it  survives  to  the 
present  executor,  the  appellant.  Not  being  a  naked  power,  but  one 
created  for  a  special  and  expressed  purpose;  being  a  trust;  it  will  not 
be  permitted  to  fail.  Cited  Wilmot  23 ;  Williams  on  Executors 
626,  627. 

The  construction  of  the  will  which  is  asserted  for  the  appellant  is 
strongly  supported  by  the  judgment  of  the  court  of  appeals  of  Mary- 
land. 4  Gill  &  John.  Rep.  328,  329. 

Upon  the  exceptions  to  the  auditor's  report,  Mr  Sergeant  argued : 
as  to  the  first  and  second  exceptions,  the  property  in  the  invento- 
ries was  not  sold,  nor  cpnverted  to  the  use  of  the  creditors.  It  re- 
mained with  Mrs  Peter  and  her  family,  and  remains  still  with  them. 
Are  the  amounts  of  the  inventories  of  that  property  to  be  charged  to 
the  executors,  who  never  received  any  of  the  property ;  or  to  the 
creditors,  by  whose  forbearance  the  family  of  the  testator  was  per- 
mitted to  enjoy  iti  These  observations  also  apply  to  part  of  the 
matter  in  the  fourth  and  fifth  exceptions. 
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It  is  denied  that,  on  the  part  of  George  Peter,  the  appellant,  there 
was  ever  a  neglect  of  duty.  It  does  not  appear  that  at  any  lime 
until  the  filing  of  the  amended  bill  in  this  case,  it  was  ever  alleged 
or  mentioned.  It  is  now  brought  forward,  after  one  of  the  executon 
is  dead,  and  his  papers  have  been  destroyed  ;  and  after  Mrs  Peter's 
death*  It  is  now  charged  against  the  only  surviving  executor,  and 
who  did  not  at  any  time  take  any  other  part  in  the  business  of  the 
estate,  but  collecting  rents ;  and  who  never  appropriated  a  dollar  of 
the  estate  to  h\9  own  use. 

In  reference  to  the  charge  of  neglect  in  not  collecting  the  balance 
of  the  debt  from  the  Dulin  farm;  no  imputation  of  .this  kind  can  be 
sustained.  It  might  well  be.supposed  that  the  property  sold  was  a 
security  for  that  balance;  and  the  purchaser  had  acquired  no  tide. 
The  necessity  of  suing  out  the  notes  is  not  admitted,  for  the  execu- 
tors might  have  thought  their  recovery  doubtful ;  or  have  thought  a 
suit  unnecessary.  But  as  to  this,  there  is  &  clear  protection  from 
personal  liability  by  the  executors,  as  they  put  the  claim  into  the 
hands  of  counsel ;  and  Mr  Beverly  was  well  acquainted  with  the 
whole  proceeding. 

As  to  the  seventh  exception,  the  auditor,  in  giving  the  credit  cook 
plained  of  in  it,  was  perfectly  right.  Vouchers,  sufficient,  under  the 
.  circumstances  of  the  case,  and  considering  f  he  nature  of  the  expend- 
itures, were  furnished  to  support  the  credit.  Of  the  eighth  exceptioo 
it  may  also  be  said,  that  the  vouchers  were  such  as  ought  to  haie 
satisfied  and  did  satisfy  .the  auditor.  It  coul(]  only  be  by  an  estimate 
of  the  family  expenses  of  Mrs  Peter,  that  the  auditor  could  arrif&at 
any  particular  sum.  For  such  expenses  receipts  are  not  kept.  The 
decision  of  the  auditor  on  the  amount  is  sufficient  to  sustain  it 

The  exceptions  which  go  to  the  rejection  of  the  debts  for  bank  cur- 
tailments,  and  the  payment  of  the  discounts  on  the  notes,  cannot 
prevail ;  either  if  thb  debt  was  set  down  by  the  estate  to  the  banki^ 
or  to  the  executors.  There  were  no  riieans  of  making  these  paymentst 
in  th :  hands  of  the  executors,  derived  from  the  estate;  and  the  funds 
must  therefore  have  been  provided  out  of  their  private  means. 

Mr  Sergeant  went  into  a  particular  statement  of  the  accounts  of 
the  executors,  for  tiie  purpose  of  answering  the  twelfth  exceptioo: 
and  contended,  that  the  auditor  was  right  in  rejecting  the  statement 
and  account  presented  by  the  appellees;  and  refusing  to  charge  the 
executors  as  charged  by  them. 
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He  contended,  tbat  no  fair  account  could  be  made,  which  would 
not  show  a  balance  in  favour  of  the  executors  to  a  very  large  amount. 
To  prevent  this  balance,  there  are  but  two  ways  of  stating  the  ac- 
count. One,  to  apply  certain  inapplicable  rules  to  the  conduct  of 
the  executors,  which,  when  they  ought  to  apply,  are  very  well :  the 
other,  to  invoke  and  apply  the  statute  of  liinitaiions.  One  mode 
makes  the  executor  pay  what  the  legatees  have  had,  what  the  family 
has  subsisted  upon;  the  other  deprives  the  creditors  of  what  they 
ought  to  have  had. 

It  is  said  they  had  no  right  to  apply  the  personal  estate  to  the  sup- 
port of  the  family  of  Mrs  Peter,  and  to  the  education  of  the  children. 
That  this  was  not  a  lawful  course  of  administivation. 

This  ppsition  is  true,  to  a  great  extent,  where  there  is  no  will ;  but 
even  in. such  a  case,  the  rule  is  not  universal.  Some  albwance  is 
always  to  be  made,  and  is  always  made.  So  it  may  be  true,  when 
the  will  does  not  contain  a  provision  to  the  contrary. 

A  mere  charge  of  the  real  estate  with  debts,  does  not,  it  is  said,  dis- 
charge the  personal  estate;  and  thecounsel  for  the  appellees  havecited 
cases  to  show  this.  Be  it  so ;  for  in  the  case  before  the  court  it  is  of  no 
moment.  It  is  sufficient,  if  there  be  an  intention  of  the  testator  de- 
clared in  the  will,  that  the  personal  estate  shall  be  applied  for  the 
benefit  or  for  the  use  of  his  family.  If  this  has  been  done,  the  family 
cannot  complain.  2  Conn.  681.  We  have  in  this  case  the  plain 
and  evident  purpose  of  the  testator,  declared  iu  his  will ;  and  no  more 
is  required. 

As  to  the  attempt  to  set  up  the  statute  of  limitaitions.  This  course 
is  of  doubtful  morality ;  and  in  the  record,  there  is  sufficient  to  show 
that  Mr  Beverly  cannot  set  it  up.  He  was  himself  the  cause  of  the 
delay,  and  many  of  the  acts  of  the  executors  were  directed  by  him ; 
and  he  hod  in  charge  a  portion  of  the  estate,  during  a  part  of  ihe  tTme 
since  the  decease  of  the  testator.  In  1827,  by  a  bill  filed  by  him,  be 
acknowledges  the  existence  of  the  debts,  and  he  says  nothing  of  the 
statute. 

But  it  is  unnecessary  to  dwell  on  these  matters,  as  the  statute  of 
limitations  has  no  application  to  the  case. 

The  statute  does  not  run  in  case  of  a  trust ;  this  is  such  a  case  : 
and  if  it  was  required  for  the  protection  of  the  claims  of  the  appel- 
lants, there  has  been  a  continual  acknowledgement  up  to  this  day. 
It  has  never  been  denied  that  the  statute  does  not  run  in  case  of  a 
trusL    2  Yes.  &  Beam.  278.    But  admitting  this  to  be  a  trust  in 
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England,  it  is  denied  to  be  so  here.     Has  any  anthority  been  pro- 
duced to  sustain  this  denial  ?  and  it  would  require  the  gravest  au- 
thority to  support  it.     But  the  direct  contrary  can  be  maintained  by 
authorities.     These  will  be  found  in  Sugden  1 1 1,  166,  in  a  note. 

But  what  is  a  trust?  It  is,  quoad  hoc,  distinct  from  a  mere  power 
to  be  exercised  or  not.  In  this  case  there  was  a  fund  set  apart,  and 
subjected  to  a  power  for  payment  of  debts.  Is  it  not  then  a  trust  la 
the  executor,  and  a  fund  to  which  the  creditor  trusted?  The  debt 
fastens  to  the  fund,  and  continues  till  the  trust  is  executed. 

As  to  the  remark  about  the  trustee  connecting  himself  with  tlie 
cestui  que  trust ;  Sugden  224  ;  it  means  that  the  trustee  shall  not 
buy  any  of  the  estate. 

Is  there  any  reason  for  enjoining  the  appellant  not  to  sell  1  The 
decree  is  repugnant  to  itself.  It  establishes  the  title  of  the  appel- 
lant to  relief,  and  then  denies  all  relief. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  appeal  from  the  circuit  court  of  the  District 
of  Columbia  for  the  county  of  Washington.  The  bill  was  filed  by 
the  appellees  in  the  court  below,  to  enjoin  the  appellants  from  pro- 
ceeding to  sell  certain  lots  of  land  in  the  city  of  Washington,  belonp* 
ing  to  the  estate  of  David  Peter,  for  the  payment  of  debts  alleged  to 
be  due  to  the  Bank  of  Columbia,  and  the  Bank  of  the  United  Sta(e& 
David  Peter  made  his  will  bearing  date  the  SOth  of  November  181^ 
and  shortly  thereafter  departed  this  life ;  and  by  his  will  he  declares 
and  directs  as  follows : 

**  It  is  my  intention  that  the  proceeds  of  all  my  estate  shall  be 
vested  in  my  dear  wife  Sarah  Peter  for  the  maintenance  and  edoa- 
tion  of  my  children. 

**  I  wish  all  my  debts  to  be  as  speedily  paid  as  possible ;  for  which 
purpose  I  desire  that  the  tract  of  land  on  which  Dulin  lives,  together 
with  all  personal  property  thereon,  may  be  sold  and  applied  to  that 
purpose ;  and  in  aid  of  that,  as  soon  as  sales  can  be  effected,  so  much 
of  my  city  property  as  may  be  necessary  to  effect  that  objecL 

"  I  desire  that  no  appraisement  or  valuation  shall  be  had  of  ao; 
part  of  the  property  attached  to  my  dwellinghouse. 

<<  I  desire  that  my  sons  shall  receive  as  good  educations  as  the 
country  will  afford,  and  my  daughters  the  best  the  place  can  fur* 
nish.** 

And  he  apppointed   his  wife  Sarah  Peter,  his  brother  George 
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Peter,  and  his  brother-in-Iefw  Leonard  H.  Johns,  the  executrix  and 
executors  of  his  will ;  of  whom  George  Peter  is  thfc  only  survivor. 

The  bill  charges  that  George  Peter;  the  surviving  executor,  under 
colour  of  the  directions  in  the  will,  was  about  to  sell  that  part  of  the 
real  estate  of  David  Peter  which  lies  in  the  city  of  Washington,  and 
has  actually  offered  the  same  for  sale  at  public  auction.  The  bill 
further  charges,  that  there  came  to  the  hands  of  the  executors  per- 
sonal estate  of  the  said  David  Peter  to  the  amount  of  more  than 
25,000  dollars.  That  they  had  sold  the  Dulin  farm  for  20,688  dol- 
lars 90  cents  to  George  Magruder,  in  the  year  1813,  and  received 
one-tliird  of  the  purchase  money,  and  took  for  the  balance,  divided 
in  equal  sums,  two  promissory  notes,  one  payable  the  1st  of  January 
1815,  and  the  other  the  1st  of  January  1816 ;  one  indorsed  by  Pat-^ 
rick  Magruder  and  the  other  by  Lloyd  Magruder.  That  the  pur- 
chaser, George  Magruder,  was  put  into  possession  of  the  farm,  and 
still  holds  it;  and  that  the  notes  given  for  the  balance  of  the  pur- 
chase money  have  been  lost  by  the  negligence  of  the  executors. 
The  complainants  deny  the  existence  of  any  debt,  due  from  the 
estate  of  David  Peter  to  the  said  banks,  or  either  of  them  ;  or  any 
other  debt  whatsoever,  for  the  payment  of  which  it  is  either  neces- 
sary, proper  or  lawful  for  the  said  George  Peter  to  sell  the  said  city 
lots.  And  the  bill  prays  that  the  executor  may  fully  account  for  the 
real  and  personal  estate  of  the  said  David  Peter,  and  show  how  the 
same  has  been  disposed  of ;  and  that  the  banks  may  be  required  to 
produce  the  notes  or  other  evidence  of  their  pretended  debt,  and 
prove  the  sarje  ;  and  praying  an  injunction  to  restrain  the  said 
George  Peter,  and  his  agents,  fronh  selling  or  in  any  way  disposing 
of,  or  incumbering  the  real  estate  of  the  said  David  Peter  in  the 
District  of  Columbia :  concluding  with  a  prayer  for  general  relief. 

The  injunction  was  granted  :  and,  on  the  coming  in  of  the  answer, 
was  ordered  to  be  continued  until  the  final  hearing  of  the  cause. 

The  answer  of  George  Peter,  the  surviving  executor,  alleges  that 
the  principal  management  of  the  business  of  the  estate  was  assumed 
by  his  co-executors ;  that  believing  Johns  fully  competent,  and  that 
he  would  attend  to  the  business  in  a  way  best  calculated  to  promote 
the  interest  of  his  sister  and  her  children,  he  left  it  to  them  to  settle 
the  estate,  and  to  collect  and  dispose  of  the  proceeds  thereof,  and 
provide  for  the  support  and  education  of  the  children,  a&  they  might 
think  best ;  and  that  all  this  was  well  known  to  the  complainant  Bev- 
erlv,  who  married  the  eldest  daughter  of  the  testator  in  the.  year 
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1819.    That  be  and  his  wife  lived  witli  her  motbeir  until  within  a 
year  or  two  of  lier  death. 

That  the  debts  due  to  the  banks  had  been  continued  by  teoewed 
notes,  from  time  to  time,  drawn  and  indorsed  by  the  executory  in 
compliance  with  tbe  rules  of  the  banks;  and  with  the  uuderBlanding 
that  such  arrangement  was  to  continue  as  long  as  the  banks  weie 
willing  to  indulge  the  estate,  or  until  the  executors  should  be  able 
to  make  sales  for  the  payment  of  those  debts :  that  this  arrangemenl 
was  well  understood  by  Beverly  and  all  the  children,  who  were  old 
enough  to  understand  any  thing  of  their  affairs ;  and  was  often  talked 
of  by  Beverly  and  Ramsay,  who  always  spoke  of  the  estate  as  liable 
to  the  banks  for  these  debts.  The  surviving  executor,  to  the  charge 
of  neglect,  in  relation  to  the  balance  of  the  purchase  money  for  tbe 
Dulin  farm  ;  alleges  that  Magruder,  the  purchaser,  was  sued  upon 
the  noles  given  for  the  balance,  and  became  insolvenL  That  an 
ejectment  was  brought  to  recover  possession  of  the  land  that  it  might 
be  re-sold,  no  title  having  been  given  for  the  land,  but  only  a  bond 
for  a  deed,  according  to  (he  terms  of  the  sale.  That  the  ejectment 
was  removed  to  the  couit  of  appeals  in  Maryland,  where  tie  believes 
it  is  still  pending.  That  if  there  was  any  neglect  or  delay  in  reco- 
vering this  land,  it  was  the  fault  of  the  complainant  Beverly ;  who 
undertook  to  attend  to  it,  being  then  agent  for  the  estate. 

The  answer  of  the  banks  refers  to  the  answer  of  the  surviving 
executor  for  the  facts  stated,  in  relation  to  the  arrangement  between 
the  executors  and  the  banks ;  which  it  is  averred  was  entered  into  lo 
save  the  estate  of  the  testator  from  a  sacrifice,  and  to  continue  tbe 
.accommodation.  That  the  executors  and  the  banks,  and  the  agento 
of  the  banks,  one  of  whom  wAs  the  complainant  Beverly,  always  00 
understood  it,  and  looked  to  the  trust  estate  as  still  liable  to  the  banla 
They  exhibit  statements  showing  the  situation  of  the  debts  at  tbe 
death  of  the  testator,  and  the  various  renewals  by  the  executon  af* 
terwards,  in  their  private  capacity,  with  the  various  payments  which 
had  been  made,  and  showing  the  balance  now  due. 

An  amended  bill  was  aiYerwards  filed,  calling  for  an  account  of 
other  moneys  alleged  to  have  been  received  by  the  executors;  and 
charging  more  particularly  negligence  in  the  executors  in  not  having 
sued  the  indorsers  of  the  notes  of  Magruder  for  the  balance  of  tbe 
purchase  money  of  the  Dulin  farm,  and  the  loss  thereof  by  reasttt 
of  such  neglect. 

To  this  amended  bill,  the  surviving  executor  answer^  stating  bii 
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knowledge  and  belief  respecting  the  moneys  for  which  he  is  called 
upon  to  account)  denies  the  negligence  imputed  to  him,  and  avers 
that  if  there  was  any  negligence  it  was  that  of  the  complainant 
Beverly,  who,  being  interested  in  the  estate  and  being  a  lawyer, 
undertook  to  attend  to  the  recovery  of  the  balance  of  the  purchase 
money.  That  the  indorsers  were  in  very  doubtful  circumstances ; 
that  the  land  was  considered  by  all  parties  interested  as  sufficient 
security  for  the  balance  of  the  purchase  money ;  and  that  the  counsel 
of  the  executors  advised  the  resort  to  a  re-sale  of  the  land  as  the  best 
remedy  for  the  recovery  of  such  balance ;  and  foe  that  purpose  an 
ejectment  was  brought  to  recover  the  possession,  and  a  bill  in  chan- 
cery filed  in  Maryland  under  the  direction  and  superintendence  of 
Beverly ;  and  that  if  any  negligence  occurred  in  the  prosecution  of 
these  suits  it  was  attributable  to  him. 

The  cause  was  referred  to  the  auditor  to  take  and  report  an  ac- 
count of  all  sums  of  money  received  by  the  executors  from  the  real 
and  personal  estate  respectively,  and  of  the  sums  paid  by  them  in 
th6  due  course  of  administration ;  and  of  any  other  sums  paid  by  them 
for  the  maintenanance  of  the  family  and  the  education  of  the  chil- 
dren ;  stating  them  separately.  The  auditor  reports  a  large  balance . 
due  the  executors,  allowing  them  for  the  maintenance  oi  the 
family  and  the  debts  paid  by  therh,  To  this  report  the  complainants 
excepted,  and  the  exceptions  were  overruled:  and  at  the  March  term 
of  the  circuit  court  in  1835,  a  final  decree  was  entered  confirming 
the  report  of  the  auditor,  and  decreeing  a  perpetual  injunction. 
From  this  decree  of  a  perpetual  injunction,  the  defendants  in  the 
court  below  appealed ;  and  from  so  much  of  the  decree  as  confirmed 
the  report  of  the  auditor,  the  complainants  appealed ;  and  upon  these 
cross  appeals  the  cause  comes  here  for  review. 

In  examining  the  various  questions  which  have  been  made  in  this 
case,  the  most  natural  order  seems  to  be  to  consider,  in  the  first  place, 
tbe  will  of  David  Peter.  \J[K)n  this  d)&|)ends,  in  a  great  measure,  the 
rights  of  the  banks  as  creditors  of  the  estate,  and  the  rights,  duties 
and  responsibilities  of  the  executors ;  and  particularly  those  wliich 
devolve  upon  George  Peter,  the  burviviiig  executor, 

David  Peter  died  in  tfib  year  1813,  shortly  afler  making  his  will, 
leaving  Wis  widow  with  a  family  of  five  children,  two  daughters  and 
three  son:^,  the  eldest  about  (hirtecn  ycara  of  ago,  living  in  case  and 
supposed  allltience,  as  appears,  not  only  from  the  pleadings  and  proofs 
in  the  cusq,  but  ixa  Jairly  to  be  infeiicd  from  the  provisions  n)ude  loi 
VOL,  x.»— 3  v 
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them  by  his  will,  and  the  disposition  made  of  his  property.  Hb  pri- 
mary  object  seemed  to  be  that  his  family  should  remain  together,  aod 
live  as  they  had  been  accustomed  to  live.  And  he  accordingly,  in  the 
first  place,  directs  that  the  proceeds  of  all  his  estate  sliould  be  Tested 
in  hiS'Wife,  Sarah  Peter  (who  is  made  one  of  his  executors),  for  the 
maintenance  and  education  of  his  children.  He  directs,  that  uo  ap- 
praisement or  valuation  should  be  had  of  any  part  of  his  properly 
attached  to  his  dwellinghouse,  and  that  his  sons  should  receive  as 
good  educations  as  the  country  would  afford,  and  his  daughters  the 
best  the  place  could  furnish.  The  family  accordingly  remained  to- 
gether, except  Mrs  Beverly,  and  were  maintained  and  educated 
according  to  thfe  directions  of  the  will,  until  the  death  of  the  said 
Sarah  Peter,  in  the  year  1825.  The  testator  directed  his  debts  to 
be  paid  as  speedily  as  possible ;  and  for  that  purpose  declared,  that 
the  tract  of  land  on  which  Dulin  lived,  together  with  all  the  per- 
sonal property  thereon,  should  be  sold,  and  applied  to  the  poynieot 
of  his  debts;  and  in  aid  of  that,  as  soon  as  sales  could  be  efilected,  so 
much  of  his  city  property  as  should  be  necessary  for  the  payment  of 
his  debts. 

The  testator  had  a  right  unquestionably,  so  far  as  respected 
his  children,  to  charge  the  payi^ent  of  his  debts  upon  any  part 
of  his  estate,  real  or  personal,  as  he  might  think  proper,  and  most 
advantageous  to  his  family.     And  if  the  creditors  were  willing  to 
look  to  the  fund  so  appropriated  to  that  object,  no  one  would 
have  a. right  to  counteract  or  control  his  will  in   that  respect 
And  he  having  thought  proper  to  constitute  his  widow  the  trustee 
of  the  proceeds  of  all  his  estate,  for  the  maintenance  and  education 
of  his  children,  thereby  vesting  iri  her  an  unlimited  discretion  in 
this  respect,  so  far  as  the  proceeds  of  his  estate  would  go ;  the  sur- 
viving executor  is  not  accountable  for  any  thing  applied-  by  her  for 
that  purpose,  not  even  if  she  would  be 'chargeable  with  a  devastavit. 
For  it  is  a  well  settled  rule,  that  one  executor  is  not  rei<|K)nsible  for  die 
devastavit  of  his  co-executor,  any  farl'her  than  he  is  shown  to  ha?e 
been  knowing  and  assenting  at  the  tim^  to  such  devastavit  or  raisap- 
plication  of  the  assets :  and  merely  |)Grniitting  his  co-executor  to  pos- 
sess the  assets;  without  going  (:\itlicr,  and  concurrhig  in  the  applica- 
tion of  them;  does  not  render  huii  answerable  for  the  receipts  of  bis 
co-executor.     Each  cxcoutoi  is  liable  only  for  hi^j  own  acts,  and  what 
he  receives  and  applies,  unless  he  joins  in  the  direction  and  missp- 
plication  of  the  assets.     Cro.  Eliz.  348  ;  4  Ves.  596  ;  4  Johns.  Ch. 
23;  19  Johns.  Rep.  427. 
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It  is  not  intended  to  intimate  that  there  was  any  devastavit  or 
waste  of  the  estate  by  Mrs  Peter.  There  is,  indeed,  no  pretence  in 
the  bill  of  any  misapplication  of  the  estate,  by  her  or  any  other  of 
the  executors ;  and  for  the  very  purpose  for  which  the  proceeds  of  the 
estate  were  vested  in  her,  to  maintain  and  educate  a  family  of  young 
children,  it  was  necessary  to  clothe  her  with  a  large  discretion ;  and 
for  this  reason  the  testator  directs,  that  there  should  be  no  appraise* 
ment  or  valuation  of  any  part  of  his  properly  attached  to  his  dwelling- 
house.  The  proceeds  of  all  his  estate  being  vested  in  his  widow, 
would  render  it  necessaiy,  independent  of  any  express  direction  in 
the  will,  that  recourse  should  be  had  to  the  real  estate  for  the  pay- 
ment of  his  debts. 

.  And  this  leads,  in  the  next  place,  to  the  inquiry,  whether  George 
Peter,  .the  surviving  executor,  has  authority  to  sell  the  lots  in  the 
city  of  Washington. 

With  respect  to  the  Dulin.farm,  no  doubt  can  exist.  The  tes- 
tator gives  positive  directions  for  that  farm  to  be  sold,  and  the 
proceeds  applied  to  the  payment  .of  his  debts.  The  executors  in 
the  sale  to  Magrudcr  only  gave  a  bond 'for  a  deed:  the  title  was 
not  to  be  given  until  the  purchase  money  was  all  paid ;  and  that 
not  having  yet  been  done,  no  title  has  been  conveyed,  and  it  yet 
remains  subject  to  be  applied  to  the  payment  of  debts ;  and  a  re- 
sale is  necessary  in  order  fully  to  carry  into  eifect  the  will  of  the 
testator.  It  is  a  well  settled  rule  in  chancery,  in  the  construction  of 
wills  as  well  as  other  instruments,  that  when  land  is  directed  to  be 
sold,  and  turned  into  money,  or  money  is  directed  to  be  employed  in 
the  purchase  of  land,  courts  of  equity,  in  dealing  with  the  subject, 
will  consider  it  that  species  of  property  into  which  it  is  directed  to  be 
converted.  This  is'  the  doctrine  of  this  court  in  the  case  of  Craig  v. 
LesUe,  3  Wheat  577 ;  and  is  founded  upon  the  principle,  that  courts 
of  equity,  regarding  the  substance,  and  not  the  mere  form  of  contracts 
and  other  instruments,  consider  things  directed,  or  agreed  to  be 
done,  as  having  been  actually  performed.  But  this  principle  may 
not  perhaps  apply  in  its  full  force  and  extent  to  the  city  lots.  They 
are  not  positively  directed  by  the  will  to  be  converted  into  money; 
but  the  sale  of  them  was  contingent,  and  only  in  aid  of  the  proceeds 
of  the  Dulin  farm,  if  a  sale  of  them  should  become  necessary  for  the 
payment  of  debts.  But  independent  of  this  principle,  there,  is  ample 
power  in  the  surviving  execulor  to  sell.  We  find,  in  the  cases  de- 
cided in  the  English  courU,  and  in  the  elementary  treatises  on  this 
subject,  no  little  confusiuii,  and  many  nice  distinctions.    . 
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The  general  principle  of  the  common  law,  as  Itdd  down  I17  kid 
Coke,  (Co:  Lit.  112,  6)  and  sanctioned  by  many  judicial  deciaioiiBi 
is,  that  when  the  power  given  to  several  persons,  is  a  mere. naked 
power  to  sell,  not  coupled  with  an  interest,  it  must  be  executed  by 
all,  and  does  not  survive.  But  when  the.  power  is  coupled  with 
an  interest,  it  may  be  executed  by  the  survivor.  14  Johns.  Rep. 
553  ;  2  Johns.  Ch.  19. 

But  the  difScuIty  arises  in  the  application  of  the  rule  to  parti- 
cular cases.  It  may,  perhaps,  be  considered  as  the  better  conclu- 
sion to  be  drawn  from  the  English  cases  on  this  quesUoo,  that 
a  mere  direction,  in  a  will,  to  the  executors  to  sell  land,  without 
any  words  vesting  in  them  an  interest  in  the  land,  or  creating  i 
trust,  will  be  only  a  naked  power,  which  does  not  survive.  lo 
such  ct^se,  there  is  no  one  who  has  a  right  to  enforce  an  execu> 
tion  of  the  power.  But  when  any  thing  is  directed  to  be  done,  in 
which  third  persons  are  interested,  and  who  have  a  right  to  call  on 
the  executors  to  execute  the  power,  such  power  survives.  This  be- 
comes necessary  for  the  purpose  of  effecting  the  object  of  the  power. 
It  is  not  a  power  coupled  with  an  interest  in  executors,  because  they 
may  derive  a  personal  benefit  from  the  devise.  For  a  trust  will  sur- 
vive though  no  way  beneficial  to  the  trustee.  It  is  the  possession  of 
the  legal  estate,  or  a  right  in  the  subject  over  which  the  power  is  to 
be  exercised,  that  makes  the  interest  in  question.  And  when  an 
executor,  guardian,  or  other  trustee,  is  invested  with  the  rents  and 
profits  of  land,  for  the  sale  or  use  of  another;  it  is  still  an  authority 
coupled  with  an  interest,  and  survives.  1  Caines's  Ca.  in  Er.  16; 
2  Peere  Wras. 

In  the  American  cases,  there  seems  to  be  less  confusion  and 
nicety  on  this  point ;  and  the  courts  have  generally  applied  to 
the  construction  of  such  powers,  the  great  and  leading  principle 
which  applies  to  the  construction  of  other  parts  of  the  will,  to 
ascertain  and  carry  into  execution  the  iutention  of  the  testator. 
When  the  power  is  given  to  executors,  to  be  executed  in  their  offi^ 
cial  capacity  of  executors,  and  there  are  no  words  in  the  will  war* 
ranting  the  conclusion,  that  the  testator  intended,  for  safety  or  some 
other  object,  a  joint  execution  of  the  power  ;  as  the  office  survives^ 
the  power  ought  also  to  be  construed  as  surviving.  And  courts  of 
equity  will  lend  their  aid  to  nphoUl  the  power,  lor  the  purpose  of 
carrying  into  execution  the  inicnlion  of  the  testator,  and  preveutiog 
the  consequences  that  might  result  from  an  extinction  of  the  power: 
jsnd  where  theie  is  a  trust,  charged  upon  the  executors  in  the  direc- 
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tioo  gi?en  to  them  in  the  disposition  of  the  proceeds,  it  is  the  settled 
doctrine  of  courCs  of  chancery,  that  the  trust  does  not  become  extinct 
by  the  death  of  one  of  the  trustees.  It  will  be  continued  in  the  sur- 
vivors, and  not  be  permitted,  in  any  event,  to  fail  for  want  of  a 
trustee.  -Thi^  is  the  doctrine  of  chancellor  Kent,  in  the  case  of 
Franklin  v.  Osgood,  2  Johns.  Ch.  19,  and  cases  there  cited;  and  is 
in  accordance  with  numerous  decisions  in  the  English  courts.  S 
Atk.  714;  2  Peere  Wms  102.  And  is  adopted  and  sanctioned  by 
the  court  of  errors  in  New  York,  on  appeal,  in  the  case  of  Franklin 
V.  Osgood.  And  Mr  Justice  Piatt,  in  that  case,  refers  to  a  class  of 
cases  in  the  English  courts,  where  it  is  held,  that  although,  from  the 
terms  made  use  of  in  creating  the  power,  detached  from  other  parts 
of  the  will,  it  might  be  considered  a  mere  naked  power  to  sell;  yet,  if, 
from  its  connexion  with  other  provisions  in  the  will,  it  clearly  appears 
to  have  been  the  intention  of  the  testator,  that  the  land  should  be 
sold  t6*cxecute  the  trustq  in  the  will,  and  such  sale  is  necessary  for 
the  purpose  of  executing  such  trusts,  it  will  be  construed  as  creating 
a  power  coupled  with  an  interest,  and  will  survive.  This  do<itrine 
is  fully  recognized  by  thd  supreme  C9urt  t)f  Pennsylvania,  in  the 
case  of  the  Lessee  of  Zebach  v.  Smith,  3  Binney  69.  The  court 
there  considered  it  as  a  settled  point,  that  if  the  authority  to  sell  is 
given  to  executors,  virtute  officii  ,a  surviving  executor  may  sell :  and 
that  the  authority  given  by  the  will,  in  that  case,  to  the  executors  to 
sell,  was  to  them  in  their  character  of  executors,  and  for  the  |>ur- 
pose  of  paying  Uebts,  an  object  which  is  highly  favoured  i^  the  law. 
Although  the  clause  in  the  will  now  under  consideration,  dbes  not 
name  the  executors  as  the  persons  who  are  to  sell  the  land,  yet  it  is 
a  power  vested  in  them  by  necessary  implication.  The  land  is  to  be 
sold  for  the  purpose  of  paying  the  debts,  which  is  a  duty  devolving 
upon  the  executors ;  and  it  follpws,  as  a  matter  of  course,  that  the 
testator  intended  his  executors  sliould  make  the  sale,  to  enable  them 
to  discharge  the  duty  and  trust  of  paying  the  debts.  Mr  Sugden, 
in  his  Treatise  on  Powers,  page  167,  on  the  authority  of  a  case  cited 
from  the  year  books,  lays  it  down  as  a  general  rule,  that  when  a  tes« 
taior  directs^  his  land  to  be  sold  for  certain  purposes,  without  declar- 
ing by  whom  the  sale  shall  be  made,  if  the  fund  is  to  be  distributed 
by  the  executors,  they  shall  have,  by  implication,  the  power  lo'sell. 
And  this  is  the  doctrine  of  chancellor  Kent,  in  the  case  ofDavoux 
V,  Fanning,  2  Johns.  Ch.  254.  The  wilt,  in  that  case,  as  in  this, 
directed  the  real  estate  to  be  sold  for  ccrtaiirpui  poses  therein  speci- 
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fied,  but  did  not  direct  expressly  by  whom  the  sale  should  be  made; 
and  he  held,  as  lord  Hardwicke  did  in  a  case  somewhat  similar,  1 
Atk..  420,  thai  it  was  a  reasonable  construction,  that  (he  power  was 
given  to  the  execiilors  ;  that  ii  was  ahnosi  impossible  to  mistake  the 
testator's  meaning  on  that  point.  So,  in  the  present  case,  it  is  im- 
possible to  draw  any  other  conclusion,  than  that  it  was  the  testator's 
intention,  that  the  sale  should  be  made  by  his  executors.  Jacksoo 
y.  Hewitt,  15  Johns.  349,  is  a  case  very  much  in  |)oiiit,  on  both  ques- 
tions. Tiiatthe  power  in  this  case,  is  coupled  with  an  interest, and 
survives,  and  that  by  implication,  it  is  to  be  executed  by  the  surviv- 
ing executor.  Tlie  testator,  say  the  court,  in  that  case,  directed 
that  in  case  of  a  deficiency  of  his  personal  estate  to  pay  his  debts, 
some  of  his  real  estate  shotild  be  sold,  without  naming  by  whom; 
and  one  of  the  executors  only  undertook  the  execution  of  the  will, 
and  sold  the  land  ;  and  the  court  held,  that  this  was  a  power  coupled 
with  an  interest,  and  might  be  executed  by  <«ne  of  the  executors,  it 
being  a  power  to  sell  for  the  payment  of  deihts. 

It  has  been  thought  proper  to  dwell  a  little  more  at  large  upon  the 
construction  of  this  will,. and  the  power  given  to  the  executors  to  sell, 
thjim  would  have  been  deemed  necessary,  had  it  not  been  supposed 
and.  urged  at  the  bar,  tlmt  the  court  of  appeals  in  Maryland  had 
given  a  different  construction  to  the  will  than  the  one  we  have 
adopted.  This  will  was  brought  under  the  consideration  of  that 
court,  in  the  ejectment  suit  for  the  recovery  of  the  Dulin  farm  already 
referred  to  (4  Gill  &  Johnson  323);  and  it  is  true,  the  court  does  say 
that  the  power  given  in  the  will  to  sell  is  a  mere  naked  power.  Bat 
this  was  not  the  main  point  before  the  court.  The  question  seemed 
to  turn  upon  the  demises  in  the  declaration,  and  whether  the  legal 
estate  in  the  land  was  in  Mrs  Peter  and  her  children,  &o  as  to  enable 
them  to  maintain  an  action  of  ejectment.  As  the  clause  in  the  will 
directing  a  sale  of  the  land,  did  not  direct  it  to  be  made  by  the  exe- 
cutors, it  became  a  question  whether  the  executors  had  that  power 
by  implication ;  or  whetlier  it  was  a  case  coming  withiu  the  Mary- 
land law  of  ,1785,  which  provides,  that  if  a  person  shall  die  leaving 
real  or  personal  estate  to  be  sold  for  the  payment  of  ilebts,  or  other 
purposes,  and  shall  not  appoint  a  person  to  sell  and  convey  the  pro- 
perty, the  chancellor  shall  have  the  power  to  appoint  a  trustee  for 
that  purpose.  And  the  court  seemed  to  think,  the  will  now  in  ques- 
tion came  within  that  provision.  But  this  case,  however  respectable 
the  authority  may  be,  cannot  be  admitted  to  control  the  decision  ia 
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the  case  now  before  the  court,. where  the  lands  in  question  lie  in  the 
city  of  Washington :  and  we  entertain  a  very  decided  opinion,  that 
the  pow%r  to  sell  given  by  this  will,  is  a  power  coupled  with  an  inte- 
rest, which  survives,  and  may  be  executed  by  the  surviving  executor. 

The  next  inquiry  is,  whether  there  is  any  subsisting  debt  due  frpm 
the  estate  of  David  Peter  to  the  banks.  It  js  contended  on  the  part 
of  the  complainants  in  the  court  l>elow,  that  this  debt  has  been 
extinguished,  by  the  notes  given  by  the  executors ;  and  no  longer 
remains  a  debt  due  from  the  estate.  There  is  no  pretence  that  these 
debts  have,  in  point  of  fact,  been  paid  :  and  if  not,  the  trust  has  not 
been  executed,  and  the  land  still  remains  charged  with  it.  If  the 
executors  have  paid  the  debt  to  the  banks,  or  the  banks  have  ac- 
cepted their  notes  in  payment  in  place  of  the  notes  of  the  testator, 
so  that  the  executora  became  the  debtors,  and  personally  responsible 
to  the  banks;  the  only  effect  of  this  is,  that  the  executors  became  the 
creditors  oif  the  estate  instead  of  the  banks,  and  may  resort  to  the 
trust  fund  to  satisfy  the  debt.  2  Peere  Wins  664,  note ;  7  Har.  & 
John.  134 ;  4  Gill  &  Johiis.  303  ;  2  Pick.  667. 

But  there  is  no  ground  for  considering  the  debt  of  the  banks  extin- 
guished. David  Peter,  at  the  time  of  his  death,  was  largely  indebted 
to  these  banks  upon  indorsied  notes  discounted  by  them:  and  to  pre- 
vent these  notes  from  lying  under  protest,  an  arrangement  was  made 
between  the  banks  and  the  executors  to  substitute  notes  drawn  by 
Sarah  Peter,  and  indorsed  by  Leonard  H.  Johns  and  George  Peter  ; 
and  the  notes  of  David  Peter  were  retired  by  this  substitution,  and 
passed  as  credits  to  the  executors  in  the  orphan's  court  as  paid,  when 
in  truth 'and  in  fact  they  were  not  paid.  The  substitution  of  the 
notes  of  the  executors  was  only  by  way  of  renewal,,  and  to  comply 
with  the  rules  of  the  banks;  and  thus  to  continue  the  debts  by  the 
indulgence  of  the  banks,  ontil  the  executors  should  be  able  to  make 
sales  for  the  payment  of  them,  without  any  intention  or  understand- 
ing by  any  oif  the  parties,  that  the  substituted  notes  were  offeree*  or 
received. as  payment  of  the  debts.  That  such  was  the  arrangement 
made  respecting  these  debts,  and  so  understood  by  Beverly  at  least, 
is  established  by  the  most  clear  and  satisfactory  evidence;  and  there 
is  good  reason  to  believe,  that  this  was  well  understood  in  the'  farnily 
by  all  the  children  who  were  of  an  age  sufficient  to  understand^  the 
business  and  concerns  of  the  estate.  This  arrangement  under  such 
circumstances,  cannot,  in  any  manner,  be  considered  an  extinguish- 
ment of  the  debt.     The  law  on  this  subject  is  well  settled,  and  the 


668  SUPREME  COURT. 

[Peter  t.  Beverly.] 
principle  well  and  succinctly  iaid  down  in  the  case  of  James  t. 
Hackly,  16  Johns.  277.  It  is,  say  the  court,  &  settled  doctrine, 
that  the  acceptance  of  a  negotiable  note  for  an  antecedent  debt,  will 
not  extinguish  such  debt,  unless  it  is  expressly  agreed  that  it  is 
received  as  payment.  It  is  unnecessary  in  the  present  case  to  carry 
the  principle  so  far  as  to  say  there  must  be  an  express  agreement  for 
that  purpose,  in  order  to  operate  as  payment:  but  the  evidence  must 
certainly  be  so  clear  and  satisfactory,  as  to  leave  no  reasonable  doubt 
that  such  was  the  intention  of  the  parties.  And  the  rule  to  this 
extent  is  settled  by  the  most  unquestioned  authority.  11  Johns.  513; 
14  John.  404;  2  Gill  &  John.  493;  7  Har.  &  John.  92. 

In  the  original  bill,  the  complaint  against  the  executors  for  net 
having  collected  the  balance  of  the  purchase  money,  can  hardly  be 
considered  a  charge  of  negligence ;  and  much  less  of  that  gross  negli- 
gence which  ought  to  make  the  executor  personally  responsible.  It 
barely  alleges,  that  this  balance  ought  to  have  been  received  if  the 
executors  had  only  used  reasonable  diligence  in  regard  to  the  collec- 
tion. But  after  the  answer  and  explanation  of  the  executor  to  this 
charge  came  in,  an  amended  bill  was  filed,  charging  the  executor 
with  gross  negligence  in  this  respect.  This  seemed  to  be  an  after 
thought,  and  rather  a  stale  allegation.  But  the  answer  and  explana- 
tion of  the  executor,  uncontradicted  in  any  manner,  fully  exonerates 
the  executors  froni  all  culpable  negligence.  Magruder  was  prose- 
cuted for  the  balance  of  the  purchase  money  :  he  became  insolvent, 
and  no  further  paymerU  could  be  obtained  from  him.  An  ejectment 
was.brought  to  recover  possession  of  the  land,  that  it  might  be  again 
sold :  the  cause  was  tried  in  the  county  court,  and  removed  to  the 
court  of  appeals,  where  the  judgment  was  reversed,  and  a  procedendo 
awarded.  This  business  was  principally  under  the  care  and  direction 
of  the  complainant,  Beverly :  and  if  there  wr^s  any  want  of  due 
diligence  in  prosecuting  the  suit,  it  is  chargeable  to  him,  and  not  to 
the  executor.  And  besides,  tlie  executor  in  the  whole  of  this  busi- 
ness acted  under  the  advice  of  counsel,  which  shows  satisfactorily 
that  he  acted  m  entire  good  faith,  and  would  go  very  far  to  exonerate 
him  from  the  charge  of  negligence,  even  if  there  were  circumstances 
leading  to  a  contrary  conclusion.  2  John.  Ca.  376. 

From  this  view  of  the  case,  we  are  satisfied  that  the  direction  in 
the  will  of  David  Peter  to  sell  a  portion  of  his  real  estate  for  payuicot 
of  his  debts,  created  a  power  coupled  with  an  interest  that  survives. 
That  the  surviving  executor  is,  by  necessary  implication,  ihe  person 
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aatborized  to  execute  that  power  and  fulfil  that  trust.  That  the 
debt  dae  the  banks  has  not  been  extinguished,  by  the  notes  substi« 
tuted  by  the  executors  as  renewals  in  the  bank,  or  the  estate  of  the 
testator  in  anyway  discharged  from  the  payment  of  the  debt.  That 
the  executors  are  not  chargeable  with  negligence  or  misapplication 
of  the  personal  estate,  that  ought  to  render  them  personally  respon- 
sible for  these  debts :  and  that  no  reason  has  been  shown  why  satis- 
faction of  these  debts  should  not  be  had  out  of  the  lands  appropriated 
by  the  testator  for  that  purpose. 

It  remains  only  very  briefly  to  notice  the  exceptions  which  were 
filed  to  the  report  of  the  auditor :  and  most  of  these  have  been  dis- 
poeed  of  by  the  principles  laid  down  in  the  foregoing  opinion.  It  is 
proper  here  to  observe,  that  from  the  report  of  the  auditor  upon  the 
accounts  exhibited  by  therextecutors  and  allowed  by  him,  there  has 
at  all  times  been  and  now  is  a  considerable  balanbe  in  favour  of  the 
executors  against  the  estate. 

With  respect  to  the  first  And  second  exceptions,  it  is  true  that  the 
auditor  has  not  charged  the  executors  with  the  inventories ;  and  he 
ought  not,  according  to  the  principles  upon  which  he  makes  his  state- 
ment:  the  object  of  the  reference  to  him  being  to  ascertain,  whether 
the  ezecutorer  were  indebted  to  the  estate,  or  the  estate  to  them : 
and  for  this  purpose  he  examined  the  several  statements  made  by  the 
executors  with  the  orphan's  court,  and  extracted  from  them  the  seve- 
ral sums  received  and  paid  by  them.  In  the  account  with  the 
orphan's  court,  the  executors  are  charged  with  the  amount  of  the 
inventory  of  the  personal  estate,  both  in  the  District  of  Columbia  and 
in  Maryland ;  and  as  far  as  any  proceeds  of  the  personal  estate  came 
into  the  hands  of  the  executors,  they  are  charged  in  the  statemenjt 
of.  the  auditor :  but  they  are  not  charged  with  what  the  widow  and 
heirs  retained  in  their  hands,  and  for  their  own  use  ;  and  this  was, 
correct,  according  to  the  provisions  in  the.  will,  for  the  maintenance  of 
the  family  and  the  education  of  the  children. 

The  4552  dollars,  mentioned  in  the  third  exception,  were  properly 
omitted  in  the  statement  of  the  account  against  the  executor.  It  was 
&  portion  of  that  part  of  the  estate  which  was  put  into  the  hands  of  the 
widow,  attached  to  the  dwellinghouse,  and  with  respect  to  which 
the  testator  directed  that  no  appraisement  or  valuation  should  be 
made. 

The  fourth  and  fifth  exceptions  relate  to  the  notes  taken  from  Ma- 
gmder  for  the  balance  of  the  purchase  money  of  the  Dulin  farm. 
VOL.  X. — S  w 
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The  executors,  as  has  been  already  sho?m,  are  not  chargeable  with 
those  notes.  No  negligence  is  imputable  to  them,  which  ought  lo 
make  them  personally  responsible.  No  title  has  been  given  for  the 
farm,  and  it  may  yet  be  resorted  to  for  payment  of  this  balance  ot  the 
purchase  money. 

The  auditor  has  properly  given  credit  to  the  executors  for  the 
taxes  on  the  real  estate.  There  is  no  suggestion  that  the  taxes  were 
not  due,  and  paid  by  somebody.  The  amount  appears  to  have  been 
paid  according  to  the  account  of  the  register ;  and  it  is  fairly  to  be 
presumed  that  they  were  paid  by  the  executors,  although  no  regular 
vouchers  are  produced  for  sUch  payment.  This  may  be  accounted 
for,  in  some  measure  at  least,  by  the  circumstances  stated  in  the 
answer  of  George  Peter,  of  the  destruction  by  fire  of  the  books  and 
accounts  of  his  co-executor,  Leonard  H.  Johns;  who  had  the  princi- 
pal  management  of  the  estate. 

The  allowance  of  6000  dollars  for  the  expenses  of  the  fiamily  fcr 
twelve  years,  nnist  certainly  be  a  very  moderate  charge.  It  was  a 
proper  subject  of  inquiry  for  the  auditor,  and  there  is  no  grounds  upon 
which  this  court  can  say  the  allowance  is  exceptionable.  From  the 
nature  of  the  expenditure  for  the  daily  expenses  of  the  fiunily,  it 
could  hardly  be  expected  that  a  regular  account  would  be  kept;  and 
especially  under  the  large  discretion  given  by  the  testator  in  his  wiD 
in  relation  to  the  maintenance  of  his  family. 

The  amount  paid  by  the  executors  for  the  curtails  and  discouots 
on  the  notes  running  in  the  banks,  were  properly  allowed  to  their 
credit.  These  were  debts  due  from  the  estate;  and  whatever  pay- 
ments  were  made  were  for  and  on  account  of  the  estate. 

These  are  all  the  exceptions  taken  to  the  report  of  the  auditor,  and 
we  think  they  were  all  properly  overruled  by  the  court  below.  Bat 
the  court  erred  in  decreeing  a  perpetual  injunction. 

The  decree  of  the  circuit  court  must  accordingly  be  reversed,  the 
injunction  dissoIved,'and  the  bill  of  the  complainants  dismiased. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  leconl 
from  the  circuit  court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel ;  on  consideration  whereof,  it  is  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the  said  circuit  coort  in 
this  cause  be,  and  the  same  is  hereby  reversed  and  annulled.    And 
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this  courty  proc<>eding  to  render  such  decree  as  the  said  circuit  court 
ou^ht  to  have  rendered  in  the  premises,  doth  order,  adjudge  and  de- 
cree,  that  the  injunction  in  this  cause  be,  and  the  same  is  hereby  dis- 
served; and  that  the  bill  of  the  complainants  be,  and  the  same  is 
hereby  dismissed;  and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  circuit  court,  with  directions  to  said  court  to 
carry  this  decree  into  effect 
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Samuel  Dickins,  plaintiff  in  error  ▼.  William  M.  Beal. 


Billf  of. exchange  were  drawn  and  dated  at  Haielwood,  Madison  eoant7,Te] 
by  D.  &  T.y  on  W.  &.  F.  at  New  Orleani,  the  drawers  having  no  fnnds  iv  the 
hands  of  the  drawees,  or  authority  from  them  to  draw  such  bills.  W.  &>  F.  bad 
written  to  the  cashier  of  the  branch  Bank  of  the  United  States  at  NaahTiDe,  in- 
forming him  that  D.  &  T.  were  authorised  to  make  negotiations,  by  bills  oo 
them,  with  the  bank,  and  that  such  bills  would  be  honoured ;  but  the  bills  on  which 
this  suit  was  instituted  by  the  holder  and  indorser,  residing  in  New  Orleans,  wen 
not  negotiated  with  the  bank.  The  bills  were  refused  acceptance  by  W.  &  F. ; 
were  protested  for  non-acceptance  on  the  same  day,  and  notice  of  the  same  was 
given  by  the  notary  to  the  drawers  and  indorser  by  Utters  put  into  the  postoffiee, 
addressed  to  them  at  Hazelwood,  Madison  county,  Tennessee ;  the  notary,  ss  wif 
testified,  not  knowing  of  any  other  residence  of  the  parties  than  that  deaignated 
in  the  caption  of  the  bill;'and  that  he  had  made  inquiry  for  further  informatioa  of 
persons  likely  to  know.  Evidence  was  given  to  show  that  letters  from  New  Ot- 
leans  for  Hazelwood,  in  Madison  county.  West  Tennessee,  were  sent  to  Naabvilk, 
and  that  from  that  postoffiee  they  were  sent  to  Spr'mg  Creek  postoffiee.  ThatD^ 
the  drawer  of  the  bills,  and  the  indorser  of  the  other,  was  the  postmaster  at  Spring 
creek,  Madison  county,  Tennessee.  Hazelwood  was  near  Spring  creek  poitp 
office.  It  was  ialso  testified  that  letters  from  New  Orleans,  for  the  western  distrie*. 
of  Tennessee,  come  to  Nashville  for  distribution  unless  there  was  a  river  nsil, 
in  which  case  they  would  be  delivered  at  Memphis  and  be  distributed  thence. 
The  letters  of  W.  &  F.  to  the  cashier  of  the  branch  Bank  of  the  United  Stalcfat 
Nashville,  were  offered  in  evidence  by  the  drawers  of  the  bills,  to  show  that  they 
were  entitled  to  regular  notice  of  the  protest  of  the  bills.  It  was  held,  that  the  ci^ 
cnit  court  properly  rejected  this  evidence;  as  the  letters  did  not  apply  to,  and  bd 
no  connection  with  the  bills  which  were  the  subject  of  this  suit. 

An  established  exception  to  the  general  rule,  that  notice  of  the  dishonour  of  abiD 
must  be  given  to  the  drawer,  is,  where  he  has  no  funds  in  the  handi  of  the  drawee ; 
but  of  this  exception  there  are  some  modifications :  If  the  drawer  has  made,  or  ii 
making  a  consignment  to  the  drawee,  and  draws  before  the  consignment  eemeste 
hand.  If  the  goods  are  in  transitu,  but  the  bill  of  lading  is  omitted  to  be  rcntte 
the  consignee,  or  the  goods  were  lost.  If  the  drawer  has  any  funds  or  pnpertf 
in  the  hands  of  the  drawee,  or  there  is  a  fluctuating  balance  between  thm  ia 
the  course  of  their  transactions;  or  a  reasonable  expectation  that  the  bill  woeU 
be  paid.  Or  if  the  drawee  has  been  in  the  habit  of  accepting  the  biUs  of  tk 
drawer,  without  regard  to  the  state  of  their  accounts,  this  wonld  be  deemed 
equivalent  to  effects.  Or  if  there  was  a  running  account  between  them,  b 
all  such  cases  the  drawer  is  considered  as  justified  in  drawing,  so  ftr  as  his  hir- 
ing a  right  to  draw ;  that  **  the  transaction  cannot  be  denonunate^  «  fr«ad :  ftr  is 
such  case  it  is  a  fair  commercial  transaction,  in  which  the  drawer  has  a  retsoBs- 
ble  expectation  that  his  bill  will  be  honoured ;  and  he  is  entitled  to  the  saine  ae* 
tice  as  a  drawer  with  funds,  or  authority  to  draw  without  funds." 

But  unless  he  draws  under  some  such  circumstances,  his  drawing  without  i 
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propertj  pi^^thority,  puts  the  transaction  out  of  the  pale  of  commercial  ttaage 
and  law ;  and  as  he  can  in  no  wise  suffer  by.  the  want  of  noticlM>f  the  dishonour 
of  his  drafts,  that  it  is  deemed  an  useless  form. 

Notice  of  the  dishonour  of  bills  of  exchange  must  be  made  out  in  two  ways :  1 .  That 
the  bills  had  been  duly  protested  for  non-acceptance  ;  and  due  and  legal  diligence 
used  in  giving  notice  tliereof  to  the  parties  on  the  bills :  in  which  case  the  legal 
presumption  of  its  receipt  in  time  would  attach.  2^  By  proof  that  the  nodce 
actually  came  to  hand  in  proper  time ;  though  the  letter  containing  the  notice  was 
not  properly  directed,  or  sent  by  the  most  expeditious  or  direct  route.  The  facts 
of  notice,  and  its  reception  in  due  time,  are  the  only  matters  material  to  the  drawer 
or  indorser  of  a  dishonoured  bill ;  the  manner  or  place  in  which  they  receive  such 
notice  is  immaterial ;  for  all  the  objects  to  be  answered  by  its  reception,  it  is  equally  > 
available  to  them.  To  the  holder  it  is  immaterial  whethar  the  evidence  of  notice 
consists  in  the  legal  presumption  arising  from  due  diligence,  which  supplies 
the  place  of  specific  evidence,  and  is  binding,  on  a  jury  as  proof  of  the  fact  of  its 
reception ;  or  it  is  established  by  direct  evidence,  or  such  circumstanoe  as  will  in 
law  justify  them  in  drawing  the  inference. 

ffince  tne  ease  of  Buckner  v.  IHndley  and  Van  Lear,  2  Peters  589, 591,  decided  on  great 
consideration,  it  has  been  the  established  doctrine  of  this  court,  that  a  bill  of  ex- 
change, drawn  in  one  of  the  states  of  this  union,  on  a  person  in  another,  is  a 

,  foreign  bill,  and  to  be  treated  as  snob ;  and  that  in  this  respect  they  are  to  be  con- 
ndered  as  stakes  foreign  to  each  other,  though  they  are  otherwise  as  to  all  the  pur- 
poses of  their  federal  cCnstitution. '  Among  these  purposes  are  the  establishment 
of  postofEces  and  post  roads.  The  usage  of  the  officers  employed  in  the  various 
details  of 'the  operations  of  the  department,  when  acting  within  the  line  of  their 
duty  ae  prescribed  by  law  and  regulations;  becomes  all  important  to  a  court  and 
jury  in  deciding  on  what  is  legal  diligence  in  giving  notice,  or  what  is  evidence  of 
its  reception. 

It  IS  legal  diligence  in  the  holder  of  a  bill,  if  he  avails  himself  in  time  of  the  means 
of  communicating  notice^  whieh  are  thus  afibrded;  but  he  is  not  answerable  for 
any  defects  in  the  outlines  or  details  of  the  regulation  of  the  mails,  for  the  route  in 
which  the  letter  is  carried,  the  time  which  elapses  from  its  deposit  in  the  office 
tnd. delivery,  or  the  mode  of  carrying  or  distributing  the  mails :.  but  it  is  proper 
that  he  should  give  evidence  ef  all  these  matters,  as  well  to  repel  the  imputation 
of  laches  if  the  letter  does  not  come  to  hand,  or  not  in  due  time,  as  to  pxwe  its 
ftigolar  delivery,  if  .there  should  be  any  doubt  as  to  the  use  of  diligence,  in  the  di- 
rection or  deposit  of  the  letter.  Such  evidence  is  uniferndy  received  in  cases 
arising  on  the  notice  of  dishonoured  bills. 

It  is  Sufficient  proof  that  hi]}a  of  exchange  were  protested  for  non-accept«nce  or  non- 
peyment,  if  the  nofary  testifies  he  put  notice  thereof  into  the  postoffice,  without  pto> 
ducing  a  copy  of  the  notice  or  proving  its  contents. 

What  will  be  considered  as  du^  diligence  in  giving  notice  of  the  dishonour  of  a  bill 
of  exchange,  as  between  the  holder  and  the  drawer  or  indorsee  of  a-dishononsed. 
hUl.-  The  question  of  their  liability  depends  not  on  actual  notice,  but  on  reasonable 
dOigence;  which  is  in  all  cases  tantamount  to  actual  niotiee,  whether  given  or  not. 

As  the  bills  on  which  this  suit  was  biptight  were  foreign  bills,  the  j>rotests  pro- 
dueed  at  the  trial  were  in  themselves  evidence  of  the  demaud  and  protest  The 
oath  of  the  notary,  that  he  put  the  notice  into  the  postofficc,  on  the  day  of  protest, 
is  eotfipetent  and  sufficient  in  law  to  prove  the  fkct 
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IN  error  to  thb  circuit  court  of  the  United  States  for  the  district  of 
West  Tennessee. 

This  case  was  submitted  to  the  court,  without  argument,  hj  Mr 
Porter,  and  Mr  Crittenden. 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

Samuel  Dickins,  the  defendant,  and  Jesse  Taylor,  were  partners, 
transacting  business  at  Hazelwood,  Madison  county,  Tennessee, 
which  was  the  residence  of  Dickins.  On  the  6th  of  December  18SS, 
Taylor  drew  a  bill  of  exchange  for  1448  doUars,  on  Wilcox  and 
Feron,  New  Orleans,  in  favour  of  Dickins,  payable  on  the  1st  of  May 
1834,  which  Dickins  indorsed  to  the  plaintiff  On  the  same  day 
Dickins.  and  Taylor  drew  two  other  bills,  on  the  former  house,  in 
favour  of  the  plaintiff:  one  for  2802  dollars,  payable  the  1st  of  May ; 
the  other  for  1590  dollars,  payable  the  1st  of  April  1834.  The  three 
bills  were  dated  at  Hazelwood,  Madison  county,  Tennessee ;  pre- 
sented to  the  drawers  on  the  3d  of  June  1833,  for  acceptance ;  which 
being  refused,  they  were  protested,  for  non  acceptance,  by  a  notary 
public ;  who,  on  the  same  day,  gave  notice  thereof  to  the  drawer  and 
indorser  of  the  first,  and  the  drawers  of  the  other  two,  by  letters  put 
into  the  postoffice,  addressed  to  them  at  Hazelwood,  aforesaid.  It 
was  testified  by  the  notary  that,  not  knowing  of  any  other  residence 
of  the  parties,  than  that  designated  by  the  caption  of  the  bill,  be  for- 
warded the  notices  accovdiogly,  after  inquiring  of  persons  likely  to 
know. 

It  appeared  that  all  the  bills  were  drawn  without  funds^  or  author- 
ity to  draw ;  nor  was  any  evidence  offered  to  show  that  either  Dick- 
ins or  Taylor  had  any  reason  to  think  that  their  bills  on  Wilcox  and 
Feron  would  be  honoured,  except  two  letters  from  Wilcox  and  Feroo, 
dated  the  Ist  of  December  1831,  addressed  to  the  cashier  of  .the 
branch  Bank  of  the  United  States  at  Nashville.  In  one  they  ssy, 
^  Messrs  Dickins  and  Taylor  are  authorized  in  making  negotiatioDS^ 
to  value  on  our  house  in  New  Orleans,  for  say  10,000  dollars ;  in 
such  form  and  at  such  time  as  they  may  think  proper,  and  same 
will  be  duly  honoured."  In  the  other,  **  our  friend,  colonel  Semael 
Dickins,  is  authorized  in  negotiating  with  your  institution,  to  value 
on  our  house  in  New  Orleans,  at  any  time,  for  such  sums  as  he  may 
think  proper;  and  sarne  will  be  duly  honoured  by  W.  and  F." 
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These  letters  were  in  the  handwriting  of  Wilcox  and  Feron,  and 
in  the  possession  of  Dickins :  they  were  offered  to  show  that  he  was 
entitled  to  regular  notice  of  the  protest  of  the  bills  drawn  by  Dickins 
and  Taylor ;  but  were  rejected  by  tlie  court  as  incompetent. 

The  plaintiff  resided  at  New  Orleans.  Jackson  is  the  county  town 
of  Madison  county,  Tennessee,  about  fourteen  miles  from  Hazel- 
wood,  the  defendant's  residence,  which  is  on  Spring  creek  about  half 
or  three-fourths  of  a  mile  from  a  postoffice  called  Spring  Creek  Post- 
office  ;  of  which  the  defendant  was  postmaster  and  did  his  busfness 
there  in  June  1833.  This  was  known  to  plaintiff,  who,  about  and 
before  the  3d  of  June  1833,  directed  a  letter  to  defendant  at  **  Ha- 
zelwood.  Spring  Creek,  Madison  county,  Tennessee,''  and  one  to 
*^  Colonel  Samuel  Dickins,  postmaster.  Spring  creek,  Madison  coun- 
ty, Tennessee."  At  the  trial,  the  plaintiff  offered  to  prove,  by  the  poet- 
master  at  Nashville,  and  his  deputy,  that  that  place  was  the  distri- 
buting office  for  letters  from  New  Orleans,  intended  for  West  Ten** 
nessee,  including  the  county  of  Madison  ;  that  in  June  1833  they 
knew  defendant  was  postmaster  at  Spring  creek ;  that  if  in  distri- 
buting the  mail  they  had  seen  a  letter  addressed  to  defendant  at 
Hazel  wood,  they  would  have  sent  it  to  Spring  Creek  postoffice.  Also 
to  prove,  by  the  postoffice  books  at  Nashville,  that  on  the  13th  of 
June  1833,  the  New  Orleans  mail  arrived  at  Nashville ;  and  on  the 
14th,  a  package  wa^  sent  to  Spring  Creek  postoffice,  which  had  come 
to  Nashville  for  distribution,  and  was  rated  at  fifty  cents  postage. 

To  this  evidence  it  was  objected,  by  the  defendant,  that  inasmuch 
as  the  putting  a  letter  into  the  postoffibe  containing  notice  of  a  pro- 
test, properly  directed,  forms  a  conlusive  legal  presumption  that  such 
notice  was  duly  given  and  received;  it  was  also  a  legal  presumption 
that  the  notice  went  to  the  place  directed  and  no  other;  and  that  the 
plaintiff  was  concluded  from  showing,  either  that  the  destination  of 
the  letter  was  changed  on  its  passage,  or  was  in  point  of  fact  sent  to 
any  other  place. 

The  court  overruled  the  objection,  and  the  evidence  was  received. 

It  was  also  testified  that  letters  from  Orleans,  for  the  western 
district  of  Tennessee,  come  to  Nashville  for  distribution,  unless  there 
was  a  river  mail,  in  which  case  they  would  be  delivered  at  Memphis 
and  be  distributed  thence ;  other  evidence  was  also  given  in  relation 
to  the  course  of  the  mail,  and  the  usage  of  the  postofllce  at  Nash- 
ville, which  is  needless  to  recite.  In  their  charge  to  the  jury,  the 
court  instructed  them  that  the  usage  of  a  distributing  ofike  in  con- 
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formity  to  law,  and  the  authorized  regulations  of  the  department, 
and  in  the  discharge  of  the  official  duties  of  the  officers  employed, 
might  properly  be  taken  into  their  consideration  of  the  question  sub- 
mitted to  them ;  which  was,  whether,  from  the  usual  course  of  the 
mail,  and  the  usage  as  proved,  the  notice  of  the  protest  would  neces- 
sarily reach  Spring  Creek  ^postoffice,  or  would  fail  to  reach  it,  or  be 
carried  to  some  other  office :  in  the  first  case,  the  court  instructed 
them  that  the  notice  was  served  on  the  defendant;  but  in  the  other 
the  drawer  was  discharged  unleds  actual  notice  was  served. 

Several  instructions  were  prayed  by  the  defendant,  which  the 
view  taken  by  the  court  renders  it  unnecessary  to  consider,  as  they 
relate  to  matters  not  material  to  the  cause ;  and  if  given  either  way, 
they  could  not  afiect  the  right  of  either  party.  One,  however,  de- 
serves particular  notice,  which  was,  *^  that  the  evidence  of  the  notary 
was  not  sufficient  proof  that  a  legal  notice  was  sent ;  but  that  be 
ought  to  have  set  out  a  copy  of  the  notice,  or  stated  its  contents,  in 
order  that  the  court  might  judge  whether  it  teas  sufficient."  The 
court  refused  to  give  this  instruction ;  but  stated  that  it  might  rea- 
sonably be  inferred  from  the  nature  of  the  notice^  and  from  the  fact 
that  notice  was  given,  as  stated  in  the  deposition. 

Exceptions  were  taken  to  the  decision  of  the  court  on  the  questions 
of  evidence,  and  the  various  matters  given  in  charge  to  the  jury. 

The  first  question  which  arises,  is  on  overruling  the  admission  in 
evidence  of  the  two  letters  from  Wilcox  and  Feron  to  the  cashier  of 
the  branch  bank  at  Nadhville. 

It  was  in  full  proof  that  Taylor  and  Dickins  never  had  a  dollar  in 
the  hands  of  Wilcox  and  Feron,  to  pay  any  draft  drawn  on  the 
latter,  nor  any  money  or  other  property  in  their  hands  to  meet  the 
bills  at  the  time  they  became  due,  or  any  funds  in  their  hands  when 
presented  and  protested  for  non-acceptunce.  No  proof  was  offered 
that  Dickins  and  Taylor,  or  either  of  them,  had  made  any  consign- 
ments to  Wilcox  and  Feron  as  an  expected  or  anticipated  fund  on 
which  to  draw.  It  was  al&o  proved,  that  Jesse  Taylor  had  neither 
funds  or  property  in  the  hands  of  the  drawees,  when  his  bill  in  favour 
of  Dickins  was  presented  for  acceptance,  or  when  it  became  due; 
and  that  they  had  received  no  advice  of  such  bill :  and  that  the  two 
bills  of  Dickins  and  Taylor,  drawn  in  favour  pf  the  plainU£^  one  for 
2809  dollars  and  the  oiher  for  1598  dollars,  balanced  (heir  ac- 
count on  hia  books.  It  is  clear,  therefore,  that  this  trausi^ction  was 
not  a  negotiation  within  the  meaning  or  intention  of  these  letters: 
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they  evidently  referred  to  negotiations  at  the  bank,  or  within  the 
sphere  of  its  operations  in  the  commercial  transactions  of  the  firm; 
the  one  referring  to  Dickins  alone  was  expressly  limited  to  negotia- 
tions with  that  bank.  The  remittance  of  these  bills  to  New  Orleans, 
in  payment  of  an  antecedent  debt  to  the  plaintifi^  was  in  no  sense  of 
the  term  a  negotiation  of  them ;  and  was  so  utterly  inconsistent  with 
the  evident  object  of  the  letters,  that  the  most  remote  expectation 
could  not  have  been  entertained  that  they  would  have  been  accepted. 

A  mercantile  house  conducting  operations  at  Memphis  and  New 
Orleans,  would,  in  the  course  of  their  business,  lend  their  credit  in 
anticipation  of  consignments ;  while  they  would  refuse  it  to  pay  the 
debts  due  to  other  persons:  these  considerations  could  not  escape  the 
consideration  of  Dickins  and  Taylor,  when  they  sought  to  make 
Wilcox'and  Feron  their  creditor,  instead  of  Beall  by  such  a  fraudulent 
abuse  of  the  letters  of  credit.  Had  these  bills  come  to  the  hands  of 
an  innocent  holder  in  the  course  of  trade,  with  a  knowledge  of  these 
letters,  the  case  would  have  been  different :  or  if  the  bank  had  nego- 
tiated them,  there  would  have  been  a  reasonable  expectation  that 
they  would  hd^sfi  been  honoured :  but  Dickins  and  Taylor  could  have 
entertained  no  such  expectation.  The  letters  were,  therefore,  pro-, 
perly  excluded,  and  the  case  must  be  considered  as  if  they  had  not 
existed. 

An  established  exception  to  the  general  rule  that  notice  of  the 
dishonour  of  a  bill  must  be  given  to  the  drawer  is,  where  he  has  no 
funds  in  the  hands  of  the  drawee ;  but  of  this  exception  there  are 
some  modifications.  4  Crrl54;  1  D.  &  E.  405;  2  D.  &  E.  712; 
12  E.  175;  20  J.  R.  149,150. 

If  the  drawer  has  made,  or  is  making  a  consignment  to  the  drawer ; 
and  draws  before  the  consignment  comes  to  hand.     12  E.  175. 

If  the  goods  are  in  transitu,  but  the  bill  of  lading  is  omitted  to  be 
sent  to  the  consignee  or  the  goods  were  lost.     16  E.  43. 

If  the  drawer  has  any  funds  or  property  in  the  hands  of  the  drawee; 
or  there  is  a  fluctuating  balance  between  them  in  the  course  of  their 
transactions;  15  E.  221  ;  or  a  reasonable  expectation  that  the  bill 
would  be  paid.  4  M.  &  S.  229,  ^30.  Or  if  the  drawee  has  been 
in  the  habit  of  accepting  the  bills  of  the  drawer  without  regard  to 
the  state  of  their  accounts,  this  would  be  deemed  equivalent  to  effects. 
12  E.  175.  Or  if  there  was  a  running  account  between  them.  15 
E.  221. 

In  all  such  cases  the  drawer  is  considered  as  justified  in  drawing; 
VOL.   X. — Sx 
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as  80  far  having  a  right  to  draw,  that  <*the  tranfactioo  caimoi  be 
deDomioated  a  fraud :  for  in  such  a  case  it  is  a  fair  commercial  trane- 
actioD,  in  which  the  drawer  has  a  reasooable  ezpectatioo  that  his 
Ml  will  be  honoured ;  and  he  is  entitled  to  the  same  notice  as  a 
drawer  with  funds,  or  authority  to  draw  without  funds."  15  E. 
220;  16E.  44. 

But  unless  he  draws  under  some  such  circumstances,  his  dranring 
without  funds,  property  or  authority,  puts  the  transaction  put  of  the 
pale  of  commercial  usage  and  law  ;  and  as  he  can  in  no  wise  safibr 
by  the  want  of  notice  of  the  dishonour  of  his  drafts  that  it  is  deemed 
an  useless  form.  "  Notice,  therefore,  can  amount  to  nothing,  for  his 
situation  cannot  be  changed.'*  In  a  case  where  he  has  no  fair  pi^teace 
for  drawing,  there  is  no  person  on  whom  he  can  have  a  legal  or 
equitable  demand,  in  consequence  of  the  non  payment  or  non  ac- 
ceptance of  the  bill.  This  is  the  rule,  as  laid  down  by  this  court  in 
French  v.  The  Bonk  of  Columbia,  4  Cr.  153,  164;  on  a  very  able 
and  elaborate  review  of  the  then  adjudged  cases ;  which  is  fully 
supported  by  those  since  decided  in  England,  and  in  the  supreme 
court  of  New  York.  T\it  case  of  the  defendant  falls  clearly  within 
the  rule  applicable  to  bills  drawn  without  funds,  or  any  bona  fide, 
reasonable  or  just  expectation  of  their  being  honoured ;  and  notice  of 
their  dishonour  was  not  necessary.  The  case  requires  no  opinion 
whether  notice  of  the  dishonour  of  Taylor's  bill  in  favour  of  Dickins 
was  necessary,  and  we  forbear  to  express  any. 

The  next  question  which  arises,  is  on  the  admission  of  the  evi- 
dence of  the  postmaster  at  Nashville,  and  his  deputy  ;  in  relation  to 
the  course  of  the  mail,  the  usage  of  the  office,  and  the  facts  to  which 
they  testify. 

We  nre  at  a  loss  to  perceive  any  plausible  objection  to  the  evidence 
which  was  received  by  the  court,  on  the  assumption  that  notice  of 
the  dishonour  of  the  bills  must  be  made  out  by  the  plaintiff;  which 
could  be  done  in  two  ways.  1.  That  the  bills  had  been  duly  pro- 
tested for  non-acceptlmce ;  and  due  and  legal  diligence  used  in 
giving  notice  (hereof  to  the  parties  on  the  bills;  in  which  case  the 
legal  presumption  of  its  receipt  in  time  would  attach.  2.  By  proof 
that  the  notice  actually  came  to  hand  in  proper  time ;  though  the 
letter  containing  the  notice  was  not  properly  directed,  or  sent  by  the 
most  expeditious  or  direct  route.  The  fact  of  notice,  and  its  recep- 
tion in  due  time,  are  the  only  matters  material  to  the  drawer  or  io- 
doiser  of  a  dishonoured  bill ;  the  manner  or  place  in  which  be  receives 
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such  notice  is  immaterial ;  for  all  the  objects  to  be  answered  by  its 
receptioD,  it  is  equally  available  to  them.  To  the  holder  it  is  imma- 
terial whether  the  evidence  of  notice  consists  in  the  legal  presumption 
arising  from  due  diligence,  which  supplies  the  place  of  specific  evi- 
dence, and  is  binding  on  a  jury  as  proof  of  the  fact  of  its  reception  ; 
or  it  is  established  by  direct  evidence,  or  such  circumstances  48  will 
in  lavr  justify  them  in  drawing  the  inference.     2  Peters  132. 

Since  the  case  of  Buckner  v.  Findley  and  Van  Leer,  2  Peters  589, 
591 ;  decided  on  great  consideration ;  it  has  been  the  established  doc- 
trine of  this  court,  that  a  bill  of  exchange  drawn  in  one  of  the  stated 
of  this  union,  on  a  person  in  another,  is  a  foreign  bill,  and  to  be 
treated  as  such ;  and  that  in  this  respect  they  are  to  be  consideted 
as  states  foreign  to  each  other,  though  they  are  otherwise  as  to  all 
the  purposes  of  their  federal  constitution.  Among  these  purposes 
are  the  establishment  of  postoffices'and  post  roads;  the  regulation 
of  which  has  been  delegated  to  the  federal  government ;  and  is  exer- 
cised by  their  laws  and  the  regulations  of  the  postoffice  department 
conformably  thereto.  On  these  depend  all  the -communications  be- 
tween the  states  by  mail;  the  time  of  departure  from  different 
places ;  its  route,  place  and  course  of  its  arrival  and  distribution. 
The  usage  of  the  officers  employed  in  the  various  details  of  the  ope- 
rations of  the  department,  when  acting  within  the  line  of  their  duly, 
as  prescribed  by  law  and  regulations ;  become  all  important  to  a 
court  and  jury  in  deciding  on  what  is  legal  diligence  in  giving  no- 
tice, or  what  is  evidence  of  its  reception. 

It  is  legal  diligence  in  the  holder  of  d  bill,  if  he  avails  himself  in 
time  of  the  means  of  communicating  notice,  which  are  thus  afforded ; 
but  he  is  not  answerable  for  any  defects  in  the  outline  or  details  of 
the  regulation  of  the  mails,  for  the  route  in  which  the  letter  is  car- 
ried, the  time  which  elapses  from  its  deposit  in  the  office  and  delivery, 
or  the  mode  of  carrying  or  distributing  the  mails :  but  it  is  proper 
that  he  should  give  evidence  of  all  these  matters,  as  well  to  repel  the 
imputation  of  laches  if  the  letter  does  not  come  to  hand,  or  not  in 
due  tinie ;  as  to  prove  its  regular  delivery,  if  there  should  be  any 
doubt  as  to  the  use  of  diligence,  in  the  direction  or  deposit  of  the 
letter.  Such  evidence  is  uniformly  received  in  cases  arising  on  the 
notice  of  dishonoured  bills. 

The  nett  question  arises  on  the  prayer  of  the  defendant  to  instruct 
the  jury,  that  proof  that  the  bills  were  protested  and  notice  thereof 
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put  into  the  postoffice,  was  not  sufficient,  without  producing  a  copy 
of  the  notice,  or  proving  its  contents. 

In  Lindenberger  v.  Beall,  the  notary  testified  that  notice  et  non 
payment  was  enclosed  in  a  letter  addressed  to  the  defendant  at  H., 
and  put  into  the  postoffice  at  6. :  he  had  no  recollection  of  these 
facts,  and  only  knew  them  from  his  notarial  book,  and  the  protest 
made  out  at  the  time;  from  which,  and  his  invariable  practice,  he 
presumed  he  had  done  so.     This  was  held  sufficient  proof  of  such 
notice,  and  that  it  was  unnecessary  to  give  notice  to  defendant  to 
produce  it.   6  Wheat..  104, 106.    In  Nicfiols^v.  Webb,  the  notary  vas 
dead ;  but  on  a  memorandum  on  the  margin  of  the  protest,  it  was 
stated  in  his  handwriting,  **  Indorsee  duly  notified  in  writing  19th 
July  1819,  the  last  day  of  grace  being  Sunday  the  18th ;"  which 
was  held  competent  proof  of  notice.  8  Wheat.  326,  SSO.   In  this  case, 
the  protests  .were  produced  at  the  trial,  and  the  oath  of  the  notary 
positive  as  to  the  fact  of  notice :  this  is  entirely  eqiiivalient  to  an  entiy 
on  his  books,  proved  only  by  his  handwriting  after  his  death,  or  his 
belief  arising  from  the  fact  of  having  made  such  entry,  connected 
with  his  uniform  usage.     It  must  therefore  be  taken  as  settled  law, 
that  such  is  sufficient  proof  that  the  notice  required  by  law  was 
give^n.    It  remains  to  consider  whether  the  letter  containing  the  no- 
tice was  so  directed  and  deposited  in  the  postoffice  at  Orleans  as  to 
comply  with  the  law. 

In  cases  of  this  description,  the  true  question  is,  whether  due  dili- 
gence has  been  used  by  the  holder  of  the  bill ;  not  whether  he  has 
given,  or  the  defendant  has  received  notice :  both  are  immaterial, 
if  reasonable  diligence  has  been  used.  This  consists  in  giving  no- 
tice, if,  after  the  usual  and  proper  inquiries  are  made,  it  is  practicaUe 
to  give  it :  but  if,  when  this  is  done,  the  holder  or  notary  cannot 
give  the  notice  personally,  where  the  parties  reside  in  the  same 
place,  or  does  not  know  where  to  direct  it  by  mail,  the  inquiry  is 
diligence,  without  giving  notice.  After  inquiring  from  other  parties 
to  the  bill,  and  examining  the  directory,  if  the  party's  residence  can- 
not be  found;  3  Camp.  263  ;  if  on  calling  at  his  residence,  or  place 
where  he  transacts  his  business,  he  is  not  to  be  found,  or  any  other 
person  who  can  receive  notice,  it  may  be  left  there ;  or,  if  his  house 
of  business  or  residence,  is  locked  up,  and  on  audible  knocking,  no 
one  answers,  or  the  party  has  changed  his  former  residencCt  or  re- 
moved to  the  country,  no  notice  is  necessary.     9  Wheat.  599;  2 
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Petera  103,  105,  129;  6  D.  &  R.  505;  20  J.  R.  172;  and  eases 
cited. 

Where  the  parties  do  not  reside  in  the  same  place,  diligence  consists 
in  sending  notice  by  the  first  mail,  of  the  day  of  protest.  2  Wheat. 
'273 ;  9  Peters  45.  This  is  all  that  is  necessary,  if  the  letter  con- 
taining the  notice  is  properly  directed.  4  Wheat.  438.  If  the  re- 
sidence  of  the  party  appears  on  the  bill,  the  notice  of  protest,  &c., 
itiust  be  directed  there ;  12  East  433 ;.  if  it  does  not  so  appear,  then 
reasonable  diligenpe  must  be  used,  in  making  inquiry  for  his  resi- 
dence, and  a  reasonable  time  will  be  allowed  to  give  notice  after 
ascertaining  it :  this  has  been  held  in  case  of  notice  to  an  iridorsee 
in  April,  of  a  protest  in  October  preceding.  Wyghtwick's  Ex.  76, 
77. 

When  all  the  facts  are  ascertained,  diligence  is  a  question  of  law. 
Wyghtwick  76  ;  1  Peters  683.  If  the  evidence  is  dou&tful  or  con- 
tradictory, it  is  for  the  jury  to  decide;  7  Peters  290:  but  in  either 
case,  it  turns  on  what  is  the  usage  of  the  place,  (9  Wheat.  587)  the 
habits  of  men  of  business,  the  kind  and  mode  of  inquiry  usually 
made  in  similar  cases.  2  Burr.  669 ;  2  H.  BI.  565;  3  B.  &  P.  601 ; 
20J.  R.  174. 

Thus  a  bill  drawn  by  persons  residing  in  Petersburg!],  Virginia, 
on  a  house  in  New  York,  and  dated  there,  being  protested ;  a  clerk 
of  the  notary  made  inquiry  at  the  banks  and  elsewhere,  and  on 
being  informed  that  the  drawers  resided  at  Norfolk,  directed  one  no- 
tice to  them,  there,  and  put  another  into  the  postofBce,  in  New  York, 
directed  to  them  there ;  it  was  held  sufficient.  1  J.  R.  294,  296 ; 
Chapman  V.  Lippincott  and  Purcell,  cited,  13  J.  R.  433;  16  J.  R. 
220 ;  20  J.  R.  174. 

If  a  bill  is  drawn,  dated  "  Manchester**  (or  "London**),  without 
any  other  direction,  notice  of  protest,  directed  to  the  drawer  at  Man- 
chester, was  held  good,  on  the  presumptioh  that  it  would  reach  him 
if  so  directed.     1  R.  &  M.  249,  250.    Notice  directed  to  the  resi- 
dence or  house  of  business  of  the  party,  is  sufficient;  the  holder  is 
not  bound  to  show  that  notice  is  brought.home,  but  only  to  employ 
the  usual  mode  of  conveyance ;  and  the  rules  of  diligence  to  which 
be  is  held,  ought  not  to  be  such  as  will  tend  to  clog  the  circulation 
of  commercial  or  negotiable  paper,  by  impairing  the  liability  of  those 
;   who  have  put  it  into  circulation.     1  Peters  583 ;  2  Peters  102, 129. 
I   If  an  indorsee  lives  within  a  reasonable  distance  of  a  postoffice, 
!   notice  to  biin,  directed  to  him,  at  his  residence,  is  good  :  as  where 
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a  note  was  protested  at  Cincinnati,  the  notice  was  directed  to  T. 
D.  C,  Campbell  county,  Kentucky,  though  defendant  lived  on  the 
south  side  of  the  Ohio,  two  miles  from  Cincinnati,  and  Covington, 
and  three  miles  from  Newport,  the  county  town ;  in  all  of  whicli 
there  were  postofBces,  and  his  residence  was  well  known  to  the 
holder  and  postmaster.  The  putting  the  notice  into  the  poetoffice, 
at  Cincinnati,  was  held  sufficient.     2  Peters  549. 

The  clear  and  conclusive  result  of  these  cases  is,  that  at  be- 
tween the  holder  and  the  drawer  or  indorser  of  a  dishonoured 
bill,  the  question  of  their  liability  depends  not  on  actual  notice, 
but  on  seasonable  diligence,  which  is  in  all  cases  tantamoaet 
to  actual  notice,  whether  given  or  not.  Hence,  it  beconaes  use- 
less to  examine  into  the  instructions  prayed  for  by  the  defendant 
at  the  trial,  and  refused  by  the  court,  in  relation  Co  the  coune  of 
the  mail  after  leaving  New  Orleans,  or  the  points  submitted  le 
the  jury;  for  they  could  in  no  event  avail  the  defendant,  if  the 
jury  believed  the  evidence  of  the  notary.  As  these  ^ere  foieign 
bills,  the  protests  produced  at  the  trial  were  in  themselves  evi- 
dence of  the  demand  and  protest.  8  Wheat  3S0.  The  oath  of 
the  notary,  that  he  put  the  notice  into  the  postoffice,  on  the  day 
of  protest,  is  competent  and  sufficient  in  law  to  prove  the  fact :  the 
only  question  for  the  jury  was  his  credibility.  The  notices  weie 
properly  directed  :  1.  Because  Hazel  wood  was  the  residence  of  the 
defendant,  within  a  short  distanci^  of  a  postoffice  -,  2.  The  bills  were 
dated  at  that  place,  and  the  direction  of  the  notices  was  to  the  same 
place.  . 

As  a  matter  of  law  then,  we  are  clearly  of  opinion,  that  due  dili- 
gence was  used  by  the  plaintiflT,  when  the  notices  of  protest  were 
put  into  the  postoffice,  at  New  Orleans.  His  right  of  action  was  then 
consummated,  and  it  can  in  nowise  be  afTected  by  the  course  of  the 
mail,  or  the  arrangements  concerning  its  route  or  distribution.  We 
forbear  any  notice  of  the  other  questions  presented  at  the  trial,  left 
by  doing  so,  we  should,  by  implication,  be  deemed  to  think  diey 
could  in  any  event  aflect  the  right  of  the  plaintiff,  when  no  lacbei 
could  be  imputed  to  him  or  the  notary. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs  and  in- 
terest. 
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J08BPH  Wallinosford,  PLAiNTirF  IN  ERRoa  V.  Sarah  Ann  Allen, 

FOR  HERSELF  AND  CHILDREN. 

A  wife  having  separated  heraelf  from  her  husband,  for  ill-treatment  by  him,  applied 
to  the  county  court  of  Prince  Geor^re,  Maryland,  for  alimony,  which  was  allowed  to 
her,  pendente  lite.  The  husband  gave  the  wife  a  female  negro  slave,  and  some  other 
property,  in  discharge  of  the  alimony*  She  removed  to  Washington,  hired  out 
the  slave,  and  afterwards,  in  consideration  of  a  sum  of  money,  and  for  other  consi- 
derations, she  manumitted,  by  deed,  the  slave,  and  her  two  infant  children,  the 
eldest  not  three  years  old.  Some  time  after  the  agreement  between  the  husband 
and  wife,  a  final  separation  took  place  between  them,  by  a  verbal  agreement ; 
each  to  retain  '<  the  property  each  had,  and  to  be  quits  for  ever,"  and  the  wife 
relinquished  ail  further  claim  for  alimony.  After  the  death  of  the  wife,  the  hus- 
band claimed  the  female  and  her  children,  as  his  slaves.  H,eld,  that  they  were  free 
by  virtue  of  the  deed  of  manumission  executed  by  the  wife. 

This  is  a  case  where  a  transfer  of  property  must  be  considered  as  having  been  made  for 
a  valuable  consideration.  It  was  given  in  lieu  of  alimony,  decreed  by  a  court  of 
competent  jurisdiction,  pendente  lite ;  and  passed  tlie  property  as  fully  to  the  wife, 
as  if  the  husband  had  conveyed  it  to  a  third  person  for  a  valuable  consideration. 
In  regard  to  that  property,  the  wife  is  to  be  considered  as  a  feme  sole ;  and  her 
right  to  dispose  of  it  followed  as  a  matter  of  coure. 

Construction  of  tlie  act  of  assembly  of  Maryland  of  1796, 2  Maxcy's  Laws  3G0,  rela- 
tive to  tlie  manumission  of  slaves. 

The  terms  of  the  Maryland  act,  and  tlie  policy  of  it,  were  meant  to  prevent  the  manu- 
mission of  slaves,  who^  from  infancy,  ag«  or  decrepitude,  would  become  burthen- 
some  to  the  community  at  the  time  the  deed  of  manumission  should  take  effect : 
and  to  such  as  were  over  the  age,  after  which  inanuiuission  is  prohibited.  But  the 
slave  manumitted  must  either  be  positively  in  the  latter  predicament,  or  be  so  de- 
ciepid,  if  under  the  age  of  forty-five;  and  if  neither  one  nor  tlie  other,  and  being 
in  infancy,  it  must  stand  so  unrelated  to  any  other  free  person  coloured  or  white, 
that  it  can  liave  no  clcdm,  natural  or  artificial,  to  support  from  any  one ;  and  must, 
therefore,  be  a  charge  upon  tlie  charity  of  the  community,  or  a  charge  upon  its 
poor  laws.  It  would  be  an  unreasonable  restraint  upon  tlic  privileges  of  manumis- 
sion, as  it  is  granted  in  tliis  act,  if  it  were  interpreted  to  exclude  the  manumission 
of  mother  and  an  infant  child,  the  former  being  of  healthy  constitution  and  able  to 
msintiiin  it,  as  of  other  children  who,  in  the  natural  progress  of  human  life  would 
be  able^  in  a  few  years,  to  maintain  themselves  by  labour,  and  who  would  find  in 
their  adolescence,  persons  who  would  gladly  maintain  them  for  the  services  they 
could  render. 

Agreements  between  husband  and  wife,  during  coverture,  for  the  transfer  from  him 
of  property  directly  to  the  latter,  ore  undoubtedly  void  at  law.  Equity  examines 
with  great  caution  before  it  will  confirm  thrm.  But  it  docs  sustain  them  when  a 
clear  and  satisfactory  case  is  n\adc  out,  that  the  property  is  to  be  applied  to  the 
separate  use  of  the  wife ;  where  the  consideration  of  the  transfer  is  a  tieparate 
interest  of  the  wife,  yielded  up  by  her  for  tlie  husband's  benefit,  or  of  their  family ; 
ot  which  lias  b«>en  appropriated  by  him  to  his  uses ;  where  the  husband  is  in  a 
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■ituation  to  mtke  a  gift  of  property  to  the  wife,  and  dutinctly  Mpantet  it  fnm 
the  mass  of  hia  property  for  her  use.    Either  case  equity  will  sustaiA,  thoogh  ift 
trustee  haa  been  interposed  to  hold  for  the  wife's  oae. 

IN  error  to  the  circuit  coiirt  of  the  United  States^  for  the  county  of 
Washington  in  the  District  of  Columbia. 

On  the  4lh  day  of  August  1834,  the  defendant  in  error  presented 
to  the  circuit  court  a  petition  stating,  that  she  and  her  twoiofant 
children  were  entitled  to  their  freedom  ;  and  that  she  and  they  were 
unjustly  held  as  his  slaves,  by  Joseph  Wallingsford,  the  plaintiff  in 
error.  Joseph  Wallingsford  appeared  to  the  subpoena  issued  on  the 
petition,  and  put  in  a  plea,  denying  the  claims  of  the  petitioner.  The 
case  was  tried  by  a  jury  at  the  circuit  court  held  in  MUrch  1835^ 
and  a  verdict  was  found  for  the  petitioner  under  the  charge  of  tk 
court,  from  which  the  plaintiff  in  error  took  three  bills  of  exception; 
and  prosecuted,  from  the  judgment  of  the  court,  this  writ  of  enor. 

On  the  trial  of  the  cause  in  the  comrt  below,  the  petitioner  pro- 
duced a  regular  deed  of  manumission,  duly  recorded,  executed  bj 
Rachel  Wallingsford,  the  wife  of  the  plaintiff  in  error,  dated  the  8th  of 
September  1826 ;  by  which,  and  for  divers  good  causes  and  consider- 
ations, and  in  consideration  of  the  sum  of  150  dollars  paid  to  ber,8he 
released  the  petitioner  and  her  children  from  slavery ;  the  petitioner 
being  at  that  time  nineteen  years  old,  and.  her  two  female  cbildreo 
:  of  the  respective  ages  of  three  years  and  five  months. 

The  petitioner  also  proved,  that  ^Rachel  Wallingsford  resided  io 
the  city  of  Washington,  for  many  years,  as  a  feme  sole,  previous  to 
the  date  of  the  deed  ;  that  she  had  a  suit  for  alimony  depending  in 
Maryland,  against  Joseph  Wallingsford,  he  residing  in  that  state;  and 
that  the  court  ordered  her  husband  to  pay  her  120  dollars  per  year, as 
alimony,  pendente  lite ;  that  some  time  after  that  allowance  bad 
been  made  to  her,  her  husband  gave  the  petitioner  to  her,  then  about 
twelve  years  old,  and  some  other  property,  in  discharge  of  the  order 
of  alimony,  bis  wife  agreeing  not  to  prosecute  the  claim  aoj 
further ;  that  after  the  petitioner  was  so  given  to  Mrs  Wallingsford, 
she  lived  with  her,  or  was  hired  out  in  Washington,  until  the  date 
of  the  deed  of  manumission ;  that  on  the  death  of  Mrs  Wallingsford, 
the  plaintiff  in  error  claimed  her,  and  her  children,  as  his  slaveei 

The  court  permitted  the  de^d  of  manumission  to  be  read  in  evi- 
dence to  the  jury,  by  the  counsel  for  the  petitioner ;  expressly  leav- 
ing it  to  the  jury  to.  say,'  or  find  from  the  evidence,  whether  th<^^ 
of  the  said  Rachel  to  the  said  negro  Sarah  Aon,  at  the  time  of  (be 
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execution  of  ihe  said  deed,  was  al)6olute,  or  only  for  the  life  of  the 
said  Rachel;  and  the  court  instructed  the  jury  that  that  question 
^was  open  for  their  consideration  upon  all  the  evidence  in  the  cause. 

The  defendant  in  the  circuit  court  excepted  to  the  admission  of 
the  deed  of  manumission  in  evidence,  and  to  the  instructions  given 
to  the  jury. 

The  defendant,  by  his  counsel,  prayed  the  court  to  instruct  the 
jury,  that  if  they  should  believe  from  the  evidence  aforesaid  (viz. 
the  evidence  stated  in  the  first  bill  of  exceptions),  that  Mrs  Wallings- 
ford  held  the  petitioners  by  virtue  of  an  agreement  made  between 
her  and  her  husband,  without  the  intervention  of  a  trustee ;  that  said 
agnreeroent  is  null  and  void,  and  could  give  no  power  to  Mrs  WalU 
ingsford  to  manumit  the  slaves  held  by  virtue  of  such  an  agreement. 
The  court  refused  to  give  this  instruction,  and  the  defendant  ex- 
cepted to  the  refusal. 

The  defendant  prayed  the  court  to  instruct  the  jury,  that  if  they 
should  believe  from  the  evidence,  that  an  agreement  was  made 
between  the  defendant  and  Mrs  Wallingsford,.by  which  she  was  to 
have  the  petitioners  in  lieu  of  being  supported  by  him  as  his  wife  ; 
yet,  if  there  was  no  covenant  on  the  part  of  a  trustee,  or  some  one 
capable  of  contracting  with  the  husband,  that  he  should  not  be  lia- 
ble to  the  maintenance  of  his  wife :  the  same  is  null.  The  court  re- 
fused to  give  this  instruction,  and  the  defendant  excepted. 

The  defendant  prayed  for  the  .court  tp  instruct  the  jury,  that  !f 
they  should  believe  from  the  evidence,  that  an  agreement  existed 
between  him  and  Mrs  Wallingsford,  that  he  should  transfer  the 
petitioner  to  her,  on  condition  that  she  should  relinquish  all  claiim 
to  alimony  against  him ;  that  then,  should  the  jury  believe  from  the 
evidence,  that  she  did  not  comply  with  this  condition,  and  that  she 
did  prefer  against  him  a  subsequent  claim  for  alimony ;  that  then  the 
agreement  cannot  be  enforced  against  the  defendant,  nor  can  he  be 
deprived  of  any  of  his  rights  by  virtue  of  the  said  agreement.  The 
court  refused  to  give  this  instruction,  and  the  defendant  excepted. 

The  defendant  then  prayed  the  court  to  instruct  the  jury,  that  if 
they  should  believe,  from  the  evidence  aforesaid,  that  the  petitioners 
or  any  of  them,  at  the  time  of  the  execution  of  the  deed  of  manu- 
mission aforesaid,  were  not  able  by  their  labour  to  procure  for  them- 
selves sufficient  food  or  raiment,  with  other  necessary  requisites  of 
life»  then  the  said  deed  of  manumission  as  to  them,  or  such  of  them, 
was  inoperative ;  which  instruction  the  court  gave :  and  also  on  the 
VOL.  Xf'^y  . 
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prayer  of  the  counsel  for  the  petitioDers,  further  iueUucted  the  jury, 
that  if  they  should  believe,  from  the  said  evidence,  that  the  negroes 
abovementioned  were  of  healthy  constitutions,  and  sound  in  mind 
and  body,  and  that  their  mother  was  capable  by  labour  to  procure  to 
them  sufficient  food  and  raiment,  with  other  requisite  necessaries  of 
life,  and  did  maintain  them  ;  then  such  children  are  not  under  the 
incapacity  intended  by  the  Maryland  law. 
The  defendant  excepted  to  the  last  instruction. 

The  case  was  argued  by  Mr  Brent,  for  the  plaintiff  in  error;  and  fay 
Mr  Dandridge  and  Mr  Key,  for  the  defendanL 

Mr  Brent  contended,  that : 

1.  The  court  below  erred  in  permitting  the  deed  of  manomiflMii 
from  Rachel  Wallingsford,  the  wife,  to  be  read  in  evidence  as  stated 
in  the  first  bill  of  exceptions. 

2.  Because  the  court  below  erred  in  refusing  to  give  the  instruc- 
tions prayed  for  by  the  plaintiff  in  error,  in  bis  second  bill  of  excep- 
tions. 

3.  Because  the  court  below  erred  in  refusing  to  give  the  instruc- 
tions as  moved  for  in  the  third  bill  of  exceptions. 

4.  Because  the  court  below  erred  in  refusing  the  iDstructiooB 
moved  for  in  the  fourth  bill  of  exceptions. 

6.  Because  the  court  below  erred  in  giving  the  instructions  prayed 
for  by  the  petitioners  in  the  fifth  bill  of  exceptions. 

There  is  no  denial  that  Rachel  Wallingsford  was,  at  the  time  cf 
the  deed  of  manumission,  the  wife  of  the  plaintiff  in  error.  There 
had  been  no  judicial  separation,  no  divorce.  Nor  is  it  denied  that  the 
defendant  in  error  was  at  one  period  the  slave  of  the  plaintiff  in  error. 

The  questions  then  which  present  themselves,  are : 

1.  Whether  a  wife  separated  from  her  husband  can  do  any  act  bj 
deed  which  will  bind  him  at  law,  and  deprive  him  of  his  property, 
without  his  express  consent  and  authority. 

2.  Whether  if  a  wife  can  so  contract,  yet  is  not  the  introductioo 
of  a  trustee  necessary ;  and  are  not  her  acts  without  the  aid  <rf  a  trus- 
tee null  and  void. 

If  no  contract  is  valid,  if  none  can  be  made ;  then  the  plaint^  io 
error  is  right,  and  the  judgment  of  the  circuit  court  must  be  roveised. 

There  is  an  absolute  disability  in  a  wife  to  make  any  contract,  er 
to  execute  any  valid  deed.     15  Serg.  &  Rawle  90;  Petersdorf's 
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Abrid;  6S»  55,  67,  66;  Story's  Conflict  of  Laws  126.  In  all  these 
authorities  it  is  held  that  a  wife  cannot  execute  a  contract,  separately 
from  her  husband. 

It  is  admitted  that  there  are  exceptions  to  these  principles :  as 
Vfhen  the  husband  has  abandoned  liis  wife,  or  has  abjured  the  realm  ; 
she  may  contract.  But  these  exceptions  have  no  application  to  the 
case  before  the  court. 

It  cannot  be  said  that  the  plaihtifT  in  error  abandoned  his  wife. 
She  left  bim,  and  she  resisted  every  effort  to  induce  her  to  return. 
Cited,  2  Kent's  Com.  166,  161,  176,  176;  4  Petersdorf  40,  41 ;  2 
Harr.  &  Johns.  Rep.  486. 

The  instruction  given  by  the  circuit  court,  that  the  ability  of  the 
inethe»4o  maintain  the  children  would  be  sufficient  to  legalize  the 
manumission  of  the  infants ;  was  in  direct  opposition  to  decisions  of 
the  courts  of  Maryland,  on  the  statutes  of  that  state. 

For  a  considerable  period,  there  was  an  express  prohibition  by  the 
laws  of  Maryland  of  nianumissions  in  any  form.  This  was  prior  to 
1796.  It  was  the  settled  policy  of  the  state  not  to  allow  any  slaves 
to  be  set  free.  By  the  act  of  1716,  ch.  44,  sect.  22,  all  negroes  were 
declared  slaves  for  life ;  and  this  law  deprived  the  owners  of  slaves 
of  the  right  to  give  any  one  of  them  freedom.  Then  came  the 
statute  of  1796,  which  prohibits  manumission  of  persons  not  able,  to 
maintain  themselves.  This  act  makes  all  deeds  of  manumission  of 
gach  persons,  absolutely  void.  But  for  the  act  of  1796,  no  manu- 
missions could  be  made ;  and  none  are  valid  which  do  not  conform  to 
that  law.  It  cannot  be  contended  that  infants  of  three  years  old  and 
mider,  have  such  ability.  Cited,  6  Harr.  &  Johns.  18,  19;  4  Harr. 
&  Johns.  262. 

These  laws  have  full  operation  in  the  District  of  Columbia,  on  the 
east  side  of  the  Potomac;  and  they  govern  the  case  before  the  court. 
They  make  the  deed  of  manumission  void,  even  if  the  grantor  of  the 
same  was.  competent  to  give  it.  The  decisions  of  the  Maryland 
courts  on  this  statute,  made  since  the  establishment  of  the  District, 
may  not  be  authority  in  this  court ;  bui  as  they  give  a  construction 
to  the  statutes  of  the  state,  the  court  will  regard  them  as  entitled  to 
great  consideration. 

Mr  Dandridge  and  Mr  Key,  for  the  defendant,  insisted  on  the 
capacity  of  Mrs  Wallingsford  to  execute  the  deed.  She  was  a  feme 
sole :  she  had  been  abandoned  by  her  husband :  she  was  within  the 
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exceptions  Jto  the  rule  which  vacates  the  coauacts  (NT^deedsof  mar- 
ried woroeii,  Cited,  1  Kent's  Com.  157;  0  Picii:.  Rep.  89;  15  Mao. 
Rep.  31 ;  2  John.  Ch.  Ca.  537 ;  1  Atk.  278. 

The  agreement  by  which  the  defendant  in  error  became  the  pro- 
perty of  Mrs  Wallingsford,  was  a  substitute  for  the  allowance  of 
alimony,  and  relieved  the  estate,  of  the  husband  from  a  heavy  re- 
sponsibility. If  no  property  in  the  slave  was  acquired  by  the  wife, 
nothing  was  received  by  her ;  and  the  effort  now  made  is  to  set  up  a 
fraud  for  the  benefit  of  the  perpetrator  of  it.  The  very  nature  of  the 
transaction  made  the  defendant  in  error  the  separate  property  of  Mn 
Wallingsford.  It  was  left  by  the  circuit  court  to  the  jury  to  say, 
wliether  the  arrangement  waa  not  binding  on  the  husband;  and  tbey 
decided  that  it  was.  This  gave  the  defendant  in  erruMr  and  her  chil- 
dren their  freedom. 

It  was  entirely  competent  to  the  husband  to  give  bis  wife  this 
property ;  and  the  facts  of  the  case  show,'  that  the  emancipation  of 
the  defendant  in  error  was  for  a  pecuniary  consideration.  The  sum 
of  150  dollars  was  paid  to  her  for  the  deed.  She  had  been  living  in 
a  different  jurisdiction  for  many  years:  she  was  in  great  dislreas ; 
and  her  husband  gave  her  the  girl  for  her  support  and  maintenance. 
She  had  a  right  to  dispose  of  her  as  she  did,  to  procure  the  nieans  of 
living. 

•  As  to  the  construction  given  by  the  counsel  for  the  plaintiff  in 
error  to  the  laws  of  Maryland,  Mr  Key  contended  that  the  thirteenth 
and  twenty-ninth  sections  of  the  law  of  1796,  ch.  67,  are  different 
In  the  one  case,  the  case  of  a  will,  there  are  prohibitory  wcwds;  and 
not  in  the  other. 

Further,  the  expressions  in  the  twenty-ninth  section  ace,  slave  or 
slavejsi:  any  person  having  slaves  may  emancipate  them,  if  sound, 
healthy,  and  able  by  labour  to  earn  a  living,  &c.  Now  these  slaves 
in  this  deed,  taking  them,  as  the  words  allow,  and  .as  the  spirit  of 
the  law. would  allow,  in  the  aggregate^  are  able  to  maintain  them- 
selves. 

Agi  .In,  the  decision  in  such  a  case  should  be^  not  that  the  deed  is 
void,  but  that  the  freedom  is  not  to  eommence^'||y  it  till  thechildrefl 
Are  of  sufficient  age. 

Mr  Justice  Watne  delivered  the  opinion  of  the  Court 
This  was  a  petition  in  the  court  below,  by  the  appellees,  for  free- 
dom ;  complaining  that  they  were  unjupitly  held  ahd  claisQ^d  b;  the 
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appellant  as  bis  slaves.  The  petitioner  gave  in  evidence  a  deed  of 
manumission  for  herself  and  two  children,  from  one»Rachel  Wallings* 
ford.    Her  third  child  was  born  after  she  was  manumitted. 

It  appears  that  Rachel  Wallingsford  resided  in  Washington  several 
years  previous  to  the  date  of  the  deed  of  manumission,  living  apart 
from  her  husband,  the  appellant :  that  she  had  a  suit  pending  against 
him  in  Maryland,  where  he  resided,  for  alimony,  and  had  been 
allowed,  by  the  order  of  the  court,  120  dollars  per  annum,  pendente 
lite.    Some  time  after  this  allowance  had  been  made,  her  husband 
gave  her  the  petitioner,  Sarah  Ann,  and  some  other  property,  in  dis- 
charge of  her  alimony.:  that  after  this  agreement  between  them,  the 
said  Rachel  continued  to  live  in  Washington  until  her  death,  having 
kept  Sarah  Ann  in  her  service  until  the  deed  of  manumission  v/as 
executed.     After  the  death  of  Mrs  Wallingsford,  the  appellant 
claimed  Sarah  Ann  and  her  children  as  his  slaves.     All  of  the  chil- 
dren were  born  after  Sarah  Ann  was  given  up  by  the  appellant  to 
Mrs  Wallingsford.     The  appellant  proved^  at  the  time  the  deed  of 
manumission  was  made,  that  Rachel  Wallingsford  was  his  lawful 
wife.     It  also  appears,  by  a  petition  filed  by  the  appellant  in  the 
county  court  of  Prince  George  county,  Maryland,  to  get  the  inter- 
locutory order  for  alimony  suspended,  and  which  is  in  evidence  in 
the  cause,  that  the  appellant  and  his  wife,  having  had  repeated  dis- 
^agreements,  as  she  alleged  on  account  of  her  husband's  habitual 
incontinency  with  a  woman  in  their  own  house,  Mrs  Wallings- 
ford left  her  habitation  and  refused  to  live  with  him.     The  charge 
of  incontinency  is  denied  by  the  husband  ;  but  he  admits,  after  his 
wife's  departure,  and  upon  her  refusing  to  comply  with  his  solicita- 
tions to  return  and  live  with  him,  that  by  an  express  agreement  between 
them,  he  gave  to  her  the  woman  Sarah  Ann  and  other  property,  with 
two  notes  of  hand,  one  for  120  dollars  and  the  other  for  200  dollars ; 
in  all  amounting  to  900  dollars ;  which  w^as  the  amount  the  wife 
brought  with  her  when  they  were  married,  and  of  which  the  appellee 
Sarah  Ann  was  a  part.     This  was  to  be  received  by  the  wife  in  full 
of  all  further  claim  for  support;  and  the  husband  was  to  be  discharged 
from  the  payment  of  alimony  decreed  by  the  court.     Wallingsford 
having  refused  to  pay  the  notes  of  hand,  and  the  suit  for  alimony 
being  still  pending,  the  parties  again  met,  and  a  final  separation  took 
place  between  them;  upon  the  footing,  that  the  wife  was  to  retain  the 
woman  Sarah  Ann ;  that  each  was  to  retain  besides,  ^Uhe  property 
each  bad,  and  to  be  quits  for  ever.''    In  consideration  of  the  husband 
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having  agreed  to  this,  the  wife  agreed  to  yield  her  claim  for  alimoDy, 
granted  by  the  interlocutory  order  of  the  court,  and  was  to  diacoii- 
tinue  her  suit. 

On  the  trial  of  the  cause,  the  admission  of  the  deed  of  manumis- 
sion, as  evidence,  was  excepted  to  by  the  defendant ;  but  the  cooit 
overruled  the  exception.  The  defendant  also  prayed  the  court  to 
instruct  the  jury,  if  they  should  believe,  from  the  evidence,  that  Mis 
Wallingsford  held  the  petitioners  by  virtue  of  an  agreement  between 
her  and  her  husband,  without  the  intervention  of  a  trustee,  that  (be 
agreement  was  void ;  and  could  give  to  her  no  power  to  manumit  the 
slaves  held  under  it:  also,  if  the  jury  shall  believe,  from  the  evidence, 
that  the  agreement  was  made  without  a  covenant  on  the  part  of  a 
trustee,  or  some  person  capable  of  contracting  with  the  husband,  that 
the  same  was  null :  also,  if  the  jury  shall  believe  that  the  agreement 
was  made  on  condition  that  Mrs  Wallingsford  should  relinquish  all 
claim  to  alimony,  and  that  she  did  not  comply  with  such  condiUoo, 
and  did  prefer  against  him  a  subsequent  claim  for  alimony,  that  the 
agreement  cannot  be  enforced  against  the  defendant :  and  lastly,  to 
instruct  the  jury,  if  they  shall  believe,  from  the  evidence,  tbat  the 
petitioners,  or  any  of  them,  at  the  time  of  the  execution  of  the  deed 
of  manumission,  were  not  able  by  their  labour  to  procure  for  them- 
selves sufficient  food  and  raiment,  with  other  necessaries  of  life,  that 
then  the  said  deed  was  inoperative  to  them.  The  court  gave  the 
last  instruction  to  the  jury,  but  refused  to  give  the  rest.  And  upon 
the  prayer  of  the  petitioner,  instructed  the  jury,  if  they  should  bdieve 
from  the  evidence,  that  Sarah  Ann  Allen  and  her  children  were  of 
healthy  constitutions,  and  sound  in  mind  and  body,  and  that  the 
mother  was  capable  by  labour  to  procure  them  sufficient  food  and 
raiment,  with  other  necessaries  of  life,  and  did  maintain  them^  then 
such  children  are  not  under  the  incapacity  intended  by  the  law  of 
Maryland,  in  the  act  providing  for  the  manumission  of  slaves. 

The  section  of  the  act  of  i796,  2  Maxcy's  Laws  of  Maryland  S60; 
is  as  follows :  *^  that  where  any  person  or  persons  possessedof  any 
slave  or  slaves  within  this  state,  who  are  or  shall  be  of  healthy  coo- 
stitutions,  and  sound  in  mind  and  body,  capable  by  labour  to  procure 
to  him  or  them  sufficient  food  and  raiment,  with  other  necessaries  of 
life,  and  not  exceeding  forty-five  years  of  age,  and  such  person  or 
persons  possessing  such  slave  or  slaves  as  aforesaid^  and  being  willing 
and  desirous  tojiet  free  or  manumit-  such  slave  or  slaves,  may,  by 
writing  under  his,  her  or  their  hands  and  seals,  evidenced  by  two 
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good  and  sufficient  witnesses  at  least,  grant  to  such  slave  or  slaves 

his,  her  or  their  freedom ;  and  that  any  deed  or  writing,  whereby 

freedom  shall  be  given  or  granted  to  any  such  slave,  which  shall  be 

intended  to  take  place  in  future,  shall  be  good  to  all  intents,  con* 

etructions  and  purposes  whatsoever,  from  the  time  that  such  freedom 

or  manumission  is  intended  to  commence  by  the  said  deed  or  writing; 

so  that  such  deed  and  writing  be  not  in  prejudice  of  creditors ;  and 

that  such  slave,  at  the  time  such  freedom  or  manumission  shall  take 

place  or  commence,  be  not  above  the  age  aforesaid,  and  be  able  to 

'Work  and  gun  a  sufficient  livelihood  and  maintenance,  according  to 

the  true  intent  and  meaning  of  this  act.''    The  act  prescribes  how 

such  deeds  shall  be  executed,  acknowledged  and  recorded;  and  upon 

WLr  compliance  with  what  is  prescribed  in  those  jregai^  a  copy  of 

the  record,  duly  attested^under  the  seal,  &c.  &c.,  ^*  shall  at  all  times 

hereafter  be  deemed,  to  all  intents  and  purposes,  good  evidence  to 

prove  such  freedom." 

We  will  consider,  together,  the  exception  taken  to  the  introduction 
of  the  deed  of  manumission  as  evidence,  the  last  instruction  asked 
by  the  defendant,  and  that  asked  by  the  petitioners,  both  of  which 
were  given  to  the  jury  by  the  court.    The  deed  was  not  objected  to 
for  any  deficiency  in  its  execution,  or  on  account  of  its  not  having 
been  properly  .acknowledged  and  recorded.     The  last  was  done  as 
far  as  that  part  of  the  law  can  be  complied  with  in  the  District  of 
Columbia.    The  deed  was  also  acknowledged  by  the  person  making 
it,  on  the  day  it  was  executed,  before  a  justice  of  the  peace.    It  was 
then  properly  sent  to  the  jury  as  evidence  of  the  fat^t  of  manumission ; 
and  what  its  validity  might  be  to  give  freedom,  was  a  question  of  law 
to  be  determined  by  the  court     As  to  the  instructions  asked  by  the 
defendant  and  the  petitioners,  relative  to  the  petitioners  being  com- 
prehended within  the  incapacity  of  the  section  of  the  act  of  Mary- 
land just  recited ;  both,  we  think,  were  rightly  given  by  the  court. 
That  of  the  defendant  was  very  general,  and  the  court  was  not 
obliged  by  it  to  particularize  to  which  of  the  petitioners  it  was  in- 
tended to  be  applied.     It  was,  therefore,  correctly  answered  by  a 
general  instruction  directing  the  jury  to  inquire  into  the  fact;  at  the 
same  time  stating  what  the  law  was,  if  the  jury  should  find  the  fact 
as  the  counsel  of  the  defendant  supposed  it  to  be.     That  of  the  peti- 
tioners being  more  specific,  was  intended  to  obtain  the  court's  inter- 
pretation of  the  act  upon  the  point  put;  and  we  think  the  answer  of 
the  court,  is  in  the  true  spirit  of  the  law.    We  think  the  terms  of  the 
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act  of  Maryland,  and  the  policy  intended  by  it,  were  meant  to  pre- 
vent the  manumission  of  slaves,  who,  from  infancy,  age  or  decrepi- 
tude, would  become  burthensome  to  the  community  at  the  time 
the  deed  of  manumission  should  take  effect :  and  to  such  as  were 
over  the  age,  after  which  manumission  is  prohibited.  But  the 
slave  manumitted  must  either  be  positively  in  the  latter  predicament; 
or  be  so  decrepid,  if  under  the  age  of  forty-five;  and  if  neither  one 
nor  the  other,  and  being  in  infancy,  it  must  stand  so  unrelated  to 
any  other  free  person  coloured  or  white,  that  it  can  have  no  claim, 
natural  or  artificial,  to  support  from  any  one  ;<  and  must,  therefore, 
be  at  once  a  charge  upon  the  charity  of  the  community  or  a  charge 
upon  its  poor  laws.  It  would  be  an  unreasonable  restraint  upon  the 
privileges  of  manumission,  as  it  is  granted  in  this  act,  if  it  were  in- 
terpreted to  exclude  the  manumission  of  mother  and  an  infant  child, 
the  former  being  of  healthy  constitution  and  able  to  maintain  ili  as 
of  other  childrenlwho,  in  the  natural  progress  of  human  life  would  be 
able,  in  a  few  years,  to  maintein  themselves  by  labour,  and  who 
would  find  in  their  adolescence,  persons  who  would  gladly  maintain 
them  for  the  services  they  could  render^  If  this  construction  of  the 
act  does  not  prevail,  there  can  be  no  fixed  age  in  childhood  when 
manumission  can  take  e&ct ;  and  the  act  would  be  made  to  openile 
differently  upon  persons  by  no  certain  rule.  The  le^slature  having 
laid  down  the  age  afler-which  manumission  shall  not  be  made,  a 
strong  presumption  is  raised  that  it  did  not  mean  to  exclude  all  in- 
ftmts  absolutely  firom  the  benefits  of  the  act,  or  it  would  have  said 
so  in  terms ;  or  have  fixed  an  age  when,  in  childhood,  manumission 
should  be. allowed.  If  the  policy  of  the  law  is  to  prevent  slaves  fimn 
being  manumitted  who  would  be  burthensome  to  the  conuQunity, 
we  cannot  hesitate  in  believing  that  the  object  will  be  accomplished 
by  relying  upon  those  natural  affections  of  a  mother  for  her  child, 
which  have  always  been  found  strong  enough  to  cherish  and  sustain 
it ;  except  in  some  unnatural  instances,  as  when  the  true  nature  nf 
woman  has  been  turned  aside  by  some  dreadful  superstition  or  ex- 
traordinary necessity. 

We  are  aware  that  opinions  have  been  expressed  in  the  courts  of 
Maryland  different  from  our  conclusion,  in  regard  to  the  mana- 
mission  of  children  :  but  the  point  of  a  mother  and  infant  manumits 
ted  at  the  same  time,  and  the  mother  being  in  any  way  able,  by  her 
labour,  to  maintain  her  offspring;  has  not  yet  been  decided  against 
by  the  courts  of  Maryland,  so  far  as  we  can  gather  from  their  rs- 
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ports.  These  opinions  too,  having  been  expressed  since  the  cession 
of  the  District  6f  Columbia  to  the  United  States,  the  courts  in  the 
district  Hie  not  to  be  controlled  by  them  in  the  interpretation  of  the 
act  under  review ;  as  they  would  be,  and  as  this  court  would  be,  by 
the  decisions  of  state  cou'-ts  upon,  state  statutes  affecting  local  rights 
and  interests. 

The  fourth  instruction  asked  by  the  defendant,  which  the  court 
refused  to  give,  is,  if  the  jury  shall  believe  that  the  agreement  be- 
tween Wallingsford  and  ^ife  was,  that  he  should  transfer  the  peti- 
tioner to  her  on  -Condition  that  she  should  relinquish  all  claim  to 
alimohy  against  him;  and  that  slie  did  not  comply  with  the  condi- 
tion, and  did  prefer  against  him  a  subsequent  claim  for  alimony : 
that  then  the  said  agreement  cannot  be  enforced  against  the  defen- 
dant ;  nor  can  he  be  deprived  of  any  of  his  rights  by  virtue  of  said 
agreement.    We  think  this  instruction  was  rightly  refused;  for 
though  it  is  not  denied  that  the  suit  for  alimony  had  not  been  dis- 
discontinued,  and  was  pending  when  Mrs  Wallingsford  died,  the 
legal  consequence  would  not  be,  thai  the  agreement  would  be  avoided 
by  its  not  having  been  observed  in  that  particular.    The  non  per- 
formance of  the  agreement  in  that  regard,  did  not  restore  to  the 
defendant  the  ownership  of  property  for  which  he  hsul  received  a 
valuable  consideration,  by  the  relinquishment  of  his  wife's  alimony ; 
of  which  he  had  the  full  benejQt  during  her  life  ;  .and  continues  to 
enjoy  in  the  greater  means  he  is  presumed  to  have  from  having 
been  relieved  from  the  payment  of  the  wife's  alimony.     But  the 
instruction  was  asked  in  face  of  the  evidence;  which  establishes 
the  fact,  that  the  substantial  parts  of  the  agreement  were  complied 
with,  as  the  defendant  had  never  been  called  upon  for  any  part  of 
the  alimony,  after  the  agreement  was  made,  until  the  death  of  Mrs 
Wallingsford.    A  failure  upon  the  part  of  the  wife  to  comply  with 
this  part  of  the  agreement,  gave  to  the  husband  a  good  ground  in 
eiquity  to  have  the  suit  discontinued ;  but  did  not  invalidate  the 
agreement. 

The  remaining  exceptions  to  be  considered,  are  those  relating  to 
the  nullity  of  the  agreement ;  because  it  was  made  without  the  in- 
tervention of  a  trustee,  or  some  one  capable  of  contracting  with  the 
husband.     The  court  refused  to  give  such  instructions. 

The  inability  of  the  wife  in  this  instance  to  contract  or  to  take 
any  interest  from  her  husband,  without  the' intervention  of  a  trustee, 
"^^  argued,  upon  the  restraints  imposed  upon  women  by  the  common 
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law,  during  coverture.  This  is  a  case  which  canuot  be  so 
dered.  Neither  the  nature  of  the  action,  by  which  the  petitionen 
sue  to  have  their  freedom  established ;  nor  the  agreement  betweeo 
Wallingsford  and  his  wife;  would  permit  this  court  to  take  so  narrow 
a  view  of  the  case.  Every  feuture  of  the  agreement  is  an  appeal  to 
have  it  tested  by  those  principles  of  equity  which  have  been  ap> 
plied  to  maintain  a  separate  interest  in  women,  acquired  from  ibeir 
husbands  during  coverture ;  whether  the  same  were  made  by  the 
interveniion  of  trustees  or  not ;  when  the  transfer  toas  fairly  made  n/m 
a  meritorious  or  valuabk  consideration. 

Agreements  between  husband  and  wife,  during  coverture,  for  the 
transfer  from  him  of  properly  directly  to  the  latter,  are  undoubtedly 
void  at  law.  Equity  examines  with  great  caution  before  it  will 
confirm  them.  But  it  does  sustain  them  when  a  clear  and  sati9fa^ 
tory  case  is  made  out,  that  the  property  is  to  be  applied  to  the  sepa- 
rate use  of  the  wife.  Where  the  consideration  of  the  transfer  is  a 
separate  interest  of  the  wife,  yielded  up  by  her  for  the  husbaiMTf 
benefit,  or  of  their  family ;  or  which  has  been  appropriated  by  bim 
to  his  uses.  Where  the  husband  is  in  a  situation  to  make  a  gift  of 
property  to  the  wife;  and  distinctly  separates  it  from  the  mass  of 
bis  property  for  her  use.  Either  case  equity  will  sustain,  though  do 
trustee  has  been  interposed  to  hold  for  the  wife's  use.  In  Moore  t. 
Freeman,  Bunb.  205,  it  was  determined,  that  articles  of  agreemeol 
between  husband  and  wife  are  binding  in  equity,  without  the  ioter- 
vention  of  a  trustee.  Other  cases  may  be  cited  to  the  same  purpott. 
In  regard  to  grants  from  the  husband  to  the  wife,  an  examination  of 
the  cases  in  the  books  will  show,  when  they  have  not  been  sustained 
in  equity,  it  has  been  on  account  of  some  feature  in  (hem  impeaching 
their  fairness  and  certainty,  as  that  (hey  were  not  in  the  nature  of 
a  provision  for  the  wife  ;  or  when  they  interfered  with  the  rights  of 
a  crieditor ;  or  when  the  property  given  or  granted  had  not  been  dis- 
tinctly separated  from  the  mass  of  the  husband's  property.  In  Scan- 
ning  V.  Hyle,  3  P.  Wms  334,  Lord  Talbot  assumed  the  doctrine, 
that  femes  covert  could  have  a  separate  interest  by  their  husband's 
agreement.  In  the  case  of  Lady  Arundel  v.  Phipps,  10  Ves.  14^ 
149,  Lord  Eldon  held,  that  a  husband  and  wife  after  marriage  could 
contract,  for  a  bona  fide  and  valuable  consideration,  for  a  transfer  of 
property  from  him  to  her.  In  Sheppard  v.  Sheppard,  7  Johns.  Cb. 
Rep.  57,  it  is  said,  husband  and  wife  may  contract,  for  a  bona  fide 
and  valuable  consideration,  for  a  transfer  of  property  from  hira  to  her. 
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In  Walles  v.  Hodge^  2  Swanst.  97,  it  is  said,  husband  may  convey  to 
tbe  wife  a  chattel.  In  the  case  of  a  gift  from  the  husband  to  the 
wife,  it  is  held  valid  when  the  husband,  by  some  distinct  act,  divests 
himself  of  his  property.  As,  for  instance,  in  the  case  of  Lucas  v. 
Lucas,  1  Atk.  270,  the  lord  chancellor  held,  that  the  transfer  of  1000 
pounds  South  Sea  annuities  by  the  husband,  in  the  name  of  the 
wife,  was  so  decisive  an  act,  as  amounted  to  an  agreement  by  the 
husband  that  the  property  should  become  hers.  It  is  not  necessary 
to  review  here  the  cases  of  gifts  to  the  wife  by  the  husband,  which 
have  been  sustained  in  equity.  They  are  alluded  to,  to  show  how 
far  equity  has  gone  in  maintaining  transfers  of  property  by  the  hus- 
band to  the  wife,  without  the  intervention  of  a  trustee  ;  and  when 
(here  was  no  valuable  consideration  money  from  the  wife  to  the 
husband.  But  the  case  before  us  is  one  where  a  transfer  of  property 
must  be  considered  as  having  been  made  for  a  valuable  considera- 
tion. It  was  given  in  lieu  of  alimony,  decreed  by  a  court  of  compe- 
tent jurisdiction,  pendente  lite  ;  and  passed  the  property  as  fully  to 
the  wife,  as  if  the  husband  had  conveyed  it  to  a  third  person  for  a 
valuable  consideration.  In  regard  to  that  property^  Mrs  Wallings- 
ford  is  to  be  considered  as  a  feme  sole ;  and  her  right  to  dispose  of  it 
followed  as  a  matter  of  course. 
Judgment  of  the  circuit  court  affirmed. 
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Robert  Y.  Brknt,  surviving  executor  of  Robert  Brent,  use 
OF  THE  United  States,  appellant  v.  The  President  abp 
Directors  of  the  Bank  or  Washington. 

Robert  Brent  was  the  holder  of  six  hundred  and  fifly-nine  shares  of  stock  in  the  Bank 
of  Wasliingtbn ;  and  was  indebted  to  the  bank  as  indorser  on  certain  promiaoiy 
notes,  one  of  which  become  due  oiler  his  death.  He  was  also  indebted  to  the 
United  States,  as  poymostcr ;  and  he  made  on  assignment  of  his  property  to  nti^ 
the  debt.  The  assignees  did  not  accept  the  assignment.  He  died  some  time  after- 
wards. The  bank,  under  the  provision  of  their  charter,  wliich  gives  a  lien  on  the 
stock  held  by  a  debtor  for  the  payment  of  debts  due  to  them  before  the  transfer  cf 
the  stock  held  by  a  stockholder,  insisted  on  the  lien,  against  the  claim  of  prioiitf 
by  the  United  States ;  and  their  oloim  was  sustained  by  the  court. 

It  has  been  the  uniform  construction  of  the  ififlh  section  of  the  act  of  1797, 1  Stavj*! 
Laws  464 ;  and  of  the  similar  proyision  in  the  sixty-fifth  jwction  of  the  collection  id 
of  1799, 1  Story's  Laws  630,  that  whether  in  a  case  of  insolvency,  death  or  aaB|a- 
ment,  the  property  of  the  debtor  passes  to  the  assignee,  executor  or  administnlor; 
the  priority  of  the  United  State's  operating,  not  to  prevent  the  transmission  of  the 
property,  but  giving  them  a  preference  in  payment  out  of  the  proceeds 

This  preference  is  in  the  appropriation  of  the  debtor's  estate;  so  that  if,  before. it  hm 
attached,  the  debtor  has  conveyed  or  mortgaged  his  property,  or  it  has  been  tiaaa- 
ferred  in  the  ordinary  course  of  business,  neither  ue  overreached  by  the  statiileii 
and  it  has  never  been  decided  that  it  affects  any  ben,  general  or  specific,  ezisliBf 
when  the  event  took  place,  whieh  gave  the  United  States  a  claim  of  priority. 

Another  rule  is  settled  by  these  cases ;  that  the  priority  does  not  attach  .to  propeitf 
legally  transfen;ed  to  a  .creditor  on  respondentia;  though  he  may  hold  it  subject  to 
an  accomit,  equity  or  trust  for  the  borrower.  Such  transfer  will  be  pratsded 
against  the  United  States ;  though  not  an  out  and  out  sale  in  the  course  of  busMB, 
so  as  to  divest  the  equitable  as  well  as  the  legal  interest  of  the  party. 

Every  stockholder  of  a  bank  who  draws  or  indorses  a  note  to  procure  a  loan  fiwn  the 
bank,  is  bound  to  know  the  terms  of  the  charter  and  by-laws ;  his  signatue  to 
the  note  is  an  inchoate  pledge  of  his  stock  for  security,  if  so  provided  in  the  eha^ 
ter ',  his  stock  gives  credit  to  his  name,  and  the  bank  grant  the  loan  on  its  fiath. 

APPEAL  from  the  ciicuil  court  of  the  United  Slates  for  the  count; 
of  Washington  in  the  District  of  Columbia. 

Robert  Brent,  a  paymaster  of  the  army  of  the  United  States,  haying 
become  indebted  to  the  United  States,  and  being  in  an  infirm  stale 
of  health  ;  on  the  17th  of  May  1819,  executed  an  assignment,  stating 
the  situation  of  his  health,  and  his  earnest  desire  to  satisfy  and  adjust 
the  claim  of  the  government  against  him  as  paymaster  as  aforesaid, 
and  to  do  justice  to  others ;  and,  that  the  better  to  secure  these  ot>- 
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jccla  and.  purposes,  Uie  assignment  proceeded  in  the  following  terms : 
"I  have  conveyed  and  assigned,  and  do  by  these  presents  convey 
and  assign,  in  consideration  of  the  premises,  and  for  the  sum  of  one 
dollar  to  me  in  hand  paid,  to  George  Graham,  Joseph  Pearson  and 
Robert  Y.  Brent,  all  my  real  and  personal  estate,  and  property,  in 
whatsoever  consisting,  and  wheresoever  situated,  to  them,  the  said 
Qeorge  Graham,  Joseph  Pearson  and  Robert  Y.  Brent,  their  exccu-  , 
tors  and  administrators,  and  to  the  survivor  of  tlicm,  nevertheless^ 
for  paying  and  satisfying  all  just  claim  or  claims  of  the  government 
as  aforesaid  ;  as  well  as  for  satisfying  all  just  claim  or  claims  of  all 
others,  as  far  forth  as  the  said  estate  and  property  above  conveyed 
will  answer,  with  full  power  and  authority  to  them,  or  the  majority 
of  them,  to  sell  and  convey,  and  to  make  good  and  sufficient  titles 
to  aU  or  any  part  of  the  property  referted  to,  in  conformity  with  the 
intention  and  purpose  of  this  writing :  it  being  well  understood  that 
the  said  trustees,  after  satisfying  the  purposes  of  the  said  trust,  shall 
well  and  fully  account  with  the  said  Robert  Brent,  his  heirs,  execu-, 
tors  or  administrators,  for  the  execution  of  the  trust  aforesaid,  and 
fully  restore  to  the  said  Robert  Brent,  his  heirs,  executors  or  admin- 
istrators, any  overplus  or  surplusage  tiiat  may  remain  of  the  estate 
aforesaid;  and,  it  being  also  understood,  that  the  said  Robert  Brent 
reserves  to  himself  the  possession  and  use  of  such  part  of  the  property 
aforesaid  as  may  be  for  his  reasonable  support  and  maintenance; 
and,  likewise,  the  privilege  of  disposing  of  any  part  of  the  trust 
estate,  with  the  consent  of  the  trustees,  for  the  objects  designated 
above." 

It  was  agreed  that  the  assignees  refused  to  accept  the  assign- 
ment, or  to  act  under  it. 

Robert  Brent  died  on  the  7th  of  September  1819,  leaving  real  and 
personal  estate ;  and  the  executors  qualified,  and  took  possession 
of  his  estate  in  1820.  At  the  time  of  his  death  he  held  six  hun- 
dred and  fifty-nine  sliares  of  stock  in  the  Bank  of  Washington ; 
and  at  that  time  he  was  indebted  to  tlie  bank,  as  indorser,  on 
two  promissory  notes:  one  for  1000  dollars,  drawn  by  Thomas 
L.  Washington,  and  indorsed  by  Robert  Brent,  due  and  protested 
on  the  22d  of  May  1819  ;  tiie  other  for  GG7  dollars,  also  drawn 
by  Mr  Washington,  and  indorsed  by  Mr  Brent,  due  and  prolcdtcd 
on  the  29th  of  May  1819 :  he  was  also,  ai  the  time  of  his  death, 
indorser  of  a  ffromissojy  note  drawn  by  John  Cooke  for  400  dollars, 
which  became  due  and  was  protested  on  tlie  19lh  of  November 


698  SUPREME  COURT. 

[Brent  v.  The  Bank  of  Waaliington.] 
1819 :  tnaking,  together  with  the  other  notes,  the  sum  of  1067 
dollars ;  of  which  1667  dollars  only  wei'c  due  at  his  decease. 

Borne  years  after  the  death  of  Robert  Brent,  the  Bank  of  Wash- 
ington instituted  a  suit  against  the  executors  on  the  note  of  400 dol- 
lars, and  on  the  note  of  667  dollars ;  and  on  a  plea  of  the  statute  of 
limitations,  a  verdict  and  judgment  were  rendered  for  the  defendants. 

The  eleventh  section  of  the  charter  of  the  Bank  of  WashmgUw 
provides,  that  *'  alfdcbts  actually  due  and  payable  to  the  bank,  (dajs 
of  grace  for  payment  being  passed)  by  a  stockholder  requesting  a 
transfer,  must  be  satisfied  before  such  transfer  shall  be  made,  unless 
the  president  and  directors  shall  direct  to  the  contrary." 

The  same  section  of  the  charter  also  declares :  ^^  that  the  shares 
of  (Capital  stock  at  any  lime  owned  by  any  individual  stockholder, 
shatl  be  transferable  only  on  the  books  of  the  bank,  according  is 
such  rules  as  may,  conformably  to  law,  bo  established  in  that  bchall 
by  the  p^:esident  and  directors." 

-  The  certificates  of  stock  issued  by  the  bank  declare,  that  "the 
shares  are  to  be  t^nsferred  at  the  bank  by  the  stockholder,  or  his 
attorney,  on  surrendering  tlic  certificate  of  the  same."  There  is.also 
a  provision  in  ihe  section,  which  authorizes  the  dircctord  to  make 
regulations  for  the.  government  and  tran^^iiciions  of  the  bank,  "con- 
formable to  law." 

The  executors  of  Robert  Brent,  in  the  year  1820,  called  upon  the 
Bc^^k  of  Washington,  and.  requested  to  be  allowed  to  transfer  the 
stock  held  by  their  testator.  This  was  refused,  without  the  paymeol 
of  the  notes>  .he  bank  claiming  the  tame  under  the  provision  of  the 
charter  :  which,  it  was  insisted,  gives  the  hank  a  right  to  be  so  paid. 
In  1835  the  bank  had  retained  dividends  on  the  stock,  and  had  sold 
a  part  of  it,  amounting  to  289  doUara  and  80  cents. 

Bills  were  filed  in  the  circuit  court,  by  the  surviving  executor  of 
Robert  Brent,  for  the  use  of  the  United  States,  against  the  Bankrf 
Washington,  claiming  right  to  transfer  the  stock  for  the  pnyinesi 
of  the  debt  due  to  the  United  States  ;  on  the  allegation  of  the  righi 
of  priority  given  to  the  United  States  by  the  acts  of  congress.  The 
Bank  of  Washington,  at  the  s(une^time,  filed  a  bill  claimingdo  appro- 
priate the  stock,  by  a  sale  of  it,  to  the  'payment  of  the  debt  daeto 
them  ;  and  asserting  ihdr  right  to  a  lien  arid  to  payment  under  tk 
provisions  of  the  charter. 

The  following  agreement  was  made  in  the  circuit  court  betwces 
ihe  parties  to  these  suit^-. 
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^'Il  is  agreed  by  and  between  the  said  parlies,  ihat  if  ibe  court- shall 
be  of  opinion  that  the  eleventh  section  of  the  charier  of  the  Bank  of 
Washington,  as  follows:  *all  debts  actually  due. and  payable  to  the 
bank,  (days  of  grace  for  payment  being  passed)  by  a  stockholder  re«- 
questing  a  transfer,  roust  be  satisfied  before  such  transfer  shall  be 
made,  unless  the  president  and  direptors  shall  direct  to  the  contrary,' 
confers  upon  said  bank  a  specific  lien  upon  the  stock  held  by  any 
stockholder  indebted  to  said  bank,  the  days  of  grace  being  passed ; 
then  the  court  may  decree  that  the  stock,  or  a  suflScient  amount 
thereof,  held  by  complainant's  testate  in  said  bank,  shall  be  sold  at 
public  sale,  upon  such  terms  as  the  court  may  think  proper  to  im- 
pose, and  by  such  trustee  as  they  may  appoint ;  and  may  further 
direct,  that  the  proceeds  thereof,  after  paying  the  expenses  of  the 
sale,  and  the  costs  of  this  suit,  shall  be  applied  to  the  payment  of  the 
notes  hereinafter  enumerated,  and  by  this  agreement  admitted  to  be 
due  and  unpaid  by  the  complainant's  testate  to  the  defendants ;  un- 
less the  court  shall  further  be  of  opinion  that  said  lien  granted  b;*'' 
said  charter  is  overreached,  controlled  and  destroyed  by  the  claims.irf' 
the  United  States  now  made  to  a  priority  of  payment  out  of  said 
slock  by  virtue  of  the  act  of  congress  of  1799,  ch.  128,  sect.  65,  as 
follows :  *  in  all  cases  of  insolvency,  or  where  any  estate  in  the 
hands  of  executors^  administrators  and  assigns,  shall  be  insufficient 
to  pay  all  the  debts  due  from  the  deceased,  the  debt  or  debts  due  to 
the  United  States  shall  be  first  satisfied.'  Or  unless  the  court  be 
further  of  opinion,  that  the  claims,  or  debts,  or  said  notes,  due  to  said 
defendants  and  hereinafter  particularly  specified,  upon  two  of  Avhich 
notes  of  said  testate  as  hereinafter  described,  it  is  agreed,  suits  were 
instituted  by  the  defendants  against  the  complainants,  on  the  com- 
mon law  side  of  this  court,  at  the  trial  of  which  said  suits,  the 
complainants  had  solely  and  exclusively,  upon  the  ground  of  the 
plea  of  limitations,  a  verdict  in  their  favour,  were  thereby  extinguish- 
ed, and  the  said  lien  in  consequence  of  said  limitations  lost  and  de- 
stroyed ;  then  the  court  to  decree,  if  the  claims  of  the  United  States 
to  priority  of  judgrnent  be  allowed,  that  the  proceeds  of  said  sale  be 
applied  in  payment  of  the  debt  due  the  United  States;  or  unless  they 
shall  be  of  opinion  that  the  said  lien  is  not  aflected  by  any  such  pri- 
ority, but  has  been  destroyed  by  the  said  Verdicts  in  favour  of  com- 
plainants, then  the  proceeds  of  such  sale  to  be  applied  to  the  pay- 
ment of  the  note  upon  which  no  such  verdict  was  rendered  in  favour 
of  complainants." 
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The  circuit  court,  on  the  26th  of  January  I8S6,  made  the  Mbw- 
ing  decree  in  the  two  cases. 

'^^hese  causes  coming  on  to  be  heard  upon  the  bill,  anewen  tad 
exhibits,  and  the  facts  stated  in  the  agreement  entered  into  betweea 
the  complainants  and  defendants,  it  is  this  2id  day  of  January,  in 
the  year  18S6,  ordered  and  decreed  by  the  court,  that  the  stock  of 
Robert  Brent  deceased,  standing  in  bis  name,  in  the  Bank  of  Wash- 
ington, or  so  much  thereof  as  may  be  necessary  to  satisfy  the  seveni 
notes  in  the  said  agreeiTient  specified,  foe  sold  at  public  vendue,  on 
the  credit  of  sixty  or  ninety  days,  the  purchasers  to  give  notes  with 
good  indorsers,  as  the  trustee  may  approve ;  notice  being  first  given 
of  the  day  of  sale  in  one  of  the  city  newspapers,  and  that  J.  HdUea 
be,  and  he  is  hereby  appointed  a  trustee  to  make  said  sale^  and  after 
paying  the  expenses  of  sale  and  costs  of  suit  to  defendants,  he  shill 
apply  the  proceeds  of  the  sale  to  the  payment  of  all  the  notes  of  Gud 
Brent,  enumerated  in  the  above  statement  as  due  to  said  defendaniB; 
and  it  is  further  decreed,  that  the  balance  of  said  stock  shall  be  traoi- 
ferred  to  the  United  Statee  by  said  defendants^  on  the  books  of  mi 
bank/* 

The  United  States  prosecuted  this  appeal 

The  case  was  argued  by  Mr  Butler,  attorney-general,  for  the  Unilnl 
States ;  and  by  Mr  Key,  for  the  appellants ;  and  by  Mr  Hdlel^fa 
the' appellee. 

For  the  Unitec^  States  it  was  contended,  that  at  the  time  of  (hs 
execution  of  the  assigqment  nothmg  was  due  by  Robert  Brent  to 
the  Bank  pf  AVashiogton.  His  liabilities  were  as  indoTBer  oncer 
tain  promisflbry  notes,  which,  to  the  amount  of  1667  dollars,  beoine 
due  after  thet assignment  was  made; 'and  the  residue  of  the  deU 
claimed  l>y  the  bank,  400  dollars,  became  due  after  Mr  Brents  de- 
cease. 

The  provision  of  the  charter  is  in  favour  of  debts  actuaDy  d«^ 
and  the^days  of  grace  on  a  note  must  have  expired  before  the  debt 
can  be  claimed.  Thus,  then,  the  United  States,  by  the  terms  of  tk 
assignment,  as  well  as  by  the  operation  of  the  statutes  giving  then 
a  right  of  priority,  became  entitled  to  payment  of  the  debt  doe  to 
them,  to  the  exclusion  of  the  claims  of  the  bank.  The  deed  was  a 
act  of  insolvency.  In  addition  to  the  general  princiiAes  which  gin 
the  United  States  the  prior  right  to  the  property  of  their  ii 
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debtor^  so  as  (o  exclude  all  other  credilora :  the  decree  6t  the  circuit 
court  is  erroneous,  even  if  these  priociplea  do  not  apply ;  as  the  Bank 
of  Washington  is  allowed  to  claim  payment  of  the  two  notes  on 
which  suits  were  instituted^  and  judghienis  obtained  in  favour  of  the 
execatore,  on  the  plea  of  the  statute  of  ymitations. 

The  priority  claimed  by  the  United  States  rests  in  this  case  on  the 

fifth  seclioQ  of  the  act  of  congress  of  1797;  2  Laws  U.  S.  595;  which 

extends  the  right  of  priority  to  all  cases  of  insolvency.    The  United 

States  y.  Fisher,  2  Cranch  358.    The  act  of  1799  relates  to  duty 

'  bonds  only. 

It  is  said  that  there  is  no  proof  that  Robert  Brent  was  indebted  to 
the  United  States.  The  precise  amount  of  the  debt  is  not  stated ; 
but  the  whole  proceedings  in  the  case  go  upon  the  ground  that  he 
was  80' indebted.  The  assignment  of  17th  May  1819,  contains  an 
acknowledgement  that  he  was  indebted;  and  the  agreed  fieicts  au- 
thorize the  court  to  assume  that  he  was  a  public  debtor. 

The  next  question  is,  whether  Robert  Br^nt  became  insolvent. 
It  is  objected  that  the  assignment  is  not  of  all  the  property  of  the 
assignor ;  but  an  inspection  of  the  instrument  will  satisfy  the  court 
that  it  is  full  and  sufficient  for  the  purpose  of  enabling  the  trustees 
to  carry  its  purposes  into  effect,  by  selling  the  whole  estate  of  the 
assignor. 

If  the  trustees  did  not  accept  of  the  assignment,  and  no  action  took 
place  under  it,  the'objection  to  the  claims  qf  the  United  States  under 
it  may  not  be  valid :  but  still  the  assignment  is  evidence  of  the  in- 
solvency of  Mr  Brent ;  and,  the  fact  of  his  insolvency  being  thus 
established,  to. give,  from  the  period  of  its  execution,  a  right  of  the 
United  States  to  be  paid  the  debt  due  to  them ;  that  right  could  not 
afterwards  be  disturbed  or  affected. 

The  right  of  the  United  States  to  be  paid  by  the  executors  in  oppo- 
sition to  th^  claims  of  the  bank,  if  not  under  the  assignment  made 
by  their  testator,  exists  under  the  provision  which  gives  the  priority 
in  cases  of  the  decease  of  persons  indebted  to  the  United  States^^ 

One  of  the  notes  was  not  due  until  after  the  decease  of  Mr  Brent ; 
and  there  was,  therefore,  at  the  time  of  his  death,  ne  fnore  than  a 
contingent  liability  for  that  note.  He  was  indorsee  on  the  note  of 
John  Cook  for  400  dollars;  which  became  due  and  was  protested  on 
the  19th  November  1819.  The  rights  of  the  United  States  were 
absolute,  and  were  fixed  before  the  claim  by  the  bank  existed.  As 
iodorser,  up  to  the  failure  of  the  drawer  to  pay,  and  until  after  demand 
VOL.  x»— 4  A 
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and  protest,  DO  debt  was  due  by  him.  Tbe  drawer  of  a  note  is  said 
to  be  a  debtor  from  the  date  of  the  note :  Ins  debt  is  debitum  in  pro* 
sentiy  solvendum  in  future ;  but  not  so  an  indbrser. 

The  bank  has  no  claim  on  the  notes  sued  for,  and  in  which  sail 
a  judgment,  on  the  statute  of  limitations,  was  rendered  against  the 
bank.  The  obligation  to  pay  the  debt  was  at  an  end,  when  the 
judgment  was  given.  Thus,  if  the  bank  had  a  lien  on  the  stock,  as 
they  elected  to  sue  out  the  notes,  the  lien  was  abandoned.  While 
in  England  it  may  be  different;  in  the  United  States^  after  the  statute 
of  limitations  has  attached,  the  debt  is  gone,  and  a  new  promise  m 
absolutely  necessary  to  re«*create  the  debt. 

It  is  not  admitted  that  a  construction  can  be  prtn  to  the  charter 
of  the  bank  which  will  interfere  with  the  priority  of  the  govermnenL 
Whatever  effect  the  provisions  of  the  charter,  giving  the  bank  a  lien 
on  the  stock  of  their  debtors,  may  have  in  the  case  of  individuals; 
no  such  effect  can  exist  as  will  interfere  with' the  right  of  the  United 
States  to  their  priority.  The  object  of  the  charter  was  not  to  repeal 
laws  already  established  and  in  full  force;  and  least  of  all,  laws 
which  are  deemed  essential  to  the  fiscal  operations  of  the  govern- 
ment, such  as  those  which  give  the  government  priority  of  claim  io 
cases  of  the  insolvency  or  decease  of  their  debtors.  The  whole  of 
the  eleventh  section  of  the  charter  must  be  taken  into  consideration. 
It  empowers  the  directors  to  make  regulations  conformable  to  Ia». 
From  these  words  it  may  be  inferred,  that  congress  did  not  intend 
by  the  charter  to  alter  any  existing  laws.  They  recognised  in  thii 
provision  the  laws  as  established  and  in  force;  and  the  rules  and 
regulations  of  the  bank  were  to  be  in  harmony  with  them. 

Mr  Hellen,  for  the  appellees,  observed,,  that  before  he  proceeded  to 
discuss  the  several  propositions  arising  in  the  cause,  it  would  be  ne- 
cessary to  state,  that  the  record  provided  the  proof  of  every  fact  that 
could,  on  the  part  of  the  bank,  be  'required,  to  charge  the  stock  of 
the  deceased,  by  virtue  of  the  eleventh  clause  of  the  act  of  congreai^ 
entitled  an  act  to  incorporate  the  Bank  of  Washington,  passed  the 
15th  February  1811. 

It  is  admitted  by  the  appellants,  that  their  testator  died  indebted 
to  the  bank,  on  tbe  respective  notes  described  in  the  statement  of 
facts  agreed  upon  by  all  the  parties  to  both  the  suits  set  for  heuiog 
in  the  court  below.  It  is  admitted,  that  at  the  time  of  his  death, 
Robert  Brent  held  six  hundred  and  fifty-nine  shares  of  stock  in  die 
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bank.  That  the  notes  were  severally  pratesied,  and  that  due  notice 
of  their  non  payment  was  regularly  given  to  him  in  his  lifetin^e,  or 
to  his  executors  since  his  decease..  That  the  notes  were  yet  due  and 
unpaid. 

The  record  thus  substantiating  the  debts  due  to  the  bank,  he  should 
respectrully  submit  to  the  consideration  of  the  court,  in  support  of 
the  decree  rendered  in  favour  of  the  bank  by  the  circuit  court,  the 
following  propositions :  1st.  That  the  eleventh  clause  of  the  charter 
of  the  bank,  which  required  ''that  all  debts  actually  due  and  paya- 
ble to  the  bank,  (days  of  grace  for  payment  being  passed)  by  a 
stockholder  requesting  a  transfer,  must  be  satisfied  before  such  trans- 
fer  shall  be  made,  unless  the  president  and  directors  shall  direct  to 
the  contrary ;"  gives  the  bank  a  lien  on  the  stock  held  by  Robert 
Brent  at  the  time  of  his  death. 

2.  That  the  act  of  1799,  which  directs  ''  that  in  all  cases  of  insol- 
▼ency,  or  where  an  estate  in  the  hands  0/ executors,  administrators,  or 
assignees,  shall  be  insuflScient.to  pay  all  the  debts  due  from  the  de- 
ceased, the  debt  or  debts  due  to  the  United  States  shall  be  first 
satisfied ;"  gives  to  the  United  States  a  simple  priority  of  payment, 
and  no  lien  ;  and  that  it  cannot  divest  the  bank's  lien. 

5.  That  even  if  the  United  States  have  a  priority  of  payment,  by 
the  act  of  1799,  the  charter  of  the  bank  affects  it ;  there  being  in  the 
charter  no  exception  in  favour  of  the  United  States. 

4.  That  this  stock  never  has  been  an  estate  in  the  hands  of  the 
executors,  but  as  incumbered  with  the  lien. 

6.  That  the  deed  of  Robert  Brent,*  in  favour  of  the  assignees, 
never  was  accepted  by  them ;  and  it  is  therefore  void. 

6.  That  the  stock  can  only  be  transferred  as  the  charter  directs. 

7.  That  the  statute  of  Umitations  cannot  discharge  the  lien. 

Mr  Hellen  remarked,  that  the  first  proposition  was  so  obvious,  that 
he  would  even  pass  it  by  without  comment,  were  it  not  necessary 
to  fix  a  precise  idea  of  the  extent  of  the  rights  of  the  bank,  as  pro- 
vided by  the  cl&use  of  the  charter. 

The  clause  is  itself  imperative.  The  words  "  all  debts  actuall]^ 
due  and  payable  to  the  bank,  must  be  satisfied,  before  such  transfer 
shall  be  made,  (days  of  grace  being  passed)"  are  **  absoltUej  explieUf 
and  peremptory  ;"  and  show  that  no  discretion  is  given  :  and  when 
that  is  the  case,  even  aflSrmative  words  make  a  statute  imperative. 

The  fundamental  rule  for  expounding  statutes  is,  **  that  if  it  can 
be  prevented,  no  clause,  sentence  or  word  should  be  deemed  su- 
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perfluousi  void,  or  insignificant.'*  To  say,  then,  that  the  itock 
can  be  transferred,  before  the  debts  of  the  stockholder  -are  satis- 
fied,  is  to  render  every  word  inoperative,  insignificant  and  entirely 
nugatory.  The  right  of  the  bank  to  be  first  paid,  before  \bt 
BtQpk  ^can  be  transferred,  must  be  wholly  annihilated,  before  the 
United  States  can,  by  the  legal  fiction,  have  it  vested  in  the  ex- 
ecutors at  the  death  of  their  testator,  so  as  to  make  it  an  estate  is 
their  bands,  to  authorize  a  priority  of  payment  to  the  govemmeDt 
This  makes  it  a  conflict  between  a  right  secured  by  the  charter  and 
a  legal  ficHon.  The  doctrine  of  relation  cannot,  however,.divesi  any 
right  legally  vested  in  another ;  as  where  rent  was  due  to  landloRi 
'who  died,  and  execution  was  levied  on  the  tenant's  goods  before  let- 
ters granted,  on  a  notice  by  administrator  to  the  sherifiT,  to  pay  Uma 
year's  rent,  agreeably  to  the  statute  of  8  Anne,  ch.  17;  the  court 
held  that  relations,  which  are  but  legal  fictions  of  law,  should  never 
diviest  any  right  legally  vested  in  another.  1  Williams  on  Execu- 
tors 398.  He  should  show  hereafter,  when  he  undertook  to  discioi 
the  fourth  proposition,  that  the  Maryland  statute  placed  ao  ezecator 
on  the  same  footing  as  an  administrator  by  the  common  law ;  and 
at  this  time,  merely  asked  the  court  to  apply  this  doctrine  of  relatioB 
to  the^  note  of  400  dollars,  which  fell  due  after  Che  death  of  Robert 
Brentl  That  note  fell  due  on  the  19th  of  November  1819;  Robert 
Brent  died  on  the  7th  September  1819,  and  letters  testamentary  were 
not  granted  until  1820.  So  that  the  note  having  fallen  due  befive 
the  executors  had  a  right  to  demand  of  the  bank  a  transfer  of  the 
stock,  which  right  only  accrued  to  them  by  virtue  of  the  lettere  tes- 
tamentary, this  legal  fiction  cannot  divest  the  right  of  the  bank 
(which  was  perfected  when  the  note  fell  due)  to  be  satisfied^ 
before  they  could  enforce  a  transfer  of  the  stock.  He  also  statd, 
that  all  the  shares  were  bound  for  the  payment  of  the  note'  doe 
on  the  22d  May  1819;  and  that  alone  operated  to  destroy  the 
common  law  right,  by  which  an  estate  vests  in  the  executor  aitbe 
death  of  the  testator.  Suppose,  instead  of  stock,  it  was  a  mo?able 
chattel  of  the  testator's  in  the  bank,  which  the  charter  provided' 
should  not  be  assigned,  or  delivered  up,  before  the  notes  were  '^saiii- 
fied."  How  could  an  executor,  by  virtue  of  this  constructive  rigbt 
to  the  property,  proceed  to  enforce  that  right*1  t^hus  test  the  exteot 
of  his  powers.  He  could  not  maintain  an  action  of  trover,  becaaie 
there  would  be  no  illegal  conversion.  Replevin  would  not  lie,  be- 
cause there  would  be  no  tortious  taking  of  the  property.    Detinue 
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wonldnot  aid  him,  because  he  has.  no  right  to^he  iaunediai^  pes* 
aeaskm ;  for^  in  the  language  of  Ibe  charter,  the  debt  must  be  satis- 
fied before  a  transfer  shall  be  made.  It  cannot  be  contended,  that 
the  death  of  a  stockholder  changes  the  rights  of  his  representatiyes. 
Executors  stand  in  the  place  of  their  deceased,  and  are  bound  by  his 
covenants,  although  not  named  in  the  deed.  His  act  has  the  same 
effect.  They  take  subject  to  the  rights  of  the  bank,  as  secured  by 
the  charter.  In  Wilkinson  v.  Leland  and  others,  2  Peters  658^  it  is 
expressly  ruled,  '^  that  where  an  heir  takes  real  estate,  hb  title  is 
incumbered  with  all  the  liens,  created  by  the  party  or  the  law;  at 
his  decease.''  This  court,  in  the  case  of  the  Union  BaA  of  George- 
town V.  Laird,  2  Wheaton  390,  decided  that  the  charter  of  the  bank 
conferred  a  lien  on  the  stock. 

Having  thus  by  authorities  of  the  most  commanding  character, 
clearly  established  the  lien ;  he  should  proceed,  with  a  full  convic- 
tion of  the  magnitude  of  the  subject,  to  invite  the  attention  of  the 
court  to  the  important  principle  involved  in  the  exaroinati<m  of  his 
second  proposition.  Can  the  priority  of  the  United  States,  by  the 
act  of  1799,  divest  a  lien  1  In  stating  the  question  in  this  form,  \\e 
suggested  that  it  permitted  the  United  States^  very  improperly,  to 
advance  a  move  in  the  game.  The  true  question  is  not  whether 
the  acts  of  congress  eah  divest  tt?$en,  by  virtue  of  the  jpority ;  as 
whether  a  debtor  on  whose  property  a  lien  has  attached,  can  by  his 
cMveyotice,  assignment,  or  death,  divest  that  lien  1 

By.  the  acts  of  congress  an  estate  is  to  be  ^^  in  the  hands  of  execu- 
tors or  assignees,**  before  the  priority  of  the  government  accrues. 
This  arises  in  the  one  case  by  the  act  of  Qod,  which,  when  it  hap- 
pens^ never  defeats  vested  rights.  The  other  depends  on  the  act 
and  deed  of  the  debtor.  He  roust  convey,  and  the  priority  of  the 
United  States  is  dependent  on  that  conveyance.  If  a  debtor  can  by 
his  own  deed  or  grant  to  assignees,  defeat  a  prior  lien,  this  he  can 
effect  by  any  bona  fide  alienation.  A  marriage  settlement  or  con- 
tract will  accomplish  it.  If  it  can  be  done  by  an  insolvent  debtor, 
the  solvent  debtor,  by  a  conveyance,  can  also  discharge  pre-existing 
liens. 

If  a  debtor  by  his  conveyance  can  discharge  a  lien,  he  can  dis- 
cbarge any  and  every  lieu,  such  as  the  parties  create  by  contract ; 
such  as  arise  by  operation  of  law ;  such  as  are  created  by  statutes. 
Suppose  then,  that  these  statutes  gave  to  the  United  States,  not  a 
simple  privilege,  but  a  lien  on  the  property  of  their  debtors.     Could 
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it  be  contended,  that  tRe  conveyance  of  the  debtor  in  the  one  ease, 
would  defeat  the  lien,  or  that  his  death  in  the  other,  where  there 
were  judgment  creditors,  would  entitle  them  to  a  preference  in  pay- 
ment out  of  the  very  property  which  was  incumbered  with  Ihe  lienl 
If  this  be  the  law,  it  demonstrates  that  what  you  call  a  lien  *'  is  an 
mireal  mockery,"  a  non-descript,  unfnbstantial,  and  over  which  the 
creditor  has  no  controlling  interest.  This,  however,  is  not  so.  Such 
a  position  is  exploded  by  the  argumentum  ad  absurd um.  If  it  could 
be  suBtained,  it  would  expose  all  legislative  or  statutory  liens  to  the 
charge  of  the  most  inefficient  and  fatuitous  folly. 

But  suppose  ^  contract  provides  in  its  very  terms,  that  the  creditor 
shall  have  a  lien  on  a  chattel,  and  congress  should  pass  an  act  dis- 
placing the  lien  of  the  creditor.  This  would  be  a  law  impairing  the 
obligation  of  a  contract,  and  consequently  void.  Now,  if  it  cannot  be 
impaired  by  direct  legislation,  it  cannot  be  done  indirectly.  The  tendi 
section  of  the  first  article  of  the  constitution  of  the  United  States,  pre- 
vents the  states  4rom  passing  a  law  impairing  the  obligation  of  a 
contract.  Congress  has  no  power  to  pass  such  a  law.  No  such 
power  is  delegated  to  congress ;  and  the  tenth  amendment  to  the  con- 
stitution, reserves  to  the  people  the  powers  not  delegated  to  congresa 

He  should  now  refer  to  adjudicated  principles ;  and  inasmuch 
as  he  should  refer  to  English  cases,  he  would  first  advert  to  the 
laws  of  the  crown,  as  this  regarded  the  debts  of  the  subject.  la 
Ram  on  Assets  19,  we  find,  that  by  the  statutes  of  SS  Hen.  8;  ch. 
39,  and  13  Eliz.  ch.  4,  the  crown  has  a  lien  on  personal  property, 
from  the  date  of  the  writ  or  bond ;  on  real  estate,  the  moment  the 
subject  takes  office.  The  laws  of  this  country  are  different ;  but  the 
fallacy  of  the  notion  that  a  priority  of  payment,  which  is  not  a  lien, 
can  divest  a  lien,  flows  immediately  by  taking  the  converse  princi* 
pie.  In  Fisher  v.  Blight,  2  Cranch  358,  this  court  decided  that 
these  laws  did  not  confer  a  lien  on  the  debtor's  goods ;  and  the  rea- 
son apparently  assigned  for  it  is,  ^*  that  no  transfer  of  property  in  the 
ordinary  course  of  business  was  overreached."  Suppose  then  that 
these  laws  of  congress,  as  the  English  statutes  do,  declared  it  to  be 
a  lien ;  would  it  not  *'  overreach  a  bona  fide  transfer  of  property,  in 
the  ordinary  way  of  business.''  If  it  could .  not,  the  consequence  ii 
that  it  confers  no  security  at  all,  if  the  goods  be  not  thereby  bound. 
The  same  reasoning  will  apply  to  the  case  of  the  United  States  t. 
Hoe,  3  Cranch  73.  The  next  case  to  which  he  would  invoke  the 
consideration  of  the  court,  was  that  of  Conard  v.  The  -Atlaotic 
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Insurance  Company,  1  Peters  441,  444.  What  is  there  asserted 
as  to  this  priority  of  the  United  States!  <*  Why  4hat  it  is  ^bvions^ 
that  the  priority  of  the  United  States  cannot  divest  a  lien,  because  it 
18  not  equivalent  to  a  lien."  In  that  case,  it  is  ako  remarked,  that 
the  authority  of  Nathan  v.  GHes,  5  Taunton  578,  would  require  very 
grave  consideration,  before  any  such  principle  should  be  sanctioned^ 
as  that  this  priority  of  the  United  States  can  divest  a  lien.  This  is  it 
"  Wben  a  factor  had  a  lien  on  a  cargo,  which  was  attached  by  a  cre- 
ditor, the  court  directed  the  proceeds  of  sale  to  be  paid  to  the  factor*'' 

But  in  England  the  king's  prerogative  has  never  been  sufficiently 
strong  to  divest  a  lien,  greatly  as  it  exceeds  this  comparatively 
feeble  power  of  priority^  given  by  these  acts  to  the  tJnited  States. 
In  Rex  V.  Lee  and  others,  6  Price  369,  where  a  factor  had  a  lien  on 
goods,  and  they  were  seized  by  an  extent,  in  ftivour  of  the  crowD» 
against  the  principal,  the  court  ordered  the  proceeds  of  the  sale  to 
be  applied  in  discharge  of  the  lien.  Suppose  that  the  principal 
had  died,  could  it  be  pretended,  that  this  thereby  defeated  the  lien» 
so  as  to  give  the  crown  a  right  to  the  proceeds^  when  the  lien  or 
right  to  it  still  existed  ?  Rorke  v.  Dayrell,  4  Term  Reports  402^  also 
decides  *<that  where  goods  are  seized  on  a  fieri  facias,  as  the 
king's  debtor's,  and  before  they  are  sold,  an  extent  comes,  at  the 
king's  suit,  grounded  on  a  bond  debt,  tested  after  delivery  of  the  fieri 
facias ;  the  extent  cannot  affect  those  goods."  The  case  of  Thjsllu- 
8on  V.  Smith  presents  a  very  simple  question.  A  junior  judgment 
creditor  seizes  land  which  was  bound  by  a  prior  judgment ;  and  the 
senior  creditor,  instead  of  enforcing  payment^  by  levying  on  the  land 
in  the  possession  of  the  purchaser,  trys  to  have  the  proceeds  of  the 
sale  applied  to  the  payment  of  his  senior  judgment.  This  he  had 
no  right  to  do^  but  instead  of  the  sale  of  the  land  divesting  his  lien, 
it  was  still  liable ;  and  by  issuing  a  scire  facias^  against  the  purchaser, 
so  as  to  put  his  judgment  in  a  condition  for  execution,  that  lien  could 
be  enforced^ 

In  order  to  show  that  the  death  of  the  party  could  not  defeat 
the  lien  creditor's  rights,  so  as  to  vest  the  estate  in  the  hands 
of  executors  discharged  of  the  lien ;  he  cited,  Bolton  v.  Tate, 
1  Swanston  84 :  also^  Montague  on  Lien  61 ;  who  states,  **  that 
solicitor  of  plaintiff,  who  dies,  has  a  lien  upon  the  sum  decreed  in 
preference  to  bond  creditors."  In  Hammond  v.  Barclay,  i  East 
227,  it  was  argued,  that  the  death  of  a  debtor  annulled  the  lien  by 
revoking  the  authority.  The  court  said,  **  such  a  position  was  incon- 
sistent with  the  justice  of  the  case." 
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If  this  arpuMBt  ihould  be  BaQctioaed  as  the  law  of  the  land,  hebe- 
seeched  the  court  to  coDsider  the  dreadful  coosequeaces  which  woaU 
eosue  from  such  a  principle.  A  ship  owner  has  a  lien  on  the  cargo  ior 
freight.  He  makes  his  voyage,  that  is  to  say,  be  is  in  sight  of  land ; 
and  before  his  arrival  in  port,  the  owner  of  the  cargo  dies.  His  estate 
is  insolvent,  and  the  consequence  is,  that  his  lien  is  utterly  defeated. 
So  also,  the  hardy  tar,  who  perils  the  danger  of  the  sea,  is  to  go  unpsid^ 
after  making,  probably,  a  voyage  to  the  distant  Indies.  But  specifica- 
tion is  useless.  This  deleterious  and  shameful  perversion  of  justics 
can  be  confined  to  no  order.  It  will  inflict  ruin  upon  th<  adventaroui 
mariner,  the  enterprising  merchant,  the  careful  and'  mdustriooi 
mechanic ;  and  before  the  jurisprudence  of  the  country  should  be 
stained  with  so  odious  a  principle,  it  was  right  that  it  should  rseeiTe 
the  grave  consideration  of  this  court 

Should  the  court  be  even  disposed  to  sanction  the  principles  oco- 
tended  for  by  the  appellant ;  yet  the  record  in  this  case  furnished  no 
evidence  of  any  one  fact  which  could  pustain  the  claim  of  the  go- 
vernment*. 

It  has  been  already  settled  by  this  court,  that  <<on  an  appeal,  (be 
court  can  only  take  notice  of  matters  of  fact  appearing  upou  the  re- 
cord." Governor  of  Georgia  v.  Madrazo^  9  Peters  110 ;  5  Fttten 
248.  There  is  no  proof  on  the  record  that  Robert  Brent  died  in- 
debted to  the  United  States.  No  bond  or  transcript  of  his  accooot  ii 
certified  in  due  form  by  the  proper  ofiBcersof  the  govemmeDt  Then 
is  no  proof  of  his  having  committed  a  legal  insolvency.  There  ieno 
proof  on  the  record,  that  his  estate  in  the  hands  of  his  executonii 
insuflScient  to  pay  his  debts.  The  answer  does  not  admit  it.  No 
account  of  assets;  no  schedule  of  his  debts  establishes  the  Ad. 
There  is  no  proof  that  he  held  the  stock  when  he  made  the  deed. 
The  appellants  admit  that  the  trustees  did  not  accept  the  deed ;  and 
that  at  the  time  of  its  execution  Robert  Brent  owned  a  large  estate 
in  fee  simple.  This  admits  the  deed  to  be  void ;  and  if  it  were  not, 
by  ihe  decision  in  United  States  v.  Hoe,  p.  73,  it  must  convey  all 
his  property  to  give  u  priority.  In  this  deed  there  are  no  worde  of 
inheritance ;  and,  of  course,  it  cannot  vest  an  estate  in  fee  aimple. 
Robert  Brent  made  a  will ;  and  that  is  sufficient  to  show  that  (he 
deed  did  not  include  all  his  estate :  so  that  the  appellant  has  oo 
proof  to  authorize  a  reversal  of  the  decree.  The  priority  canaot 
affect  the  lien  of  the  appellees ;  because  the  charter  contains  no  ex- 
ception in  favour  of  the  United  States.  It  is  also  matter  of  eofaee- 
quent  creation  to  the  act  of  1799. 
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It  18  admitted,  thai  tM  Mng  of  Great  Briteimv  by  virtue  of  Ms  pre- 
rogative, is  not  affected  by  either  of  these  objections.  H*  is  not 
bound  by  any  act  unless  named.  He  should,  however,  insist,  that 
before  the  United  Stales  can  claim  the  benefit  of  this  prerogative, 
they  roust  introduce  it  into  the  system  of  the  body  politic  by  a  legis- 
lative act.  Until  (he  legislative  power  of  the  government,  in  a  law- 
ful way,  by  a  positive  statute,  asserts  a  claim  to  this  prerogative,  it 
continued  a  dormant,  inoperative  and  powerless  right,  inherent  in 
the  constitution,  but  to  be  born  of  congress  before  it  can  be  nursed 
by  the  judiciary,  or  even  be  considered  as  a  vigorous,  practical  and 
active  principle.  The  judiciary  is  constituted  for  the  express  object 
of  expounding  the  laws  of  the  country,  A  law  there  must  be  ema- 
nating with  the  legislature,  before  the  functions  of  the  judiciaiy  can 
commence. 

Should  this  distinction  be  not  carefully  observed  by  each  co- 
ordinate branch  of  the  government;  which  it  was  the  great  object 
of  the  framers  of  the  constitution  to  provide,  in  separating  their 
powers,  and  allotting  to  each  its  distinct  duties:  then  the  rights 
of  the  legislative  department  are  disregarded.  Blackstone  on 
the  King's  Prerogative,  vol.  l,p.  240,  observes,  that  "it  wad  cus- 
tomary, in  the  early  history  of  England,  for  the  king  to  sit  as  a  judge 
to  expound  the  laws  in  his  own  courts."  This  alone  accounts  for 
the  manner  in  which  the  prerogative  of  the  king  has  been  cherished 
by  judicial  authority.  To  illustrate,  however,  the  precise  import  of 
thb  principle,  he  would  take  the  prerogative,  which  gave  priority  in 
payment  to  the  king.  Suppose  that  congress  had  never  legislated 
on  this  subject.  It  is  admitted  that  the  power  to  make  the  law  ex- 
ists in  congress.  Without  a  law,  could  the  attorney-general,  on  the 
death  of  a  citizen  indebted  to  the  United  States,  by  virtue  of  this 
prerogative,  compel  an  executor  to  prefer  the  debt  of  the  governmenti 
Suppose  he  should  sue  him,  and  allege  a  devastavit,  because  he  paid 
judgment  creditors  in  preference  to  the  debts  due  to  the  United 
States :  would  the  court  allow  this  prerogative  to  operate  against 
the  executor?  Tbo  king  has  also  the  right  to  erect  beacons,  light-. 
bouses,  &c.  He  can  take  the  money  from  the  public  treasury  to 
.  make  the  erection..  In  this  country  congress  possesses  such  power. 
Tl^y  can,  by  statutory  enactments,  authorize  their  erection.  But 
neither  the  executive  not;  the  judiciary  can  claim  the  prerogative. 
If  tiiislbe  not  so,  then  the  social  fabric,  the  constitution  of  the  coun- 
tiyi  18  placed  upon  no  solid  basis  of  delegated  powers.  He  admitted 
VOL.  x.— 4  B 
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that  the  common  law  had  been  received  in  civil  cases  as  a  part  of 
the  jurisprudence  of  the  United  States ;  where  it  did  not  eonflict 
with  the  fundamental  principles  of  its  republican  form  of  goyernmeDt 
This  prerogative  of  the  king  is  an  exception  to  the  general  principle 
of  the  common  law.  **  By  tb^  word  prerogative,  we  usually  ao- 
derstandy  tbat  special  pre-eminence  which  the  king  hath  over  aad 
above  all  other  persons,  out  of  the  ordinary  course  of  the  commoD 
law,  in  right  of  his  regal  dignity."     1  Black.  240. 

But  this  charter  is  a  contract,  a  grant,  a  franchise.  Ail  its  rights 
are  beyond  the  reach  of  the  government.  He  would  not  stop  to  ap- 
ply this  principle ;  but  would  refer  to  the  case  of  the  Danmooth 
College,  4  Wheat.  618.  He  would  say,  however,  that  congress  gare 
the  bank  a  right  to  hold  the  stock,  until  the  debt  was  paid ;  and  x\m 
right  was  valuable  to  the  institution.  This  stock  is  not  assets  in  tbe 
bauds  of  executors :  **  where  a  testator  pledges  goods,  they  are  oct 
assets  until  redeemed.*'  2  Williams  on  Executora  1015.  By  the 
act  of  Maryland  of  1798,  c.  101,  sub.  c.  3,  ^*an  executor  or  execu- 
trix named  in  a  will  cannot  dispose  of  the  chattels  or  interfere  there- 
with until  letters  issue :  he  must  give  bond  within  twenty  days. 
The  court  must  direct  a  sale.  By  this  modification  he  stands  as  so 
administrator  at  common  law,  and  had  lio  right  to  ask  a  transfer 
before  letters  issued. 

As  to  the  fifth  and  sixth  points,  the  attorney-general  admitted  the 
deed  to  be  inoperative,  the  trustees  not  having  accepted  it.  As  to 
limitations,  it  goes  to  the  remedy,  and  does  not  affect  the  debt.  He 
cited  Montague  on  Lien,  app.  38,  to  show  that  the  lien  was  not  dis- 
charged by  the  statute.  Indeed,  the  very  essence  of  a  lien  was  a 
right  to  retain  the  chattel  until  t'Be  debt  was  satisfied^ 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

Robert  Brent,  the  testator,  owned  six  hundred  and  fifty-nine  shares 
of  the  capital  stock  of  the  Bank  of  Washington  in  this  District,  whidi 
stood  in  his  name  on  their  books  at  the  time  of  his  death  in  Septem- 
her  1819 :  when  he  was  indebted  to  the  bank  1667  dollars  as  indorser 
of  two  notes  drawn  by  J.  L.  Washington ;  one  of  which  was  pro- 
tested on  the  19th,  the  other  on  the  22d  of  May  preceding,  and  due 
notice  thereof  given.  He  was  also  indorser  of  a  note  of  John  Cooke 
due  said  bank,  payable  on  the  19th  of  November  1819,  which  was 
also  duly  protested,  and  notice  thereof  given.  On  the  I7th  of  Maj 
1819,  he  made  an  assignment  of  all  his  estate,  real  and  peisonal,  f' 
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secure  the  United  States,  to  whom  he  was  indebted,  and  all  other 
creditors;  which  was  recorded  the  same  day,  but  never  was  accepted 
by  the  trustees,  and  became  inoperative. 

In  1820  the  complainants,  as  executors,  administered  on  the  estate, 
when  they  called  on  the  bank  to  allow  them  to  transfer  the  stock 
belonging  to  the  estate ;  which  was  refused  by  the  bank  on  the  claim 
of  a  lien  for  the  amount  of  the  above  notes,  of  which  they  demanded 
payment  before  they  would  permit  a  transfer  thereof  on  their  books. 
Suits  were  afterwards  brought  by  the  bank  against  the  executors,  to 
recover  the  amount  of  the  three  notes;  in  one  of  which  they  obtained 
a  verdict :  on  the  two  oth«^.rs,  verdicts  were  obtained  in  favour  of  the 
executors,  on  the  plea  of  the  act  of  limitations. 

In  18^7  the  executors  filed  their  bill  on  the  equity  side  of  the  cir- 
cuit court,  praying  for  a  decree  to  transfer  the  stock  discharged  from 
any  alleged  lien  of  the  bank  for  the  debt  due  by  the  testator;  on  the 
ground,  that  being  a  deblor-to.the  United  States  to  a  large  amount, 
and  his  estate  insiffficient  to  pay  his  debts,  the  debt  due  to  them 
ought  to  be  first  paid,  pursuant  to  the  provisions  of  the  fifth  section 
of  the  act  of  L797,  1  Story  464,  465 ;  and  that  the  debts  claimed  by 
the  bank  were  barred  by  the  act  of  limitations,  knd  the  verdict  ren- 
dered for  the  defendants.     These  are  the  only-questions  in  the  case. 

The  act  of  congress  referred  to  is  in  these  words :  **  that  where  ^ny 
revenue  officer  or  other  person  hereafter  becoming  mdebted  to  the 
United  States  by  bond  or  otherwise,  sha^  become  insolvent;  or  where 
the  estate  of  any  deceased  debtor,  in  the  hands  of  executors  or  admi- 
nistrators, shall  be  insufiicient  to  pay  all  debts  due  from  the  deceased, 
the  debt  due  to  the  United  States  shall  be  first  satisfied.'' 

It  has  been  the  uniform  construction  of  this  act,  and  the  similar 
provision  in  the  sixty-fifth  section  of  the  collection  act  of  1 799,  1  Story 
630,  that  whether  in  a  case  of  insolvency,  death  or  assignment,  the 
property  of  the  debtor  ptisses  to  the  assignee,  executor  or  administra- 
tor ;  the  priority  of  the  United  States  operating,  not  to  prevent  the 
transmission  of  the  property,  but  giving  them  a  preference  in  pay- 
ment out  of  the  proceeds.  Conard  v.  Atlantic  Insurance  Company, 
1  Petera  4S9. 

This  preference  is  in  the  appropriation  of  the  debtor^s  estate ;  so 
that  if,  before  it  has  attached,  the  debtor  has  conveyed  or  mortgaged 
his  property,  or  it  has  been  transferred  in  the  ordinary  course  of"busi- 
ness,  neither  are  overreached  by  the  statutes,  1  Peters  440:  and  it 
has  never  been  decided  that  it  afiects  any  lien,  general  or  specific. 
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existing  when  the  eveat  took  place  which  gave,  the  Uoited  86ites  a 
claim  of  priority.  In  the  case  of  Conard  v.  The  Atlantic  Insuraoce 
Company,  above  quoted,  in  Conard  v.  Nicholl,  4  Peteiv  S91,  and 
Conard  v.  The  Pacific  Insurance  Company,  6  Peters  262,  279,  thii 
court  considered  the  effect  of  the  priority  of  the  United  Btatei^  in 
cases  where  their  debtor  had  taken  up  money  on  respondentia  boiMb^ 
on  an  agreement  (hat  the  bill  of  lading  of  the  goods  therein  meo- 
tioned,  should  be  indorsed  to  the  lenders  as  a  collateral  security  for 
the  loan;  that  the  return  cargo  should  be  consigned  to  them  on  their 
account  and  risk,  the  bills  of  lading  to  be  so  expressed,  indorsed  id 
blank  and  delivered  to  them,  and  the  property  be,  delivered  to  the 
order  of  the  shippers,  ai?  a  continuation  of  the  collateral  secority. 
This  was  held,  in  all  these  cases,  to  amount  to  a  transfer  of  the  abso- 
lute legal  right  to  the  property  composing  the  return  cargo^  to  the 
holders  of  the  bonds ;  so  as  to  enable  them  to  recover  their  value  finom 
the  marshal,  who  had  levied  on  them  by  virtue  of  an  execulioo  at 
the  suit  of  the  United  States,  and  detained  them  after  a  deaiand  of 
delivery.  They  recovered  damages  commensurate  with  their  legal 
right  of  property;  and  the  court  would  not  inquire  whether,  in  noy 
event,  the  lenders  on  respondentia  could  be  considered  as  trustees  for 
the  borrower,  his  creditors  or  assigns;  deeming  it  immaterial.  6Pe- 
t^s  272. 

.  Another  rule  is  settled  by  these  cases:  that  the  priority  does  not 
attach  to  property  legally  transferred  to  a  creditor  on  respondentia, 
though  he  may  hold  it  subject  to  an  account,  equity  or  trust  for  the 
borrower.  Such  transfer  will  be  protected  against  the  United  States; 
though  not  an  out  and  out  sale  in  the  course  of  business,  so  aa  to 
divest  the  equitable  as  well  as  the  legal  interest  of  the  party.  Such 
a  transaction  approximates  to  one  which  merely  gives  a  lien ;  its 
object  is  security,  not  a  sale :  it  is  in  law  a  sale  by  the  shape  of  the 
contract  and  securities,  but  if  the  goods  were  of  greater  value  thaa 
th0  debt  due,  equity  would  compel  nn  account  for  the  surplus^  coo* 
sidering  the  whole  transaction  to  have  been  one  of  loan  and  priority 
merely.  On  the  other  hand,  if  the  borrower,  his  creditor  or  aasignee 
should  come  into  equity  to  ask  such  account,  it  would  he  decreed  to 
him  only  after  the  payment  of  the  debt  due ;  the  holder  of  the  se- 
curity would  be  allowed  to  retain  it  for  such  purpose,  however  defect- 
ive it  might  be  at  law.  Nor  would  a  court  of  equity  take  from  the 
lender  any  legal  right,  which  he  might  have  to  the  possession  of  (be 
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property^  or  to  prevent  its  transfer  to  another,  whereby  such  right 
would  be  impaired ;  if  his  conduct  had  been  bona  fide. 

Whatever  may  be  the  defects  in  the  rights  of  a  bona  fide  creditor 
at  law,  equity  will  protect  hfm  in  their  enjoyment,  till  they  are  lost 
at  law;  if  his  conscience  is  not  so  affected  as  to  bring  him  within  the 
jurisdiction  of  a  cpurt  of  conscience,  which  does  not  administer  legal 
remedies  for  legal  rights.  Its  action  is  on  equitable  rights,  by  equitable 
remedies ;  or  legal  rights  for  which  the  law  provides  no  remedy, 
(S  Peters  447)  or  non^  so  adequate  as  equity,  so  beneficial  or  com- 
plete. 9  Wheat.  845.  This  is  a  case  of  that  description,  or  the  plain- 
iitb  have  no  standing  in  equity ;  for  if  they  have  a  complete  legal  right 
to  priority  of  payment  out  of  the  stock  of  Mc  Brent,  Tind  a  remedy  to 
enforce  it,  plain,  adequate  and  complete  at  law;  the  sixteenth  section 
of  the  judiciary  act,  1  Story  59,  is  a  proviso  on  the  jurisdiction  of  a 
court  of  equity ;  and  it  is  not  a  case  in  equity,  under  the  third  article 
of  the  constitution. 

In  the  bill  of  the  complainants,  they  do  not  contest  the  lien  of  the 
bank  by  any  paramount  right  in  themselves  as  executors ;  they  are 
the  mere  conduits  through  whom  the  United  States  claim  the  benefit 
of  the  legal  priority  given  them  by  law ;  which  the  executors  are  com- 
pelled to  assert,  in  order  to  save  themselves  from  the  consequences  of 
their  paying  any  other  debt  than  that  due  to  the  United  States  be- 
fore it  is  satisfied,  as  prescribed  by  the  sixty-fifth  section  of  the  col- 
lection act. 

If  Mr  Brent  was  such  a  debtor  as  is  contemplated  by  the  law,  and 
died  without  property  sufiicient  to  pay  his  debts;  the  right  to  satis- 
faction out  of  his  estate,  in  preference  to  any  other  creditors,  is  un-- 
doubtedly  in  the  United  States.  The  record  does  not  contain  any 
evidence  of  insolvency  :  but  as  the  case  has  been  argued  on  the  as- 
sumption that  it  existed,  and  that  Mr  Brent  was  a  debtor  within  the 
purview  of  the  law ;  the  court  will  so  consider  him  and  his  estate. 
Assuming  then  the  right  of  the  United  Slates  as  respects  the  execu- 
tors, an^  all  his  creditors,  except  the  bank,  to  priority  of  payment,  to 
be  complete ;  we  find  them,  through  the  executors,  plaintiffs  in 
equity,  claiming  a  decree  for  the  transfer  of  the  stock  of  the  testator 
standing  on  the  books  of  the  bank,  in  order  to  have  it  sold  for  the 
exclusive  payment  of  their  debt.  A  court  of  law  cannot  do  this^  for 
by  the  eleventh  section  of  the  bank  charter,  the  stock  is  transferable 
only  on  the  books  of  the  bank,  according  to  such  rules  as  may,  con- 
formably to  law,  be  established  in  that  behalf  by  the  president  and 
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directors.  DaWs^s  Laws  DisU  of  Col.  224.  On  a  similar  prmiioa 
in  the  charter  of  the  Union  Bank  of  Georgetown,  this  courl,  ia  the 
Union  Bank  v.  Laird,  declared,  that  "no  person  could  acquire  a  le- 
gal title  to  any  shares,  except  under  a  regular  transfer,  according  to 
the  rules  of  the  bank.''  2  Peters  S9S.  The  executors  cannot  sus- 
tain a  suit  at  law  in  their  own  right,  for  refusing  to  permit  such 
transfer ;  inasmuch  as,  by  another  clause  of  the  same  article  io  the 
charter,  it  is  provided  :  "but  all  debts  actually  due  and  payable  to 
the  bank,  (days  of  grace  for  payment  being  past)  by  a  stockholder 
requesting  a  transfer,  must  be  satisfied,  before  such  transfer  shall  be 
made,  unless  the  president  and  directors  shall  direct  to  the  contrary." 

As  Mr  Brent  owed  the  debts  now  claimed  by  the  bank,  on  the 
notes  due  and  protested  before  his  death,  this  would  be  a  comfdeie 
answer  to  a  suit  at  law  by  his  executors,  for  not  permitting  a  trans- 
fer ;  and  the  same  objection  would  be  fatal  to  a  suit  in  their  name  for 
the  use  of  the  United  States.  The  defence  is  a  legal  one :  the  case 
provided  for  by  the  charter  and  by  law  had  happened ;  the  bank  had 
a  perfect  right  to  hold  on  to  the  stock;  and  this  court  has  decided  in 
the  case  of  Laird,  that  a  rule  of  the  bank  imposing  such  a  restrictioo 
on  the  transfer  of  stock,  is  conformable  to  law.    2  Wheat.  392,  393. 

The  United  States  have  no  pretence  of  a  legal  right  to  a  transfer 
of  the  stock  to  themselves,  or  to  recover  damages  for  refusing  it:  the 
right  to  hold  the  stock  devolves  on  the  executors,  to  whose  hands  it 
must  come  for  sale  and  distribution  :  the  proceeds,  not  the  stock,  go 
to  the  United  States  in  virtue  of  their  priority :  such  are  the  worda 
of  the  law — "  the  estate  of  any  deceased  debtor  in  the  hands  of  ex- 
ecutors or  administrators.*'  Thus  compelled^to  come  into  equity  for 
a  remedy  to  enforce  a  legal  right,  the  United  States  must  come  as 
other  suitors,  seeking  in  the  administration  of  the  law  of  equity,  re- 
lief; to  give  which,  courts  of  law  are  wholly  incompetent,  on  accooot 
of  the  legal  bar  interposed  by  the  bank.  This  court,  in  the  United 
States  V.  Mitchell,  9  Peters  743,  have  recognized  the  principle  in  tbe 
common  law,  that  though  the  law  gives  the  king  a  better  or  moie 
convenient  remedy,  he  has  no  better  right  in  court,  than  the  subject 
through  whom  the  property  claimed  comes  to  his  hands.  2  Co.  Insi. 
573;  2  Yes.  Sen.  296,297;  Hard.  60,460.  This  principle  is  alsocarried 
into  all  the  statutes,  by  which  the  appro|)riate  courts  are  authorized 
to  decide,  and  under  which  they  do  decide  oh  tlie  rights  of  a  subject 
in  a  controversy  with  the  king,  according  to  equity  and  good  con- 
science between  subject  and  subject.  7  Co.  19;  6  Hard.  27, 17ft 
230,  502;  4  Co.  Inst.  lt)0. 


JANUARY  TERM  1836.  615 

[Brent  y.  The  Bank  of  Washington.] 

Il  is  not  difficulty  in  this  case,  to  decide  what  the  rules  of  equity 
and  good  conscience  require.  The  bank  have  lent  their  money  on  the 
name,  credit  and  stock  of  Mr  Brent,  before  the  United  States  could 
have  any  claim  of  preference.  Two  notes  were  due,  protested,  and 
the  legal  lien  of  the  bank  for  their  payment  complete :  as  to  the 
third,  the  time  for  repayment  had  not  arrived  before  such  right  at- 
tached on  the  property  of  Mr  Brent  in  the  hands  of  hia  executors ; 
but  it  was  confined  to  what  belonged  to,  and  was  part*  of  the  as- 
sets of  the  estate.  The  right  was  a  legal  one ;  the  claim  of  the 
United  States  was  a  statutory  one ;  but  its  existence  was  not  founded 
on  ahy  bad  faith  of  the  bank,  its  conscience  was  unafTected,  and  by 
law  they  held  the  legal  control  of  the  transfer  of  their  stock :  their 
consent  was  necessary  to  the  transmission  of  the  legal  title  to  the 
executors ;  and  the  only  ground  on  which  the  aid  of  a  court  of  equity 
is  asked  to  compel  them  to  give  their  consent,  is  a  legal  claim  to  the 
proceeds,  by  a  right  which  will  deprive  the  bank  of  all  security  for 
their  debt.  lo  good  conscience  there  can  be  no  claim  more  equitable 
than  that  of  the  bank  for  money  lent ;  and  if  the  law  has  placed 
them  on  the  tabula  in  naufragw^  it  little  comports  with  the  principles 
of  equity  to  take  it  from  them,  merely  because,  by  the  death  of  Mr 
Brent  before  the  protest  of  the  third  note,  the  legal  lien,  secured  by 
their  charter,  had  not  become  consummated,  before  the  legal  right  of 
the  United  States  had  attached  to  priority  of  payment  out  of  his 
estate.  An  individual  asserting  such  a  claim  in. equity  against  the 
bank,  in  virtue  of  an  act  of  bankruptcy,  an  execution  or  assignment, 
between  the  date  and  the  protest  of  the  note,  would  be  compelled  to 
do  equity  before  he  could  enforce  his  legal  right:  and  we  can  perceive 
no  reason  why  the  United  States  should  be  exempted  from  this  fun- 
damental rule  of  equity,  subject  to  which,  its  courts  administer  their 
remedy. 

Every  stockholder  who  draws  or  indorses  a  note  to  procure  a  loan 
from  the  bank,  is  bound  to  know  the  terms  of  the  charter  and  by- 
laws ;  his  signature  to  the  note  is  an  inohpate  pledge  of  his  stock  for 
security ;  his  stock  gives  credit  to  his  name,  and  the  bank  grants  the 
loan  on  its  faith. 

Though  the  charter  has  not  made  the  note  a  lien  on  the  stock  till 
the  note  is  protested,  so  as  to  give  the  bank  both  a  legal  and  equita- 
ble  right  to  refuse  the  transfer  till  it  is  paid;  yet  it  has  given  them 
the  power  to  prevent  a  transfer  unless  on  their  books,  by  such  rules 
as  they  may  prescribe ;  which  gives  thern- power  to  prevent  the  legal 
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title  froi:n  passing  to  a  purchaser.  Connecting  this  with  the  power 
tdmake  by-laws  for  the  government  of  the  bank  and  the  manage- 
ment of  their  conceriiSy  the  bank  wou|d  have  a  strong  case  in  equity, 
had  the  latter  clause  in  the  eleventh  section  of  their  charter  been 
omitted. 

Under  the  usual  clause  in  the  chai'ter  to  the  Hudson  Bay  Com- 
pany to  make  by-laws,  &c.,  they  had  made  one  respecting  the  trans 
fer  of  their  stock,  so  that  it  should  be  first  liable  for  debts  due  to  the 
company  by  their  own  members,  or  to  answer  the  calls  of  the  com- 
pany on  their  stock.  One  of  the  stockholders,  indebted  to  the  com- 
pany for  money  received  for  their  use,  became  bankrupt;  his  as- 
signees, brought  a  bill  to  compel  a  transfer  of  his  stock,  which  was 
opposed  by  the  company  in  virtue  of  their  by-laws.  The  chancellor 
declared  'Uhe  by-law  a  good  one;  for  the  legal  interest  of  all  the 
stock  is  in  the  company,  who  are  trustees  for  the  several  members, 
and  ndliy  order  that  the  dividends  to  be  ma  je,  shall  be  under  par- 
ticular restrictions  or  terms  ;  and  by  the  same  reason  that  this. ay- 
law  is  objected  to,  the  common  by-laws  of  companies,  to  deduct  the 
calls  out  of  the  stocks  of  the  members  refusing  to  pay  their  ealli^ 
may  be  said  to  be  void.''  Child  v.  Hudson  Bay  Co.,  2  P.  W.  907, 
90& ;  S.  P.  1  Str.  645  ;  1  Eq.  Cas.  Ah.  9,  pi.  8;  IS  Yes.  428,  4S9. 

In  Wain's  Assignees  v.  The  Bank  of  North  America,  it  was  beM 
by  the  supreme  court  of  Pennsylvania,  that  when,  by  the  known 
usage  of  a  bank,  the  stock  of  a  debtor  was  not  transferable  till  ibe 
debt  was  paid,  such  usage  was  binding  on  his  assignees  ;  the  bank 
having,  by  their  charter,  power  to  make  by-laws,  and  having  made 
one  requiring  all  transfers  to  be  made  on  their  books,  in  the  presence 
of  its  officers.  8  S.  &  R.  73,  86.  In  giving  such  power  by  charter,  and 
executing  it  by  such  a  by-law,  the  intention  of  the  law  of  incorpora^ 
tion  is,  most  evidently,  to  give  a  security  to  the  hank:  by  pern^itting 
a  transfer  and  giving  a  certificate  to  the  holder,  the  bank  give  up  all 
claims  on  the  stock;  the  legal  right  to  supervise  the  transfer  was 
intended  for  their  benefit.  On  this  principle,  this  court  say,  ^no 
person,  therefore,  can  acquire  a  legal  title  to  any  shares,  except  on- 
der  a  regular  transfer,  according  to  the  rules  of  the  bank;  and  if 
any  person  takes  an  equitable  assignment,  it  must  be  subject  to  the 
rights  of  the  bank  under  the  act  of  incorporation,  of  which  be  ii 
bound  to  take  notice."    2  Wheat  393. 

The  principle  of  these  cases  covers  the  present  in  all  its  bearings 
It  is  admitted  that  the  bank  have  a  legal  right  to  withhold  the 
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transfer  till  payi^ient  of  thte  notes  protested  in  the  lifetime  of  Mr  Brent ; 
the  case  is  equally  clear  in  equity  as  to  the  note  indorsed  by  him 
and  discounted  by  the  bank,  though  not  protested  till  after  his  death. 

A  commission  of  bankruptcy  relates  to  the  act  of  bankruptcy,  hav- 
ing the  effect  of  an  execution ;  it  prevents  the  transmission  of  the 
bankrupt's  property  from  that  time  to  any  but  his  assignees ;  the 
same  effect  follows  a  voluntary  assignment :  both  operate  to  transfer 
the  property  itself;  whereas  the  priority  of  the  United  States  attaches 
only  after  the  transfer  is  made  by  the  paity,  or  by  operation  of  law 
at  his  death.  If  then  the  lien  of  a  corporation  attaches  to  an 
actual  transfer  of  the  stock,  so  as  to  make  it  subject  to  all  their 
equitable  demands  upoa.it;  a  fortiori,  it  must  remain  on  it  when 
a  preferred  creditor  can  claim  payment  only  out  of  the  proceeds  in 
the  hands  of  the  assignees,  or  personal  representatives  of  the  debtor. 

So  long,  then,  as  this  note  remains  due  and  unpaid,  the  complain- 
ants are  not  entitled  to  a  transfer  of  the  stock  owned  by  their  testator^ 

But  they  allege  that  the  debt  is  extinguished  by  the  verdict  in 
their  favour,  rendered  on  a  plea  of  the  statute  of  limitations. 

In  the  Bank  of  the  United  States  v.  Donnelly,  8  Peters  361,  this 
court  laid  it  down  as  an  established  principle,  that  the  act  of  limita- 
tions operated  only  to  bar  the  remedy,  not  to  extinguish  the  right  or 
cause  of  action;  and  that  a  judgment  on  a  plea  of  the  statute  was 
only  to  bar  the  remedy  on  a  contract,  when  sued  for  in  Virginia,  as 
the  limitation  act  of  that  state  embraced. the  one  declared  on;  but 
did  not  operate  to  extinguish  the  contract  when  sued  for  elsewhere, 
or  in  Kentucky,  where  by  the  Ux  lod  it  was  not  affected  by  any 
limitation.    lb.  370. 

We  cannot  take  this  case  out  of  this  established  rule :  the  legal 
remedy  is  barred,  but  the  debt  remains  as  an  unextinguished  right; 
and  the  bank,  when  called  into  a  court  of  equity,  may  hold  to  any 
equitaUe  lien,  or  other  means  in  their  hands,  till  it  is  discharged 

The  decree  of  the  circuit  court  is  iiffirmed. 


This  cause  came  on  to  be  beard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  District  of  Co- 
lumbiat  bolden  in  and  for  the  county  of  Washington,  and  was  ar- 
gued by  counsel ;  on  considera^on  whereof,  it  is  decreed  and  ordered 
by  this  courty  that  the  decree  of  the  said  circuit  court  in  this  cause 
be  and  the  same  is  hereby  affirmed  with  costs. 
VOL.  X.— 4  c 
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The  UifiTBD  States  v.  Joseph  OARDNfeR. 

Indictment  for  forging  a  silyer  coin  of  Spain,  called  a  hMd  jpuforem,  which  the  !»- 
dictment  alleged  was,  by  law,  made  current  in  the  United  States.  Held,  that  ths 
head  pistaieen  is  no  part  of  the  Spanish  milled  dollar.  That  snch  pistaieenor  pieec 
of  coin  is  not  a  sUyer  coin  of  Spain,  made  current  by  law  in  the  United  States. 

ON  a  certificate  of  division  ia  opimon  of  the  judges  of  the  circoil 
court  of  the  United  States  for  the  district  of  New  Jersey. 

At  October  term  1835,  the  defendant  was  indicted  in  the  circuit 
court,  for  that  he,  **  Joseph  Gardner,  late  of  the  township  of  Bloom- 
field,  in  the  county  of  Essex,  and  in  the  district  of  New  Jersey,  od 
the  15th  day  of  June  in  the  year  of  our  Lord  1835,  with  force  and 
arms,  Slc,  at  the  township  of  Bloomfield,  in  the  county  of  Essex,  in 
the  district  of  New  Jersey  aforesaid,  and  within  the  jurisdictiooof 
this  courts  did  falsely  and  feloniously  make,  forge,  and  counterfeit 
one  hundred  pieces  of  false  and  counterfeit  coin,  each  piece  thereof 
in  the  resemblance  and  similitude  of  a  foreign  silver  coin,  to  wit:  a 
silver  coin  of  Spain,  called  a  head  pistareen,  which  by  law  was  then, 
and  still  is  made  current  in  the  United  States  of  America ;  agaimt 
the  form  of  the  statute  of  the  United  States  of  America  in  such  case 
made  and  provided.'' 

The  second  count  in  the  indictment  charged  that  the  defendaot 
*'did  feloniously  and  willingly  aid  and  assist  in  falsely  and  feloni- 
ously making,  forging  and  counterfeiting  one  hundred  pieces  of 
false  and  counterfeit  coin,  each  piece  thereof  in  the  resemblance  and 
similitude  of  a  foreign  silver  coin,  to  wit,  a  silver  coin  of  Spain, 
called  a  head  pistareen,  which  by  law  was  then  and  still  is  made 
current  in  the  United  States  of  America,  against  the  form  of  the 
statute  of  the  United  States  of  America  in  such  case  made  and  pro- 
vided.** 

The  jury  found  the  following  special  verdict :  **  that  the  said  de- 
fendant, Joseph  Gardner,  did  make,  forge,  and  counterfeit  four  pieces 
of  false  and  counterfeit  coin,  each  piece  thereof  in  the  resemblance 
and  similitude  of  a  foreign  silver  coin,  to  wit,  a  silver  coin  of  Spaia, 
called  a  head  pistareen,  in  manner  and  form  as  stated  in  the  said 
indictment.     That  genuine  coin  of  the  description  of  the  said  head 
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pistareen  has  for  many  years  last  past  been  in  common  circulation  in 
the  country.  That  the  same  has  commonly  passed  at  the  mte  of 
SO  cents  each :  that  few  of  them  are  now  in  circulation.  That  they 
are  still  received  and  paid  at  the  said  rate  of  20  cents  each ;  that 
they  have  been  sometimes  sold  at  the  rate  of  23  cents  each.  That 
their  average  value  by  weight  is  between  22i  cents,  and  22i  cents 
each ;  that  their  average  value  by  assays  at  the  mint  of  the  United 
States  is  19  cents  7  mills  each.  That  the  said  genuine  coin»  called 
head  pistareens,  have  on  their  face  the  same  characters  as  one  class 
or  kind  of  the  Spanish  dollar  and  half  dollar,  excepting  the  letter  and 
figure  2  R  on  said  pistareens,  4  R  on  the  said  half  dollar,  and  8  R 
on  the  said  dollar,  and  thus  purport  to  be  quarters  of  said  dollar. 
That  said  dollar  is  of  ttie  weight  of  seventeen  pennyweights  and 
seven  grains,  and  the  said  half  dollar  is  the  one  half  of  the  weight  of 
said  dollar.  That  the  said  dollar  is  of  the  weight  required  by  law; 
is  a  Spanish  coin,  genuine  and  milled,  and  passes  current  as  a  dollar. 
That  the  said  half  dollar  is  commonly  circulated  at  the  rate  of  50 
cents  each  ;  and  that  the  said  false  and  counterfeit  pieces  of  coin 
made  by  the  said  defendant,  with  the  said  dollar  and  half  dollar, 
with  other  Spanish  coin  given  in  evidence  to  the  said  jury,  are  now* 
presented  to  the  said  court  as  a  part  of  this  their  finding.  But 
whether  or  not  upon  the  whole  matter  aforesaid,  by  the  jurors  afore- 
said, in  form  aforesaid  found,  the  said  Joseph  Gardner  is  guilty  in 
manner  and  form  as  he  stands  charged  in  the  said  indictment,  the 
jury  are  altogether  ignorant,  and  therefore  they  pray  the  advice  of 
the  said  court. 

**  And  if  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  said 
court,  that  the  said  Joseph  Gardner  is  guilty  in  manner  and  form  as 
he  stands  charged  in  said  indictment,  then  the  jurors  aforesaid,  tlpon 
their  oath  aforesaid,  say,  that  the  said  Joseph  Gardner  is  guilty 
thereof  in  manner  and  form  as  he  stands  charged.  But  if  upon  the 
whole  matter  aforesaid,  it  shall  seem  to  the  said  court,  that  the  said 
Joseph  Gardner  is  not  guilty  in  manner  and  form  as  he  stands 
charged  in  said  indictment,  then  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say,  that  the  said  Joseph  Gardner  is  not  guilty  in  manner 
and  form  as  he  stands  charged  in  the  said  indictment." 

The  judges  of  the  circuit  court  \^ere  opposed  in  opinion,  on  the 
following  questions,  involved  in  this  special  verdict : 

1.  Whether  the  head  pistareen  so  called  is  a  part  of  a  Spanish 
milled  dollar. 
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2.  Whether  such  pistareen  or  piece  of  coin  is  a  silver  coin  of  Spain, 
made  current  by  law  iu  the  United  States. 

These  questions  were,  at  the  request  of  the  district  attorney  of  the 
United  States,  stated  under  the  direction  of  the  judges  afrresaid,  and 
ordered  by  the  court  to  be  certified  under  the  seal  of  the  court  to  the 
supreme  court  of  the  United  States  at  their  next  sesAion  to  be  held 
thereafter,  to  be  finally  decided  by  the  said  supreme  court ;  and  the 
court  being  further  of  opinion,  that  further  proceedings  could  not  be 
had  in  said  cause  without  prejudice  to  the  merits  of  the  same  cause, 
did  order  that  all  further  proceedings  on  ttie  said  indictment  be 
stayed  until  the  decision  of  the  supreme  court  shall  be  remitted  to 
the  said  circuit  court,  and  then  entered  of  record. 

The  case  was  argued  by  Mr  Butler,  attorney-general,  for  the 
United  States  ;  and  by  Mr  Southard,  for  the  defendant 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court 

This  case  comes  up  from  th^  circuit  court  of  the  United  States  for 
the  district  of  New  Jersey,  on  a  certificate  of  division  of  opinion  in 
'the  court.  The  prisoner  was  indicted  for  falsely  making  and  forging 
one  hundred  pieces  of  false  and  counterfeit'  coin,  each  piece  in  the 
resemblance  and  similitude  of  a  foreign  silver  coin,  to  wit,  a  silver 
coin  of  Spain  called  a  head  pistareen^  which  by  law  is  made  carreni 
in  the  United  States  of  America,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

This  indictment  is  founded  on  the  twentieth  section  of  the  act  of 
congress  of  1825,  (7  Laws  U.  S.  400),  which  makes  it  felony, 
punishable  by  fine  and  imprisonment  at  hard  labour,  to  forge  and 
counterfeit  any  coin  in  the  resemblance  or  similitude  of  any  foreign 
gold  or  silver  coin  which  by  law  now  is,  or  hereafter  may  be  made 
current  in  the  United  States.  Upon  the  trial  of  the  prisoner,  the 
jury  found  a  special  verdict.  And  the  judges  were  opposed  in  opioioo 
upon  the  following  questions  arising  on  the  special  verdict :  1.  Whe- 
ther the  head  pistareen,  so  called,  is  a  part  of  a  Spanish  milled  dol- 
lar, i.  Whether  such  pistareen,  or  piece  of  coin,  is  a  silver  coin  of 
Spain  made  current  by  law  in  the  United  States.  And  these  questions 
have  been  certified  to  this  court  for  decision. 

That  the  coin  commonly  called  a  head  pistareen  may  be  a  part  of 
a  dollar,  in  reference  to  its  divisibility  only,  and  when  understood  in 
the  same  sense  as  any  other  subdivision  of  a  Spanish  dollar,  may  be 
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admitted,  without  affecting  the  main  question  iaihis  case ;  if  such 
port  has  not  been  made  current  by  law. . 

But  it  is  presumed  that  this  first  question  is  to  be  taken  in  refer- 
ence to  the  offence  charged  in  the  indictment,  and  the  facts  found 
by  the  special  verdict ;  and  with  this  understanding  of  it,  the  two 
questions  may  be  considered  together,  and  involve  the  same  inquiry, 
viz.  whether  such  pstaireen  is  a  silver  coin  of  Spain,  made  current 
by  law  in  the  United  States.  Such  is  the  description  of  foreign  coin, 
the  counterfeiting  of  which  the  law  has  declared  to  be  a  felony.  The 
special  verdict  finds,  that  genuine  coin  of  the  description  of  the  head 
pistareen  has,  for  many  years  last  past,  been  in  common  circulation 
in  the  country,  and  has  generally  passed  at  the  rate  of  20  cents  each ; 
that  few  of  them  are  now  in  circulation ;  that  they  are  still  received 
and  paid  at  the  rate  of  20  cents  each ;  that  their  average  value  by 
weight  is  between  22^  cents,  and  i2i  cents  each ;  that  their  average 
value  by  assays  at  the  mint  of  the  United  States  is  19  cents  7  mills 
each.  The  jury  present  with  their  verdict  certain  silver  coin  of  dif- 
ferent denominations,  with  ther  following  description  and  remarks. 

**  That  the  genuine  coin  called  head  pistareens  have  on  their  fiice 
the  same  characters  as  one  class  or  kind  of  the  Spanish  dollar  and 
half  dollar ;  excepting  the  letter  and  figure  2  R  on  said  pistareens, 
4  R  on  the  said  half  dollars,  and  8  R  on  the  said  dollar,  and  thus 
purport  to  be  quarters  of  said  dollars.  That  said  dollar  is  of  the 
weight  of  seventeen  pennyweights  and  seven  grains ;  and  that  said 
half  dollar  is  the  one  half  of  the  weight  of  said  dollar.  That  the  said 
dollar  is  of  the  weight  required  by  law;  is  a  Spanish  coin,  genuine 
and  milled,  and  passes  current  as  a  dollar/' 

Thus  it  will  be  seen  that  the  pistareen  passes  for  20  cents,  or  one 
fifth  of  a  dollar,  although  it  purports  to  be  a  quarter  of  a  dollar  or 
25  cents ;  so  that  its  current,  as  well  as  its  real  value  is  uncertain. 
And  whether  it  is  to  be  considered  as  a  coin  made  current  by  law, 
is  only  to  be  ascertained  by  a  reference  to  the  laws  of  congress  on 
this  subject. 

By  the  act  of  1792,  (2  Laws  U.  S.  263,  sect.  9)  establishing 
a  mint  and  regulating  the  coin  of  the  United  States,  the  several  de- 
nominations of  silver  coin  are  declared  to  be  dollars,  half  dollars, 
quarter  dollars,  dimes  and  half  dimes,  and  the  value  of  each  is 
established.  The  Spanish  milled  dollar,  as  the  same  was  then  in 
current  use,  was  assumed  as  the  standard.  And  the  subdivision 
or  parts  of  the  dollar,  according  to  the  above  denominations,  are 
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adopted  as  the  most  coDvenient  division  of  the  dollar.  Add  in  the 
following  year,  1793,  (2  Laws  U.  S,  328}  an  act  was  paased  re- 
gulating foreign  coin,  by  which,  among  other  things,  it  is  dedared 
that  foreign  silver  coin  shall  pass  current  as  money  wilbin  the  United 
States,  and  be  a  legal  tender  for  the  payment  of  all  debts  and  de* 
mands,  at  the  rates  therein  fixed.  The  Spanish  milled  ckdiar  at  the 
rate  of  100  cents  for  each  dollar,  the  actual  weight  whereof  shall 
not  be  less  than  seventeen  pennyweights  and  seven  grains ;  and  in 
.  proportion  for  the  parts  of  a  dollar.  The  dollar  and  parts  ci  the 
dollar  are  here  made  current  by  law.  What  is  here  meant  by  parts 
of  a  dollar  ?  The  parts  of  a  dollar  having  been  recently  fixed  and 
definedin  our  domestic  coin,  it  is  noniore  than  reasonable  to  conelnde 
that  the  parts  of  a  dollar  here  adopted  in  relation  to  foreign  coin»  are 
referable  to  the  same  denomination  in  the  subdivision,  as  established 
in  the  domestic  coin.  The  value  of  the  foreign  dollar  is  fixed  in 
cents,  at  100  cents,  according  to  the  denomint^tion  at  the  mint;  and 
the  same  rule  would  apply  to  the  parts  of  a  dollar  when  valaed  in 
cents ;  and  there  is  no  denomination  of  silver  valued  at  20  cents^  the 
value  of  the  pistareen  found  by  the  jury.  By  this  act  no  fioreign 
coin  issued  after  the  1st  day  of  Janutiry  1792  shall  be  a  tender,  until 
samples  thereof  shall  have  been  found,  by  assay  at  the  mint  of  the 
United  States,  to  be  conformable  to  the  respective  standards  required. 
And  it  is  also  declared  by  this  act,  that  at.  the  expiration  of  three 
years  next  ensuing  the  time  when  the  coinage  of  gold  and  silver, 
agreeably  to  the  act  establishing  the  mint,  shall  commence  at  the 
mint  of  the  United  Stales ;  all  foreign  gold  coin  and  all  foreigQ 
silver  coin,  except  Spariish  milled  dollars,  and  parts  of  such  doHan, 
shall  cease  to  be  a  legal  tender.  And  it  would  be  incongruous  to 
suppose  that ;  if  these  foreign  coins,  if  not  a  legal  tender,  would  be 
considered  as  made  current  by  law.  And  it  is  also  provided  by  this 
act,  in  order  to  fix  the  time  when  foreign  coin  should  cease  to  be  a 
tender,  that  the  president  shall  make  proclamation  of  the  tinde  when 
such  coinage  shall  commence.  The  president,  accordingly,  on  the 
22d  of  July  1797,  issued  his  proclamation,  announcing  the  time 
when  the  coinage  commenced  at  the  mint,  and  declaring  that  all 
foreign  silver,  except  Spanish  milled  dollars  and  parts  of  such  doliai% 
will  cease  to  pass  current  as  money  on  the  15th  of  October  then  next 
That  the  policy  of  the  government  was  to  withdraw  firom  circula- 
tion, or  at  least  not  to  recognise  as  a  coin  made  current. by  law, 
foreign  coin,  as  soon  as  our  own  coinage  was  suffident  to  answer  the 
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metallic  circulaiion,  is  fairly  to  be  inferred  from  the  provision,  that 
all  foreign  gold  and  silver  coin  (except  Spanish  «iiUed  ddlars  and 
parts  of  such  dollars)  which  shall  be  received  in  payment  for  moneys 
due  the  United  States,  after  coinage  shall  begin  at  the  mint,  sbdl, 
previous  to  their  being  issued  in  circulation,  be  coined  anew,  in  con- 
finrmity  to  the  act  establishing  the  mint.     And  the  policy  of  the 
government  being  to  establish  a  currency  under  our  own  coinage, 
and  according  to  our  own  denominations,  it  is  reasonable  to  conclude 
that  the  parts  of  a  Spanish  milled  dollar  mentioned  in  this  lawj  and 
in  all  the  legislation  on  the  subject  when  the  same  language  is  used, 
is  in  reference  to  the  parts  of  a  dollar  according  to  the  decision  in  the 
act  of  1792.     The  act  of  1793  was  in  part  repealed  in  1806  (4  Laws 
U.  S.  29);  and  another  law  regulating  the  currency  of  foreign  coins 
passed,  and  directing  at  what  rate  such  .foreign  coin  shall  pass  cur- 
rent, retaining  the  same  standard  of  weight,  seventeen  pennyweights 
and  seven  grains,  as  the  Spanish  milled  dollar,  and  in  proportion  for 
the  parts  of  a  dollar;  and  directing  the  secretary  of  the  treasury  to 
cause  assays  of  the  foreign  gold  and  silver  coin  to  be  had  at  the  mint, 
for  the  purpose  of  enabling  congress  to  ipake  such  alteration  in  the 
coin  made  cunent  by  that  act,  as  may  become  necessary,  from  the 
real  standard  of  such  foreign  coin :  all  looking  to  the  same  policy 
with  respect  to  the  establishment  of  our  own  coinage,  and  in  refer- 
ence  to  the  denominations  in  the  law  of  1792.    By  the  act  of  1806 
(4  Laws  U.  S.  67),  for  the  punishment  of  counterfeiting  the  current 
coin  of  the  United  States,  it  is  made  felony  to  counterfeit  any  gold 
or  silver  coins  which  by  law  now  are,  or  hereafter  shall  be  made  cur- 
rent, or  be  in  acttjud  use  and  cbrculatum  oi  money  within  the  United 
States;  clearly  embracing  money  in  circulation  which  was  not  made 
current  by  law:  and  in  this  class  or  description  may  be  embraced 
the  small  silver  foreign  coin  under  25  cents,  in  circulation  here. 
But  by  the  act  of  1825  (7  Laws  U.  S.  400,  sect  20),  under  wiiich 
the  prisoner  is  indicted,  this  class  of  currency  is  omitted,  and  the 
offence  is  confined  to  counterfeiting  such  foreign  gold  or  silver  coin 
which  by  law  then  was,  or  thereafter  might  be  made  current  in  the 
United  States.    The  jury,  by  their  special  verdict,  find,  that  the  head 
pistareen  has  for  many  years  past  been  in  common  circulation  in  the 
country.     The  counterfeiting  of  such  coin,  under  the  act  of  1806, 
would  be  felony ;  but  not  under  the  act  of  1825,  unless  it  is  a  coin 
made  current  by  law. 
From  this  view  of  the  several  acts  of  congress,  there  is  at  least 
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reasonable  grounds  to  conclude,  that  when  the  termB  parts  of  a  dol- 
lar are  used  in  these  laws,  it  is  in  reference  to  the  dirisioo  of  a  dol- 
lar, as'  established  at  the  mint ;  and  there  being  no  such  part  as  a 
twenty  cent  piece,  or  fifth  of  a  dollar,  we  think  the  pistareen  is  not  a 
coin  made  current  by  law.  But  if  this  is  a  doubtful  construction  of 
the  act,  it  ought  to  be  adopted  in  a  case  so  highly  penal  as  the 
present. 

We  are  accordingly  of  opinion^  that  the  questions  certified  to  this 
court  must  be  answered  in  the  negative. 


This  cause  camo  on  to  be  heard  on  the  transcript  of  the  recoid 
from  the  circuit  court  of  the  United  States  for  the  district  of  New 
Jersey ;  .and  on  the  questious  and  points  on  which  the  judges  of  the 
said  circuit  court  were  opposed  in  opinion,  and  which  were  certified 
to  this  court  for  its  opinion,  agreeably  to  the  act  of  congress  io  such 
case  made  and  provided;  and  was  argued  by  counsel:  on  coDsidera^ 
tion  whereof,  it  is  the  opinion  of  this  court,  first,  that  the  head  pista- 
reen, BO  called,  is  no  part  of  a  Spanish  milled  dollar;  and  secondly, 
that  such  pistareen  or  piece  of  coin  is  not  a  silver  coin  of  Spain,  made 
current  by  law  in  the  United  States.  Whereupon,  it  is  ordered  and 
adjudged  by  this  court,  that  it  be  so  certified  to  said  circuit  court 
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John  M'Lbarn  and  others,  aliens  and  subjects  or  the  King 
OF  Oreat  Britain,  appellants  v.  James  Wallace,  a  citizen 
OF  THE  State  of  Georgia,  administrator  of  James  Hendlet 
MXearn,  and  Archibald  M'Lellan  and  wife,  citizens  of 
THE  State  t>F  South  Carolina. 

Archibald  M'Lellan  and  wife,  citizens  of  the  State  of  South 
Carolina,  complainants  y.  James  Wallace,  a  citizen  op 
THE  State  of  Georgia,  administrator  of < James  Hendlet 
M'Learn  deceased. 

Jambs  Wallace,  a  citizen  of  the  State  of  Georgia,  adminis- 
trator of  James  Hendlet  M'Learn  deceased  v.  Archibald 

MTiBLLAN  AND  WIFE,  CITIZENS  OF  THE   StaTB  OF   SoUTH  CaRO- 

I.INA,  AND  John  M*Lbarn  and  others,  aliens  and  subjects 
OF  THE  King  of  Great  Britain. 

A  tnet  of  lind  id  tbe  ttato  of  Georgia  was  purohwed  by  A.  M'LMrn,  on  whieh  be 
aetabHahed  a  lioe  plantation,  pat  slaYOf  upon  it,  paid  part  of  the  pnrehaM  monej, 
gaTe  a  ji:|dgment  for  the  balance,  and  died,  leaving  a  son,  Jamea  H.  M'Leam,  lida 
doTiaee ;  who,  to  obtain  posaeasion  of  the  eatate,  mortgaged  the  land  and  daTea  for  the 
balance  of  the  judgment.  A  judgment,  under  the  lawa  of  Georgia,  Unda  peraonal 
aa  well  aa  real  property.  The  aon  died,  part  of  the  debt  being  unaatiafied:  leaTing 
aa  bia  neazest  ofkin,  aliena ;  and  alao  more  remote  kindred ;  n^ho  were  citixena  of  the 
United  Statea:  The  real  eatate  waa  aold  to  aatiafy,  and  did  aatisfjr  the  mortgage. 
The  personal  eatate  waa  aold  by  the  executor.  The  aliens,  who  were  neareat  of 
kin,  claimed  the  proceeda  of  the  peraonal  eatate.  The  kindred  of  th^  deoeaaed 
who  were  more  remote,  but  who  were  citiaena  of  the  United  Statea,  claimed  that 

.  the  peraonal  eatate  ahould  have  been  appropriated  to  pay  the  mortgage ;  and  that 
not  baying  been  ao  appropriated,  they  were  entitled  to  the  money  ariaing  from  its 
sale,  to  reimburse  them  for^e  yalue  of  the  real  estate  taken  by  the  mortgagor, 
the  aliena  neareat  of  kin  not  being  entitled  by  the  law  of  Georgia  to  take  real 
estate  by  descent.  The  court  held,  that  aa  both  the  real  and  personal  eatate  bad 
been  charged  with  the  mortgage  debt,  both  funda  mnat  be  applied,  in  proportion  to 
their  reapective  amounts,  to  its  payment.  Any  debt,  not  covered  by  the  mortgage, 
to  be  paid  out  of  the  personal  estate.  The  nearest  of  kin  to  take  the  leaidae  of 
the  proceeda  of  the  perwnal  estate,  and  the  remoter  kin^  eitisens  of  the  United 
States,  to  take  the  residue  of  the  proceeda  of  the  real  estate,  and  the  real  estate 
unsold. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the  dittriot 
of  Georgia. 

VOL,  X.— 4  D 
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Archibald  M'Learn,  a  native  of  Scotland,  and  afterwards  a  citizen 
of  the  United  States,  purchased  a  tract  of  land  called  Cowrie,  and 
a  small  island,  in  Chatham  county,  in  the  state  of  Georgia^  on 
which  he  established  a  rice  plantation ;  and  having  paid  part  of 
the  purchase  money,  a  judgment  was  obtained  against  him  for  the 
balance.  He  died,  having"  devised  the  whole  of  his  estate,  real  and 
personal,  to  his  son,  James  H-.  M'Learn.  The  property  of  the  tes- 
tator consisted,  chiefly,  of  the  plantation  in  Chatham  county,  and  the 
negroes  by  which  it  was  cultivated.  By  the  laws  of  Georgia,  all  the 
property  of  the  testator,  both  i^al  and  personal,  was  bound  by  the 
judgment  against  Archibald  M'Learn. 

James  H.  M'Learn,  holding  under  the  will  of  his  father  Archi- 
bald M'Learn,  the  ^hole  of  his  estate,  thus  incumbered  by  the 
judgment  for  the  balance  of  the  purchase  money  due  for  the  land, 
in  order  to  obtain  possession  from  the  executors  of  the  will,  who 
insisted  on  keeping  possession  until  the  debts  due  by  the  testator 
were  paid ;  gave  to  the  creditor  of  his  father  his  bond  for  the  unpaid 
balance  of  the  purchase  money,  and  executed  a  mortgage  to  secure 
the  payment  of  The  bond,  on  the  land,  and  on  the  negroes  belonging 
to  the  estate.  He  paid  a  part  of  the  debt,  and  died  without  isnie, 
and  intestate ;  leaving  a  balance  of  the  original  debt  for  the  piuchase 
money  unpaid,  and  secured  by  the  bond  and  mortgage. 

The  mortgagee  foreclosed  the  mortgage,  and  sold  the  land  for 
19,739  dollars  13  cents  :  thus  satisfying  the  whole  of  the  claims  of 
the  creditors  of  Archib&ld  M'Learn  and  James  H.  M'Learn,  for  the 
original  purchase  money  of  the  real  estate,  and  for  the  interest  on 
the  same. 

James  Wallace  administered  to  the  estate  of  James  H..M*Leani, 
sold  all  the  personal  property,  and  after  paying  all  the  remaining 
debts  of  his  intestate,  there  was  a  balance  in  his  hands,  in  18SS, 
exceeding  21,000  dollars;  which  he  invested,  by  agreement  of  all 
interested,  for  the  benefit  of  whoevet  might  be  entitled  to  the  same. 

The  nearest  of  kin  to  James  H.  M'Learn,  were  John  M'Learn 
and  others,  who  were  aliens,  residing,  at  the  time  of  the  decease  of 
the  said  James  H.  M'Learn,  in  Great  Britain,  and  were  subjects  of 
the  king  of  that  kingdom. 

The  wife  of  Archibald  M'Lellan  was  more  remotely  related  in 
blood  to  the  intestate,  and  she  and  her  husband  were  citizens  of  the 
state  of  South  Carolina,  at  the  time  of  his  decease ;  and  she  was 
the  nearest  of  kin  to  him,  capable  of  inheriting  his  real  estate,  accord- 
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ing  to  the  laws  of  Georgia,  which  do  not  allow  aliens  to  inherit  land. 
As  the  next  of  kin  capable  of  inheriting,  they  claimed  the  real  estate 
of  James  H.  M'Leam. 

John  M'Learn  and  wife,  and  the  aliend  nearest  of  kin  to  the  in- 
testate, filed  a  bill  in  the  circuit  court  of  the  United  States  for  the 
district  of  Georgia,  against  James  Wallace,  administrator  of  James 
H.  M'Learn,  and  against  Archibald  M'Lellan  and  wife,  the  remoter 
kindred  of  the  intestate,  citizens  of  South  Carolina.  The  bill  prayed 
that  the  complainants  should  be  declared  entitled  to  the  estate,  real 
and  personal,  of  James  Hendley  M'Leam ;  that  the  same  should  be 
delivered  to  them,  and  the  cash  in  the  hands  of  the  administrator 
should  be  paid  to  them.  The  bill  also  prayed,  that  Archibald 
M'Lellan  and- wife  should  be  decreed  to  have  no  interest  in  the  real 
estate ;  and  for  other  and  farther  relief. 

Archibald  M'Lellan  and  wife  filed  a  bill  in  the  same  court  against 
John  M'Leam  and  others,  the  alien  kindred  of  the  intestate,  and 
against  James  Wallace,  his  administrator.  The  bill  prayed  that  the 
coinplainants  may  be  declared  entitled  to  so  much  of  the  real  estate 
of  James  H.  M'Learn,  as  remained  unsold  ;  that  the  alien  kindred 
of  the  said  James  should  be  decreed  to  have  no  interest  in  the  lands; 
and  that  the  administrator  should  be  decreed  to  account  to  them  for 
the-  whole  of  the  personal  estate  remaining  after  the  payment 
of  the  debts  of  his  intestate  ;  and  to  account  to  them  for  the  amount . 
of  the  sales  of  the  land,  and  to  pay  to  them  the  value  of  the  said 
land  sold,  out  of  the  proceeds  of  the  personal  estate  remaining  unad- 
ministered,  and  for  other  and  further  rdief,  &c. 

James  Wallace,  the  administrator  of  James  H.  M'Learn,  filed  his 
bill  of  interpleader,  claiming  the  protection  of  the  court,  exhibiting 
an  account ;  and  ofiering  to  deliver  the  unadministered  part  of  the 
estate  to  such  party  as  the  court  may  adjudge  to  be  entitled  to  re- 
ceive it. 

The  circuit  court  decreed  that  Archibald  M-Lellan  and  wife,  as 
the  nearest  of  kin  to  James  H.  M'Learn,  capable  under  the  laws  of 
the  state  of  Georgia,  of  inheriting  real  estate ;  they  being  citizens  of 
the  United  States  at  the  time  of  his  decase ;  were  entitled  to  the  whole 
of  the  real  estate  of  which  James  H.  M'Learn  died  seised  and  pos- 
sessed ;  but  the  same  having  been  sold,  the  court  allowed  them  the 
money  for  the  part  sold,  and  all  the  real  estate  unsold  :  and  to  John 
M'Learn  and  the  aliens,  the  court  allowed  the  remaining  part  of  the 
estate,  after  the  payment  to  Archibald  M'Lellan  and  wife  of  the  sum 
of  19y7d9  dollars  IS. cents,  the  amount  the  plantation  sold  for, less 
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the  costs  of  suit,  8lc.    The  sum  decreed  to  be  paid  to  John  ITLeam 
and  wife  amounted  to  1557  dollars  35  cents.    The  administrator, 
James  Wallace,  was  decreed  to  pay  those  sums  to  the  parties  re- 
spectively, and  to  deliver  the  title  deeds,  &c. 

From  these  decrees,  John  ATLearn  and  others,  alien%  a^qpealed  to 
this  court. 

The  case  was  submitted  to  the  court,  on  the  pait  of  the  appellants, 
by  Mr  Berrien,  on  a  printed  argument,  handed  to  the  court  by  Mr 
White ;  and  was  argued  at  the  bar  by  Mr  Preston,  for  Archibald 
M'Lellan  and  wife. 

Certificates  from  gentlemen  of  distinguished  legal  acquirements, 
and  many  of  whom  had  held  high  judicial  stations  in  the  slate  of 
Georgia,  were  laid  before  the  coilrt  in  support  of  the  construction  gives 
by  the  counsel  for  the  appellants,  of  the  laws  of  Georgia ;  and  the  ap- 
plication thereof  in  cases  of  intestacy  in  the  courts  of  that  state. 

Mr  Berrien  contended : 

1.  That  the  debts  of  an  intestate,  wheijier  by  simple  contract  or 
by  specialty,  are  chargeable  equally  on  his  real  estate  and  pensonai 
estate  in  Georgia.  The  law  of  England,  which  declares  the  latter 
to  be  the  prfmary  fund  for*  that  purpose,  and  marshals  the  assets  to 
enforce  that  liability,  by  the  exoneration  of  the  real  estate,  is  not  the 
law  of  Georgia. 

2.  Even  in  England,  the  debt  for  which  the  land  was  sold,  under 
the  mortgage  given  by  James  H.  M'Learn ;  having  been  contracted  by 
Archibald  M'Leam,  and  being  for  the  unpaid  purchase  money  of  the 
same  land ;  such  debt,  notwithstanding  the  bond  and  mortgage  given 
by  James  H.  M'Learn,  ought,  as  between  his  representatives^  to  be 
charged  on  the  land. 

S.  In  the  worst  aspect  of  the  case,  the  personal  estate  could  only 
be  liable  to  contribution. 

4.  In  any  event  the  commissions  on  the  sales  of  the  land,  cannol 
be  charged  to  the  personal  estate. 

The  printed  argument  of  Mr  Berrien  was  prefaced  by  the  fidlow- 
ing ''  preliminary  remarks.** 

<*The  degrees  of  kindred  of  the  respective  parties  are  not  in  contro- 
versy—-neither  is  the  accoutit  of  the  administrator ;  but  there  is 
^questioo,  to  which  the  attention  of  the  court  is  called,  belbre  < 
kig  into  the  general  argument ;  because  if  decided  in  liitvAur  of  tiie 
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comptainants  in  the  firat  bill,  it  dispoees  of  the  whole  ease.     It  is, 
whether  those  complaioaats,  although  aliens^  and  therefore  incapable 
under  the  laws  of  Georgia,  of  holding  the  real  estate  specifically,  are 
not,  under  those  laws^  entitled  to  its  proceeds. 
<<  Prince's  Dig.  1S5,  art  15. 

**  Although  aliens  are  incapable  of  holding  lands^  they  are  entitled 
by  this  act  to  take  the  proceeds  of  tpol  estate,  as  devisees,  or  next 
of  kin,  of  a  deceased  citizen.  It  recites  that  vexatious  lawsuits  had 
been  prosecuted  by  the  escheators  against  the  estates  of  citizens, 
who  had  bequeathed  their  estates  to  persons  residing  in  foreign  parts, 
aud  provides  that  their  lands  may  be  sold,  and  the  proceeds  paid 
over.  The  words  of  the  recital  are  confined  to  persons  dyiog  testate, 
citizens  who  bequeathed  their  estates;  but  the  enacting  clause  ap- 
plies also,  to  cases  of  intestacy,  for  it  authorizes  the  executor,  or  ad- 
niinistrator«  to  sell  such  tAI  estate,  and  pay  over  the  proceeds  to 'the 
devisees,  or  legal  representatives  of  the  deceased.  It  authorizes  this^ 
however,  only  where  the  citizens  shall  die,  leaving  no  heir  who  can 
inherit  the  same,  because  of  his  being  an  alien ;  and  the  argument, 
against  which  we  have  to  contend  is,  that  when  any  of  the  kindred 
of  the  deceased,  however  remote,  are  citizens^  their  claims,  as  to  the 
real  estate,  will  prevail  over  those  of  the  devisees,  or  nearest  of  kin, 
being  aliens.  Such  is  the  letter  of  .the  act,  the  words  being, '  shall 
leave  no  heir,  &c.  &c.'  Sed  qui  hsret  in  litera,  haeret  in  cortice. 
Its  manifest  intention  is,  to  remove  the  disability  of  alienage,  from 
the  next  of  kin,  or  devise  of  a  citizen;  and  these  words^  'shall  leave 
no  heir,  Slc.  &c.*  may,  without  any  extravagance  of  version,  be  con- 
strued as  equivalent  to  a  provision  in  the  following  words :  <  shall  leave 
next  of  kin,  or  devise  to  persons  who  are  incapable  of  taking  because 
of  their  being  aliens.*  It  was  the  design  of  the  legislature  to  permit 
a  citizen  to  leave  his  real  estate  to  the  natural;  or  selected  objects  of 
his  bounty  ;  not  specifically,  for  that  the  policy  of  the  law  was  sup- 
posed t9  forbid,  but  by  a  side  and  delivery  of  the  proceeds. 

*'This  view  is  confirmed  by  the  act  of  1789,  which  declares,  that 
'should  any  case  arise  which  is  not  expressly  provided  for  by  this  act, 
respecting  intestate's  estates,  the  same  shall  be  referred  to,  and  deter- 
mined by  the  common  law  of  the  land,  as  it  hath  stood,  since  the 
first  settlement  of  this  state,  except,  only,  that  real  and  personal  pro- 
perty shall  always  be  considered,  in  respect  to  such  distribution,  as 
being  precisely  on  the  same  footing.'  Now  here  is  a  case  of  distri- 
bution of  an  intestate's  estate,  not  expressly  provided  for  by  that  act ; 
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and  according  to  the  argument  we  are  contestingi  the  real  and  per- 
sonal estate  would  be  disposed  of  in  a  different  manner.  Bot  the 
act  itself  declares,  that  the  common  law,  modified  by  its  own  express 
provifflonsy  shall  constitute  the  rule.  The  common  law  inhibits  an 
alien  from  holding  real  estate,  but  permits  biin  to  hold  personalty. 
This  act  provides  that  these  two  species  of  estates  shall  be  precisely 
on  the  same  footing  in  respect  to  distribution.  How  are  these  con- 
flicting provisions  to  be  reconciled  1  Must  the  disability  of  alienage, 
which  the  common  law  confines  to  the  realty,  be  extended  to  the 
personal  estate ;  or  shall  the  privilege  of  holding  personalty^  be  ex- 
tended to  the  real  estate  1  It  is  otily  in  one  of  these  two  modes  that 
the  requirement  of  the  act  of  1789,  that  real  and  personal  estate  rtiair 
be  in  respect  to  distribution,  precisely  on^the  same  footing,  can  be 
complied  with ;  unless  by  a  liberal  interpretation  of  the  act  of  1810^ 
(Prince  185)  the  claim  of  the  alien  to  take  the  proceeds  of  the  estate, 
is  admitted.** 

1.  Upon  the  first  point  it  was  contended,  that  the  coarse  of  l^isla- 
tion  in  Georgia,  had  been,  uniformly,  to  put  real  and  peisonal  estate 
on  the  same  footing  for  the  payment  of  debts,  as  well  as  for  other. 
various  purposes.  The  doctrine  of  the  common  law  of  England, 
which  gives  land  to  the  heir,  and  chattels  to  the  executor  or  admin- 
istrator, has  never  been  recognized  in  the  state.  Both  species  of 
property  pass  under  the  laws  directly  to  the  executor  or  adminialia- 
tor,  to  be  applied  by  him  as  assets  in  payment  of  debts ;  or  for  distri- 
bution among  the  next  of  kin  of  equal  degree. 

No  person  is  known,  under  the  laws  of  Georgia,  as  heir,  in  ocMntra- 
distinction  to  the  distributees  of  a  decedent,  as  they  are  identical ; 
unless  in  such  a  case  as  this  now  before  the  court,  where  it  is  said 
the  disability  of  alienage  intervenes  to  incapacitate  the  nearest  of 
kin  from  taking  tirie  real  estate.  But  in  this  casey  the  more  remote 
kindred  must  sustain  their  claim,  if  it  may  be  sustained,  under  the 
statute  of  distributions  of  Georgia;  and  do  not  take  by  descent  at 
common  law. 

In  support  of  these  positions,  he  cited,  Wat.  Dig:  15, 29,  SIS,  414 ; 
PHnce's  Dig.  659,  arL  160 ;  Prince's  Dig.  160,  art.  42. 

The  courts  of  Georgia  have  given  eflfect  to  the  provisions  of  the 
constitution  and  laws  of  Georgia,  which  have  been  cited ;  and  bave 
rejected  the  distinction  which  exists  under  the  law  of  England  be- 
tween  the  heir  of  the  ^teal,  and  distributee  or  representative  of  the 
personal  estate ;  and  with  it  the  power  which  is  exercised  by  the 
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English  courts  of  chaoceiy,  of  marehalliDg  the  assets  of  a  decedent's 
estate,  as  between  these  parties. 

By  the  laws  of  Georgia,  lands  as  well  as  chattels  may  be  taken 
10  execution,  and  sold  in  precisely  the  sime  manner.  The  former 
are  assets  for  the  payment  of  debts  in  the  hands  of  an  executor  or 
administrator,  primaiily  or  equally  with  the  personal  estate ;  abd 
without  any  proceeding  against  the  heir  to  render  them  so.  That 
such  Is  the  law  of  Georgia,  was  recognized  by  this  court  in  the 
case  of  Telfair  v.  Stead's  Executors,  2  Cranch  406,  1  Peters's  Cond. 
Rep.  21 1 ;  cited  also,  Prince's  Dig.  21 1, 212,  art.  12 ;  Dawson's  Dig. 
216  ;  Dawson's  Dig.  595;  Prince's  Dig.  158,  art.  29. 

The  common  and  statute  law  of  Great  Britain,  which  were 
**  usually  in  force  in  the  province  of  Georgia,  in  May  1776,"  and  not 
contrary  to  the'  constitution,  laws  and  form  of  the  government  of  the 
state;  were  declared  to  be  in  force,  ^* until  repealed,  amended  or 
otherwise  altered." 

It  is  Decessary  then,  that  M'Lellan  and  wife,  who  seek  to  enforce  . 
what  they  conceive  to  be  the  English  rule  in  this  case,  should  show, 
affirmatively,  that  it  was  usually  in  force  in  Georgia  in  1776 ;  and 
negatively,  that  it  has  not  been  since  repealed,  amended  or  other- 
wise altered  :  which  is  believed  to  be  impossible.  The  onus  is  with 
them.  But  if  this  were  not  so,  it  seems  very  clear,  that  our  own 
legislation,  and  the  decisions  of  our  courts,  will  show,  affirmatively, 
that  it  is  not  the  law  of  Georgia. 

The  whole  course  and  spirit  and  purpose  of  the  laws  and  decisions 
of  the  courts  of  Georgia,  have  been  in  opposition  to  the  rights  which, 
in  England,  form  the  policy  which  there  prevails  in  favour  of  the 
heir.  The  law  of  descents  of  Georgia  is  different.  The  right  of 
creditors  to  enforce  the  payment  of  their  debts  is  different ;  and  the 
marshalling  of  the  assets  of  a  decedent's  estate  is  fixed  and  regulated 
on  dissimilar  prini^iples. 

2.  wax  the  English  rule,  which  is  appealed  to  in  behalf  of 
BTLellan  and  wife,  sustain  their  pretensions ;  the  debt  which  has 
been  paid  by  the  sale  of  the  land,  having  been  originally  contracted 
for  the  purchase  of  the  same  1 

Judgment  for  this  debt  was  recovered  against  Archibald  M'Learn 
in  his  lifetime;  and  by  the  law  of, Georgia,  it  bound  fJl  his  pro- 
perty, and  the  plaintiff  in  the  same  could  have  levied  for  the  debt 
on  either  the  real  or  personal  estate,  or  on  both. 

Soch  was  the  state  of  things  on  the  death  of  Archibald  M'Learii. 
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The  judgment  remained  in  full  vigour ;  was  an  incumbraooevpoB 
hie  eetate,  and  capable  of  being  enforced  against  bis  properly,  imI 
and  personal,  in  the  hands  of  his  Executors.  James  H.  MliBsni, 
who  was  the  general  devisee  of  his  father  Archibald,  on  comiogof 
age,  in  order  to  obtain  possession  of  the  property  from  the  execQiofii 
and  on  their  requisition,  substituted  his  bond  and  mortgage  of  tbe 
land  and  negroes  devised  to  him  by  his  father,  and  on  which  Urn 
judgment  was  an  incumbrance. 

The  only  change  effected  by  this  was  to  convert  tbe  general  bn 
existing  under  the  judgment,  on  all  the  property  of  ArcbibiU 
M*Learn,  into  the  specific  lien  created  by  the  mortgage  on  the  piD- 
perty  mortgaged,  and  to  release  the  remaining  property ;  which  ii 
shown,  by  the  accounts  of  the  administrator,  to  have  been  very  milli 
jfrom  the  lien  of  the  judgment 

Now  keeping  in  minjd  that  this  was  originally  the  debt  of  Ai# 
bald  BFLeam,  contracted  by  him  for  the  purchase  of  this  veiy  hoi 
which  is  now  claimed  by  Ml^ellan  and  wife ;  and  conseqoendy  dai 
it  did  not,  as  in  the  case  of  money  talcen  up  on  mortgage,  eaim  to 
the  benefit  of  his  personal  estate :  it  is  submitted  that  even  up 
the  priticiples  of  equity,  applicable  to  the  subject,  which  are  nuf- 
nised  in  the  English  courts  of  chancery,  no  one  of  these  eiicoiB- 
stances  can,  nor  can  all  of  them  combined,  throw  this  debt,  exdo* 
avely,  or  primarily,  on  the  personal  estate  of  James  H.  BTLeaio. 

We  are  not  now  called  upon  to  consider  the  lien  which  a  vendor  hv 
for  unpaid  purchase  money,  as  against  his  vendee,  or  a  purchMtf 
from  him.  The  point  presented  in  this  case,  is  between  thekiodredof 
the  general  devisee  of  the  vendee  of  the  laend :  one  claiming  tbe  laod 
purchased,  the  other  admitted  to  be  entitled  to  the  personalty;  vi 
both  asserting  their  claims  under  the  statute  of  distributions  of  6eor« 
gia.  As  between  them,  until  the  purchase  money  is  paid,  it  lemaiiii 
chargeable  in  e.quity  on  the  land  purchased.  Neither  is  this  aqua- 
tion, whether  the  general,  real  or  personal  estate  shall  be  charged 
with  this  debt.  The  inquiry  is  more  simple.  It  is  whether  the  ip^ 
cific  land  purchased,  but  not  paid  for,  by  Archibald  ATLeam,  Mi 
bear  its  own  burthen  ?  Whether,  upon  any  principle  of  cqoitji 
M'Lellan  and  wife  can  claim  this  land  under  the  statute  of  distrito* 
tions  of  Georgia,  and  make  the  other  kindred  claiming  under  the 
same  statute,  who  have  no  interest  in  it,  and  neither  have  deriM 
nor  can  derive  any  benefit  from  it,  pay  its  price  %  Cases  cited  ani 
examined  as  applicable  to  this  point :  Hughes  v.  Kearney,  1  Scb.  fc 
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Lefr.  IS;  Pollexfea  v.  Moore,  3  Atk.  236,  272 ;  Cumberland  v.  Cod- 
dringtoD,  3  Johns.  Ch.  Rep.  252 ;  Evelyn  v.  Evelyn,  2  P.  Wnis 
664 ;  Matbewson  v.  Hardwick,  2  P.  Wms  664,  note ;  Billingslmrst 
V.  IVaiker,  2  Bro.  Cb.  Rep.  604;  Baseett  v.  Percival,  2  P.  Wms 
664,  note. 

In  concluding  the  argument  on  ibis  point,  it  was  submitted,  tbat 
as  ibis  debt  was  originally  contracted  by  Archibald  M'Learn,  and 
was  a  lien  upon  bis  property  at  the.  time  of  bis  death  ;  and  as  James 
H*  M'Learn  did  not,  by  giving  bis  bond  and  a  mortgage  on  the  same 
property  which  was  before  bound,  make  this  his  own  debt,  so  as 
to  throw  it  upon  his  personal  estate,  as  between  the  representa- 
tives of  James  H.  M'Learn,  it  is  not  a  debt  exclusively  chargeable 
upon  his  personal  estate,  even  according  to  the  rule  in  the  English 
court  of  chancery. 

S.  The  third  point  is  not  presented  by  the  appellants  as  if  this  were 
a  case  for  contribution.  It  is  admitted  indeed,  that  James  H. 
M'Learn,  who  was  the  proprietor  of  the  whole  estate,  had  a  right  to 
charge  any  part, .or  the  whole  of  it,  with  the  payment  of  this  debt ; 
and  that,  in  point  of  fact,  he  has  so  charged  certain  real  and  personal 
property  belonging  to  the  estate  by  way  of  mortgage.  If  the  claim 
of  M'Lellan  and  wife,  to  be  exclusively  entitled  to  the  real  estate,  be 
sustained ;  it  will  result  that  real  and  personal  property,  subject  under 
the  mortgage  to  a  common  burthen,  has  become  vested  in  different 
persons  :  but  it  is  also  to  be  remembered,  that  this  incumbrance  was 
created  by  the  purchase  of  the  real  property  mortgaged  ;  that  the 
debt,  to  satisfy  which  this  land  was  sold,  was  the  unpaid  balance  of 
the  purchase  money  of  the  same  land,  for  which  the  purchaser  and 
his  heirs,  however  indefinite  the  series,  were  but  trustees  to  the  ven- 
dor, until  the  purchase  money  was  paid. 

As  the  court  gave  no  opinion  on  the  fourth  point,  the  argument 
is  omitted. 

Mr  Preston,  for  the  appellees. 

The  construction  given  to  the  law  of  Georgia,  Prince's  Digest, 
1S5,  art.  15,  by  the  counsel  for  the  appellants,  is  denied.  It  is  con- 
tended that  the  proceeds  of  land  will,  under  this  law,  go  to  aliens ; 
although  the  real  estate  could  not  have  gone  to  them  after  the  death 
of  the  owner. 

The  law  referred  to  by  the  counsel  was  not  intended  to  remove 
the  disabilities  of  aliens  ;  and  this  is  shown  in  the  title  and  the  pur- 
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poee  of  it.  It  is  an  act  to  explain  the  escheat  laws.  It  bad  no  view 
to  extend  or  modify  the  rights  of  aliens.  The  act  of  1810  was  in- 
tended to  explain  the  act  of  1805,  and  to  correct  the  abuses  ander 
it.  The  law  is  construed  to  extend  to  cases  of  testacy ;  and  to  put 
an  end  to  the  vexatious  acts  of  the  escheators,  in  those  cases. 

By  the  laws  of  Georgia,  as  they  exist,  aliens  cannot  inherit  real 
estate ;  the  estate  is  cast  by  descent  on  the  heritable  blood.  The 
real  estate  of  John  H.  M'Learn  then  descended  to  the  appellees ; 
and  the  real  and  personal  estate  should  go  together.  As  they  take 
the  real,  so  they  ought  to  take  both. 

If  this  is  the  law  of  Georgia,  then  the  appellees,  IkFLellan  and 
wife^  take  all  the  property  of  James  H.  MXearn,  both  real  and  per- 
-sonal :  and  as  the  proceeds  of  the  real  estate  have  been  absorbed  id 
paying  a  debt  due  by,  and  which  ought  to  have  been  paid  out  of  tbe 
personal  estate,  the  balance  in  the  hands  of  the  administrator  shooU 
be  paid  to  the  appellees. 

The  circuit  court  has  decideid  that  the  balance  of  the  personal 
estate,  after  paying  the  debt  for' which  the  real  estate  was  aold,  is  to 
go  to  the  nearest  of  kin.    This  is  not  according  to  the  law  of  Gteorgial 

In  1796,  aliens  were,  by  the  laws  of  Georgia,  allowed  to  hold  real 
estate  by  devise ;  but  this  act  was  repealed  in  the^  following  year. 
Walker's  Dig.  600.  Thus  the  legislature,  by  positive  enactment, 
declared  their  determination  that  none  but  citizens  of  the  United 
States  should  hold  a  fee  simple  estate  in  lands. 

As  to  the  position  of  the  appellant's  counsel,  that  real  estate  is 
chargeable  equally  with  personal  estate,  by  the  law  of  Greorgia;  this 
is  denied. .  It  is  admitted  that  the  whole  estate  of  one  deceased  is 
liable  for  his  debts ;  but  the  primary  fund  is  the  personal  property. 

Attempts  have  been  made  in  that  slate  to  make  them  equally 
liable,  but  they  have  not  succeeded  so  as  to  make  them  insepajmble. 
The  heir-at-law  takes  the  real-  estate,  and  the  executor  takes  the 
personal  pi^pperty ;  and'after  the  debts  are  paid,  it  goes,  if  they  are 
not  aliens,  to  the  personal  representatives.  The  executors  must  pay 
the  debts  out  of  the  personal  assets ;  and  if  any  construction  of  the 
law  prevaib  so  as  to  apply  the  real  estate  in  equal  responsibility  with 
the  personal,  it  is  in  opposition  to  the  plain  meaning  of  the  law. 

What  is  the  fixed  and  settled  general  law  of  the  state  of  Greorgia 
cannot  be  readily  ascertained.  It  is  difficult  to  obtain  reportsof  tbe 
decisicmsof  the  courts,  and  there  has  been  hitherto  no  court  of  emn 
or  appeals,  having  a  general  and  final  jurisdiction  over  cases  which 
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have  been  decided  in  the  courts  of  the  state.  What  rights  over,  and 
what  interests  in  the  real  estate  of  a  testator,  do  executors  acquire 
under,  the  laws  of  Greorgia  f    Prince's  Digest  178. 

The  law  authorizes  executors  to  make  titles  to  lands  which  the 
testator,  in  his  lifetime,  contracted  to  sell  and  convey.  If  the  exe- 
cutors took  the  lands,  they  could  sell  and  convey  without  such  a 
provision,  in  the  same  manner  as  they  may  sell  personal  property. 
The  law,  however,  imposes  peculiar  solemnities;  which  must,  incases 
of  sales  of  lands,  be  observed  by  executors.  It  is  therefore  apparent 
that  lands  are.  not  assets  in  the  hands  of  aii  executor.  By  the  law 
of  1810  it  must  be  admitted,  that  real  property  cannot,  in  case  of 
intestacy,  gp  to  an  alien.  Prince's  Digest  156.  Can  the  proceeds^ 
of  real  estate,  sold  after  the  decease  of  the  intestate,  go  to  such  alien  1 
The  law  is  clearly  established,  that  such  proceeds  have  all  the  cha- 
racteristics of  the  realty,  and  are  governed  by  the  same  rules,  and 
subject  to  the  same  rights,  as  the  real  estate  was. 

What  has  an  executor  to  do  in  Georgia  1    The  law  provides  only 
for  his  care  and  distribution  of  the  personal  estate,  and  is  silent  as  to 
the  realty.    Prince's  Dig.  171. 
.In  all  the  states  of  the  union,  personal  property  is  first  made  ap- 
plicable to  the  payment  of  debts  due  by  a  deceased  person. 

In  2  M'Cord'is  Chancery  cases,  it  was  held,  that  the  English  rule 
prevailed  in  South  Carolina.  As  between  creditors,  this  was  of  no 
moment  when  they  sought  to  enforce  the  payment  of  the  debts  due 
to  them ;  but  as  to  all  others,  the  law  is  different. 

The  heir  is  entitled  to  the  profits  of  the  real  estate  immediately 
after  the  death  of  the  person  last  seised  ;  and  the  executor  takes 
the  personal  property.  This  shows  the  difference  between  the  rights 
of  persons  interested,  and  the  clear  distinction  between  them.  The 
heir  holds  .the  land  until  it  is  sold ;  and  even  in  the  case  of  a  will 
giving  executors  power  to  sell  land,  no  title  to  it  is  given ;  and  the 
heirs  continue  in  possession  until  the  sale. 

Mr  Justice  Wayne  stated,  that  in  Georgia  executors  never  sell 
land  for  payment  of  debts,  but  by  order  of  court.  The  same  law 
pievails  in  Georgia  as  in  other  states. 

The  common  law  of  England  is  in  force  in  Greorgia  except  when, 
altered  by  statute ;  and  it  certainly  cannot  be  claimed,  that  at  the 
common  law  such  a  right  as  that  which  is  asserted  by  the  appellants 
would  prevails 
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As  to  the  second  point  presented  by  the  counsel  for  the  appellantii 
it  is  contended  that  no  proceedings  by  the  creditor  of  the  intestate 
can  impair  or  affect  the  rights  of  the  heir.  The  creditors  caooot 
decide  who  shall  suffer  by  his  actions,  the  heir  or  the  next  of  kin. 
He  has  a  right  to  his  debt;  but  the  rights  of  others,  after  bis  debt  ii 
paid,  are  left  where  he  found  them.  By  what  rule  will  the  court  de- 
cide that  the  creditor  may  despoil  the  rights  of  the  heir. 

It  is  important  that  the  court  shall  look  at  the  facts  of  this  caie^ 
in  considering  the  questions  arising  on  this  point  The  estate  of 
James  H.  M'Learn  was  not,  at  the  time  of  his  death,  liable  for  liie 
debts  of  his  father.  He  had  extinguished  the  debt  due  as  the  jnr- 
chase  money  of  the  estate,  by  substituting  for  it  his  own  bond  and 
mortgage.  Thus  the  lien  on  the  land  when  it  descended  to  him 
was  dissolved— was  at  an  end.  It  was  not  then  to  enforce  the  pni- 
ciple  of  law  that  land  continues  liable  to  the  lien  of  unpaid  purehas 
money,  that  the  land  was  sold  by  the  mortgagee. 

This  court  has  decided  that  the  equity  of  the  vendor  for  pn^ 
chase  money,  exists  only  when  he  has  taken  no  additional  securilf 
for  his  debt.  So  too  it  is  waived  by  changing  the  security,  and 
this  is  considered  as  waiving  the  equitable  lien.  Brown  v.  G^lmao, 
4  Wheat.  65,  4  Cond.  Rep.  445 ;  same  point,  1  Mason  191. 

This  was  done  by  the  creditors  of  Archibald  M'Learn.  They  took 
the  bond  and  mortgage  of  James  H.  M'Learn ;  and  they  ceased  to 
have  an  equitable  lien  on  the  land  for  any  balance  of  the  purchtK 
money. 

The  court  will  then  sustain  the  decree  of  the  circuit  court,  at  to 
the  proceeds  of  the  real  estate  remaining  in  the  hands  of  the  admifl- 
istrator.  It  is  also  asked  that  they  will  refuse  to  the  appelUnU  the 
the  portion  of  the  proceeds  of  the  personal  estate  which  that  coort 
gave  to  them. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

This  case  is  brought  before  this  court,  by  an  appeal  from  the 
decree  of  the  circuit  court  of  Georgia. 

From  the  evidence  in  the  case,  it  appears  that  Archibald  ITLean 
purchased  a  tract  of  land  in  the -state  of  Greorgia,  on  which  he  esta- 
blished a  rice  plantation,  paid  a  part  of  the  purchase  money,  and 
suffered  a  judgment  to  be  obtained  against  him  for  the  balance:  that 
he  afterwards  died,  leaving  James  H,  M'Learn,  his  only  son  and 
devisee :  that  the  property  of  the  deceased  consisted  chiefly  of  the 
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rice  plantation,  and  the  slaves  by  which  it  was  cultivated ;  and  that 
under  the  laws  of  Gteorgia,  personal  as  well  as  real  property  is  bound 
by  a  judgment.  That  the  devisee,  to  obtain  possession  of  the  pro- 
perty, gave  his  own  bond,  secured  by  a  mortgage  on  the  land  and 
slaves,  for  the  balance  of  the  judgment :  he  afterwards  died,  leaving 
a  part  of  this  debt  unsatisfied ;  and  that  afterwards  the  mortgage  v/as 
foreclosed  and  paid  by  a  sale  of  the  land.  . 

The  complainants  are  aliens,  and  being  nearest  of  kin  to  the  de- 
ceased, claim  as  heirs,  under  the  law  of  Georgia,  the  personal  pro- 
perty; and  also  the  proceeds  of  the  real  estate,  after  the  mortgage 
shall  have  been  paid. 

The  defendants,  M'Lellan  and  wife,  who  are  more  remotely  con- 
nected with  the  deceased,  being  citizens,  claim  the  real  estate  as 
heirs,  and  contend  that  the  debts  should  have  been  paid  by  a  sale  of 
the  personal  property ;  and  that,  as  the  real  estate  has  been  sold  for 
this  purpose,  they  insist  that  the  proceeds  of  this  sale  should  be  paid 
to  them  out  of  the  personal  property. 

It  appears  that  after  the  sale  of  the  land,  on  appUcation  of  James 
Wallace,  the  administrator,  the  personal  property  was  sold ;  and  the 
moneys  arising  from  this  sale,  as  also  a  surplus,  after  paying  the 
mortgage,  from  the  sale  of  the  real  estaie,  remain  in  his  hands ;  and 
which  he  is  ready  to  pay  over,  as  the  court  shall  direct.  The  rela* 
tionship  of  the  respective  parties  to  the  deceased,  as  set  forth  in 
their  pleadings,  is  not  disputed. 

On  the  part  of  the  complainants  it  is  contended,  that  being  next 
of  kin  to  the  deceased,  under  the  laws  of  Georgia  they  inherit  the 
personal  property  and  are  entitled  to  the  proceeds  on  the  sale  of  the 
lands.  That  the  personal  property  goes  to  them,  notwithstanding 
their  alienage  is  not  controverted  by  the  defendants ;  but  they  insist 
that  the  complainants  are  not  entitled  to  the  proceeds  of  the  real 
estate. 

By  an  act  of  the  legislature  of  Georgia,  entitled  an  act  to  explain 
and  amend  the  escheat  laws,  passed  the  15th  December  1810,  it  is 
provided,  **  that  in  all  cases  where  a  citizen  of  this  state  or  of  the 
United  States,  shall, die,  or  may  have  died,  possessed  of  or  entitled  to 
any  real  estate,  and  shall  leave  no  heir  who  can  inherit  the  same, 
because  of  him  or  her  being  alien ;  that  in  such  case  the  said  real 
Mate  shall  not^  be  held  or  considered  subject  to  escheat,  but  the 
executor  or  administrator  of  such  deceased  citizen  shall  and  may 
FToeeed,  in  the  manner  pointed  out  by  law,  to  make  sale  of  such  real 
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estate,  and  pay  over  the  proceeds  of  such  sale  to  the  devisee  or  devi- 
sees named  in  the  will  of  such  deceased  citizen,"  &c. 

The  preamble  of  this  act  refers  only  to  the  estates  of  citisens  of 
Georgia  who  bequeath  their  property  to  persons  residing  in  foreiga 
parts ;  but  the  first  section  seems  to  refer  as  well  to  cases  of  intestaejy 
as  where  wills  have  been  made. 

The  complainania  contend,  that  the  words  in  this  statute,  ^ shall 
leave  no  heir  who  can  inherit,"  should  be  construed  to  mean,  shall 
lea\te  no  heir  next  of  km,  or  devisee;  who  can  inherit,  by  reason  of 
alienage ;  that  then  the  real  property  shall  be  sold  and  the  proceeds 
paid  over  as  by  the  act  is  required.  And  that  this  construction  will 
give  effect  to  the  intention  of  the  legislature ;  which  was,  to  remove 
the  disability  of  alienage  from  the  next  of  kin  or  deyisee  of  a  de- 
ceased citizen. 

It  does  not  appear  that  a  construction  of  this  statute  has  been 
given  by  the  supreme  court  of  Georgia ;  and  we  think  the  constnK- 
tion  contended  for  is  not  authorized  by  the  words  of  the  statute. 
Where  a  citizen  shall  die  leaving  no  Adr,  must  mean  not  the  next  of 
kin,  but  an  heir  that  may  inherit  the  real  estate  under  the  laws  of 
Georgia. 

In  the  present  case,  the  wife  of  M'Lellan,  though  remotely  con- 
nected with  the  deceased,  is  within  that  degree  of  consanguioity 
which  may  claim  the  inheritance  under  the  law  of  descents;  and  of 
course  the  land  in  question  descended  to  her,  and  conseqiiently  it 
cannot  be  sold  under  the  law  of  escheats,  for  the  benefit  of  the  foreign 
heir. 

This  construction  is  not  shaken  by  the  act  of  the  SSd  December 
1789,  which  provides  that,  ^'should  any  case  arise  which  is  not 
expressly  provided  for  by  this  act,  respecting  intestates'  estates,  the 
same  shall  be  referred  to  and  determined  by  the  common  law  of  thii 
land,  as  it  hath  stood  since  the  first  settlement  of  thisstate;  except 
only,  that  real  and  personal  estate  shall  always  be  considered  io 
respect  to  such  distribution,  as  being  precisely  on  the  same  footing." 

The  case  under  consideration  is  not  unprovided  for  by  the  laws  of 
the  state  ;  as  the  personal  property  goes  to  the  next  of  kin,  though 
they  are  foreigners,  and  the  land  descends  to  the  domestic  heir. 

In  the  able  printed  argument  of  the  complainants'  counsel,  it  ii 
contended  that  the  real  estate,  equally  with  the  personal,  constitutes 
assets  in  the  hands  of  the  executor  or  administrator ;  and  a  great 
number  of  statutes  are  referred  to,  in  order  ta  sustain  this  positioii. 
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The  admiDistrator,  it  is  said,  may  sell  the  land,  and  convey  it  under 
the  sanction  of  the  court ;  and  that  in  many  cases  it  is  sold  for  the 
payment  of  debts,  in  preference  to  a  disposition  of  the  personal  pro- 
perty. And  it  is  stated,  that  in  Georgia  there  .is  no  mat^halling  of 
assets,  as  in  some  other  states.  That  the  creditor  may,  in  satisfaction 
of  his  demand,  diiect  the  personal  or  real  estate  to  be  sold  at  his 
option  I  and  that  the  same  option  may  be  exercised  by  the  defendant 
in  execution. 

It  is  unnecessary  to  refer  to  the  various  statutes  of  the  state,  which 
have  been  noticed  by  the  counsel  for  the  complainants.  They  are 
aimilar  to  the  statutes  of  other  states,  which  make  the  real  estate  of 
deceased  persons  subject  to  sale  for  the  payment  of  debts  ;  and,  un- 
der the  sanction  of  the  court,  on  the  application  of  the  admini&tra- 
tors,  authorize  the  sale  of  such  estate.  But  this  does  not  show  that, 
in  the  ordinary  course  of  adminiBt ration,  the  personal  property  is  not 
the  primary  fuhd  for  the  payment  of  debts.  Indeed,  from  the  oath 
of  the  executor  or  administrator,  and  his  prescribed  duty,  as  well  as 
various  provisions  in  regard  to  the  sale  of  land  for  the  payment  of 
debts,  it  would  seem,  that  the  personal  property,  in  the  state  of 
Creorgia ;  as  in,  perhaps,  every  other  state  of  the  union ;  should  be 
exhausted,  except  under  peculiar  circumstances,  before  the  land  can 
be  sold. 

The  general  management  of  the  real  estate,  it  seems,  in  Georgia, 
during  the  minority  of  the  heirs,  devolves  upon  the  executor  or  ad- 
ministrator: and  from  the  representations  of  certain  gentlemen  in 
the  state,  who  have  held  high  judicial  stations,  it  appears,  that  the 
executor  or  administrator  does  exercise  a  very  great,  if  not  unlimited 
control  over  the  management  of  the  real  estate  of  the  deceased.  It 
is  insisted  that  the  real  estate  descends  to  the  administrator  as  assets, 
and  that  he  may  bring  an  action  of  ejectment  in  his  own  name,  to 
recover  the  possession  of  it. 

As  there  are  no  regular  reports  of  judicial  decisions  in  Georgia, 
we  can  derive  but  little  aid  from  the  adjudication  of  its  courts  on 
questions  which  arise  under  the  local  law.  But  in  the  view  which 
we  have  taken  of  this  case,  it  is  of  Ho  importance  to  ascertain  the 
respective  liabilities  of  the  personal  and  real  estate  of  deceased  per- 
sons, for  the  payment  of  debts ;  nor,  indeed,  what  may  be  the  duties 
of  an  executor  or  an  administrator  in  the  settlement  of  an  estate. 
These  would  be  important  in  a  controversy  between  the  representa- 
tives of  the  estate  and  its  creditors.    The  case  under  consideration 
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does  not  arise  from  the  claim  of  creditors,  but  it  involves  the  rights 
of  distributees.     And  these  rights  are  not  affected  by  the  ordinary 
course  of  administration,  but  depend  upon  the  peculiar  fiicts  of  the 
case. 

Had  the  debt  for  the  payment  of  which  thcf  land  was  add,  been 
an  ordinary  debt  existing  against  the  estate,  and  the  payment  of 
which  was  expected  to  be  made  by  the  common  course  of  adminis- 
tration, there  could  be  little  or  no  difficulty  in  deciding  that  it  ahould 
have  been  paid  out  of  the  personal  assets ;  and  as  it  had  not  been  so 
paid,  to  direct,  as  prayed  for  by  M'Lellan  and  wife,  that  the  pay- 
ment from  the  real  estate  should  be  reimbursed  by  a  sale  of  the 
personal. 

At  the  decease  of  James  H.  M'Leam,  his  estate,  both  real  and 
personal,  was  incumbered  by  a  mortgage,  for  the  payment  of  which 
the  land  was  sold.  And  this  mortgage  was  given  in  discharge  of  a 
judgment  which  was  obtained  against  his  father,  Arcliibald  M'Leanii 
in  his  lifetime,  and  which  bound  the  real  and  personal  property 
covered  by  the  mortgage.  A  considerable  part  of  this  debt  was  in- 
curred, it  seems,  by  the  purchase  of  this  plantation.  But  the  argu- 
ment that  the  vendor  and  his  assignee  have  an  equitable  lien  on  the 
land  for  the  purchase  money,  seems  not  to  be  well  founded. 

That  this  equitable  lien  exists  equally  in  the  hands  of  the  vendor 
or  his  assignee,  is  a  well  settled  principle ;  but  the  lien  was  dis- 
charged by  the  mortgage,  which  added  a  large  amount  of  personal 
property  to  the  real  estate  to  secure  the  payment  of  the  purchase 
money. 

To  learn  the  nature  of  the  incumbrance  on  the  estate,  we  must 
look  to  the  mortgage  and  the  judgment,  both  of  which  created  a 
lien  upon  the  whole  property ;  and  also  to  the  debtor  the  vendor,  for 
which  the  judgment  was  obtained.  The  lien  under  the  mortgage  wai 
more  favourable  to  the  estate  than  the  lien  under  the  judgment  for 
which  it  was  substituted;  as  it  gave  time  to  the  devisee,  and  placed 
the  estate  in  his  possession  and  under  hip  control. 

With  this  incumbriEince,  created  in  the  manner  and  under  the  cir- 
cumstances stated,  did  this  estate,  both  real  and  personal,  on  the 
decease  of  James  H.  M'Learn,  descend  to  his  heirs.  The  peiaooal 
estate  goes  to  the  foreign  heirs,  and  the  real  estate  to  the  domestic; 
and  this  gives  rise  to  any  difficulty  which  exists  in  determining  this 
controversy. 

If  the  whole  estate  descended  either  to  the  foreign  or  domestic 
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heirs,  it  \you1d  be  an  ordinary  case  of  disiribution  ;  and  it  could  be  a 
matter  of  liitle  importance  whelher  the  mortgage  were  paid  by  a 
sale  of  the  real  or  personal  property.  But  under  the  circumstances 
of  the  case,  it  becomes  q  matter  of  great  importance  to  the  respective 
claimants,  out  of  which  fund  this  mortgage  debt  shall  be  paid.  The 
payment  of  it  out  of  the  real  or  personal  property,  will  leave  but  a 
small  balance  to  the  heirs  of  that  fund. 

The  principles  of  this  case  are  not  changed  by  the  sale  of  the 
property.  The  funds  realized  from  the  sale,  in  equity  partake  of 
the  same  character,  and  are  subject  to' the  same  rule  as  the  properly 
which  fhey  represent.  It  is,  therefore,  a  matter  of  no  importance 
whelher  the  debt  has  been  paid  out  of  the  personal  •or  real  fund;  or 
indeed,  whelher  it  has  been  paid  at  all.  The  court  must  consider 
the  case  as  thourh  the  real-  estate  were  still  vested  in  the  South 
Carolina  heirs,  and  the  personal  property  in  the  heirs  who  live  in 
Scotland.  In  the  final  decree,  it  will  be  necessary  to  act  upon  the 
funds  as  they  now  exist  in  the  hands  of  the  administrator. 

The  important  question  must  no«v  be  considered,  how  this  mort* 
gage  debt  shall  be  discharged.  Shall  it  be  paid  out  of  the  real 
estate,  or  out  of  the  personal,  or  out  of  both  1 

That  the  land  should  not  be  wholly  exempt  from  this  incumbrance^ 
is  clear  by  every  rule  of  equity  which  applies  to  cases  of  this  descrip- 
tion. In  addition  to  the  consideration  that  the  mortgage  binds  the 
land,  the  fact  that  a  considerable  part  of  the  debt  was  incurred  for 
its  purchase,  cannot  be  wholly  disregarded.  Nor  would  it  comport 
with  the  principles  of  equity  to  make  the  whole  debt  a  charge  upon 
the  land,  to  the  exemption  of.  the  personal  property ;  as  the  lien  of 
the  mortgage  covers  the  personal  as  well  as  the  real  property,  and 
as  at  least  a  part  of  the  debt  was  contracted  on  other  accpunts  than 
the  purchase  of  the  land. 

The  rights  of  the  foreign  heirs,  under  the  laws  of  Gkorgia,  are  to 
be  regarded  equally  as  those  of  the  domestic  heirs.  Each  have  inter- 
ests in*the  property  of  the  deceased,  which  are  alike  entitled  to  the 
consideration  and  protection  of  a  court  of  chancery. 

Suppose  James  H.  AfLearn  had  died  leaving  a  will,  by  which  he 
devised  different  tracts  of  land  to  different  persons  capable  of  taking 
by  devise,  and  the  entire  real  estate  was  incumbered  by  a  mortgage, 
or  other  lien,  which,  after  the  will  took  effect,  had  been  paid  by  sale 
of  one  of  the  tracts  of  land.  Could  a  court  of  chancery  hesitate,  in 
such  a  case,  to  require  a  contribution  from  the  devisees,  not  affected 

VOL.  X.— ^  F 
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by  the  sale,  so  as  to  make  the  lien  a  charge  upon  all  the  land  1  The 
plainest  dictates  of  justice  would  require  this,  whether  regard  be  had 
to  the  rights  of  the  devisees,  or  to  the  intention  of  the  testator.    And 
is  not  1  he  case  put,  analogous  to  the  one  under  consideration  1 

By  (he  net  of  the  elder  Nl'Learn,  his  property,  both  real  and  per- 
sonal, was  incumbered. 

The  heirs,  both  foreign  and  domestic,  of  the  younger  M'Leam, 
who  take  (his  property,  take  it  charged  v'^lh  the  continued  incum- 
brance. Tiuil  James  M'Learn  had  a  right,  and  was  bound  to  con- 
tinue this  charge  upon  his  property,  no  one  will  dispute.  He  might 
have  left  the  debt,  with  the  conseiit  of  (he  credi(or,  if  there  hud  been 
no  piior  lien,  to  be  discharged  out  of  his  estate,  as  the  law  author- 
ized ;  and  in  such  case  it  would  have  been  payable  out  of  the  perso- 
nal estate.  Or  he  might  have  mad6  the  debt  a  specific  charge  oa 
his  personal  property,  or  on  his  real;  but  he  did  neither.  He  charged 
its  payment,  in  pursuance  of  the  judgment  lien,  on  his  property  both 
personal  and  real. 

This  lien,  as  between  the  distributees,  fixes  the  rule  by  which 
their  rights  must  be  decided.  The  domestic  heirs  cannot  claim  to 
receive  the  land  free  from  the  lien  of  the  mortgage,  nor  can  the  for^ 
eign  heirs  claim  the  personal  property  exempt  from  it.  In  equity  it 
would  seem  that  each  description  of  heirs  should  contribute  to  the 
payment  of  the  mortgage  debt,  in  proportion  to  the  fund  received. 
This  rule,  while  it  would  do  justice  to  the  parties,  would  give  effect 
to  the  intention  of  the  ancestor.  That  intention  is  clearly  shown  by 
the  lien  created  on  the  property,  and  by  the  rules  of  equity,  such  in* 
tention  must  be  regarded. 

The  decision  of  this  case  must  rest  upon  familiar  and  well  esta- 
blished  principles  in  equity;  and  these  principles  will  be  shown  by  a 
reference  to  adjudicated  cases.  In  the  case  of  PoUexfen  v.  Moore, 
S  Atk.  272,  it  appears,  Moore,  in  his  lifetime,  agreed  to  purchase  an 
estate  from  the  plaintifi*for  1200  pounds,  but  died  before  he  had  paid 
the  whole  purchase  money.  Moore,  by  will,  after  giving  a  legacy 
of  800  pounds  to  the  defendant  his  sister,  devises  the  estate  purchased 
and  all  his  personal  estate  to  John  Kemp,  and  makes  him  his  executor. 
The  executor  commits  a  devastavit  on  the  personal  estate  and  dies,  and 
the  estate  descends  upon  his  son  and  heir  at  law.  PoUexfen  brought 
his  bill  against  the  representative  of  the  real  and  personal  estate  of 
Moore  and  Kemp,  to  be  paid  the  remainder  of  the  purchase  money. 
Mrs  Moore,  the  sister  and  legatee  of  Thomas  Moore,  brings  her 
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cross  bill,  and  prays,  if  the  remainder  of  the  purchase  money  should 
be  paid  to  Pollexfen  out  of  the  personal  estate  of  Moore  and  Kemp, 
that  she  may  stand  in  his  place,  and  be  considered  as  having  a 
lien  upon  (he  purclmsed  eslale  for  her  legacy  of  800  pounds. 
And  the  lord  chancellor  said,  **  that  the  est  ate  which  has  descend- 
ed from  John  Kemp,  the  executor  of  Moore,  upon  Bayle  Kennp) 
comes  to  him  liable  to  the  samaequif^  as  it  would  have  been  against 
the  father  who  has  misai^pliec)  the  personal  estate:  and  in-order  to 
relieve  Mrs  Moore,  I  will  direct  PoUvxCen  to  take  his  satisfaction  upon 
the  purchased  estate,  because  be  haa  an  equitable  lien  both  upon  the 
real  and  personal  estate,  and  will  leave  this  last  fund  open,  that  Mrs 
Moore,  who  can  at  most  be  considered  only  as  a  sitnple  contract  cre- 
ditor, may  have  a  chance  of  being  paid  out  of  the  personal  assets." 

This  case  shows,  that  in  England  the  rule  which  requires  the 
personal  property  to  be  first  applied  in  the  payment  of  debts,  is  de- 
viated from  where  the  justice  of  the  case  and  the  rights  of  parties 
interested,  require  it. 

Had  the  debt  due  to  Pollexfen  been  directed  to  be  paid  out  of  the 
personal  property,  it  would  have  left  no  part  of  that  fund  to  pay  the 
legacy  of  Mrs  Moore ;  and  for  this  reason  the  debt  was  decreed  to  be 
paid  out  of  the  land.  Now  if  the  mortgage  debt,  in  the  present  case, 
shall  be  directed  to  be  paid  out  of  the  personal  fund,  it  would  defeat 
the  foreign  heirs,  whose  claim  to  this  property  under  the  law  of 
Gleorgia,  cannot  be  less  strong  than  a  bequest. 

In  S  Johns.  Ch.  Rep.  252,  it  is  laid  down,  as  between  the  repre- 
sentatives of  the  real  and  personal  estate,  that  the  land  is  ttie  primary 
fund  to  pay  off  a  mortgage.  And  in  2  Bro.  67,  lord  Kenyon,  as 
master  of  the  rolls,  laid  down  the  same  rule :  that  where  an  estate 
descends,  or  comes  to  one  subject  to  a  mortgage ;  although  the 
mortgage  be  afterwards  assigned,  and  the  party  enter  into  a  cove- 
nant to  pay  the  money  borrowed ;  yet  that  shall  not  bind  his  personal 
estate. 

There  is  no  doctrine  better  established  than  that  the  purchase  of 
land,  subject  to  a  mortgage  debt,  does  not  make  the  debt  personal; 
and  on  the  question  being  raised,  «uch  debt  has  been  uniformly 
charged  on  the  land.  And  this  principle  is  not  changed  where  ad- 
ditional security  has  been  given. 

In  the  case  of  Evelyn  v.  Evelyn,  2  P.  Wms  669 ;  where  A  mort- 
gaged the  land  for  1500  pounds;  and  his  son  B  covenanted  with 
the  assignee  of  the  mortgage  to  pay  the  money.    He  succeeded  to 
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the  premises  after  the  death  of  his  father,  and  died  intestate.  The 
question  was,  whether  his  personal  estate,  under  the  covenant,  should 
be  applied  in  payment  of  the  mortgage  ;  and  it  was  decided  that  the 
land  should  be  charged,  and  the  covenant  was  only  cposidered  as 
additional  security. 

In  the  case  of  Waring  v.  Ward,  7  Yes.  334,  Lord  Eldon  says : 
*'  the  principle  upon  which  the  personal  estate  is  first  liable  in  general 
cases  is,  that  the  contract  primarily  is  a  personal  contract ;  the  per- 
sonal estate  receiving  the  benefit :  and,  being  primarily  a  personal 
contract,  the  land  is  bound  only  in  aid  of  the  personal  obligation  to 
fulfil  that  personal  contract."  It  has  long  been  settled,  therefore,  that 
upon  a  loan  of  money,  the  party  meaning  to  mortgage,  in  aid  of  ihe 
bond,  covenant  or  simple  contract  debt,  if  there  is  neither  bond  nor 
covenant ;  his  personal  estate,  if  he  dies,  must  pay  the  debt  for  the 
benefit  of  the  heir.  But  suppose  a  second  descent  cast ;  and  the 
question  arises,  the  personal  estate  of  the  son,  and  his  real  estate, 
descended  to  the  grandson :  then  the  personal  estate  of  ihe,fDQ 
shall  not  pay  rt,  as  it  never  was' the  personal  contract  of  the  son. 

And  this  is  the  well  established  rule  on  this  subject,  ff  the'con- 
tract  be  piersonal,  although  a  mortgage  be  given,  the  mortgage  is 
considered  in  aid  of  th&  personal  contract ;  and,  on  the  decease  of  the 
mortgagor,  his  personal  estate  will  be  considered  the  primary  fund, 
because  the  contract  was  personal :  but  if  the  estate  descend  to  the 
grandson  of  the  mortgagor,  then  the  charge  would  be  upon  the  land, 
as  the  debt  was  not  the  personal  debt  of  the  immediate  ancestor. 

And  so,  if  the  contract  was  in  regard  to  the  realty,  the  debt  is  a 
charge  on  the  land.  It  is  in  this  way  that  a  court  of  chancery,  by 
looking  at  the  origin  of  the  debt,  is  enabled  to  fix  the  rule  between 
distributees. 

In  the  case  under  consideration,  the  mortgage  was  given  by  Jaraes 
H.  M'Learn,  but  it  was  not  given  to  secure  a  debt  created  by  him. 
The  mortgage  merely  changed  the  security,  but  did  not  affect  the 
extent  of  the  judgment  liea.  And  this  judgment  was  obtained, 
chiefly,  for  the  purchase  money  of  the  estate.  In  effect,  the  debt  for 
which  the  judgment  was  obtained  against  Archibald  NPLearn,  and 
for  which  the  mortgage  was  given,  constituted  an  equitable  lien  on 
the  land  ;  and  had  the  mortgage  covered  only  the  land,  it  must  have 
been  considered  the  primary  fund.  The  debt  for  whicli  the  mort- 
gage was  given,  was  not  the  personal  contract  of  James  H.  IkPLeam, 
but  the  contract  of  his  ancestor  in  the  purchase  of  the  estate.^   But 
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if  the  contract  was  persoDal,  aod  might  have  been  a  charge  on  the 
personal  estate  devised  to  James  H.  M'Learn,  yet  the  character  of 
the  debt,  in  this  respect,  is  changed  in  the  hands  of  the  present  hetrs. 
In  the  language  of  Lord  Eldon,  this  debt  cannot  be  a  charge. on 
the  personalty,  because  it  was  not  created  by  the  personal  contract 
of  James  H.  M'Lcarn. 

This,  under  the  authorities  cited,  would  be  the  rule  for  the  pay- 
lAent  of  the  mortgage  debt,  if  James  H.  M'Learn  had  hot  executed 
a  mortgage  on  the  personal  as  well  as  the  real  property,  which,  as 
devisee,  he  received  from  his  father. 

This  mortgage  on  the  personal  property  cannot  be  considered  ia 
the  light  of  additional  surety  to  the  lien  which  before  existed.  If  it 
could  be  considered  in  this  light,  the  land  would  still  be  the  primary 
fund,  and  the  personal  mortgage  as  surety  or  auxiliary  to  the  land. 
But  this  mortgage  can  in  no.  respect  be  considered  as  additional 
surety.  It  might  have  been  so  considered  in  reference  tp  the  equi* 
table  lien  of  the  vendor  for  the  ^purchase  money,  assuch  lien  was  limi- 
ted to  the  land  ;  but  the  lien  of  the  judgment  obtained  against  the 
ancestor  of  James  H.  M'Learn,  and  for  which  the  mortgage  was 
substituted,  extended,  as  before  remarked,  to  the  personal  as  well  as 
real  estate  of  the  defendant. 

The  debt  then  for  wliich  the  mortgage  was  given  did  not  arise 
from  the  personal  contract  of  James  H.  M'Learn,  but  by  the  contract  of 
his  ancestor;  and  the  mortgage  was  given  in  discharge  of  the  judg- 
ment. This  created  no  new  lien  upon  the  personal  property.  It 
came  to  James  H.  M'Learn  under  the  will  of  his  father,  subject  to 
the  lien  of  the  judgment.  The  mortgage  then  did  npt  and  was  not 
intended  to  create  any  new  charge  upon  the  personalty ;  but  to  con- 
tinue, in  a  different  form,  that  which  already  existed. 

In  this  view  the  charge  on  the  personal  estate!  can  no  more  be 
disregarded  than  the  charge  upon  the  real ;  and  in  this  respect  this 
case  differs  from  the  cases  referred  to.  The  charge  on  both  funds, 
under  the  mortgage,  may  be  compared  to  a  will  devising  the  funds 
to  the  respective  heirs  now  before  the  court,  as  the  statute  provides ; 
and  leaving  the  debt  as  a  charge  upon  his  real  and  personal  property. 
Can  any  doubt  that  such  a  bequest  would  be  considered  by  a  court 
of  chancery  as  a  charge  ijpon  both  funds  1  Now,  although  James 
H.  M'Learn  has  made  no  will,  as  in  the  supposed  case,  yet  he  gave 
a  mortgage  to  continue  the  charge  on  the  personal  property  which 
existed  under  the  judgmeut;  and  the  law  of  Georgia  fixes  the  rule 
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of  detceDi.  Tbic  act  of  the  ancestor,  connected  with  the  Georgia 
law  of  descent,  gives  as  decided  and  clear  a  direction  to  the  property, 
both  real  and  personal  under  the  mortgage,  as  if  in  his  last  will  James 
H.  M'Learn  had  so  devised  it.  Both  funds  being  charged  with  the 
mortgage  debt  must  be  iapplied  to  its  payment,  in  proportion  to  their 
respective  amounts.  And  as  the  property,  both  real  and  personal, 
has  been  converted  into  money,  the  proportionate  part  of  each  can 
be  applied  to  thiis  payment  without  di^culiy. 

And  any  debts  of  the  estate  not  covered  by  the  mortgage  must  be 
paid  out  of  the  personal  fund; 

As  the  decree  of  the  circuit  court  was  not  made  in  conformity  to 
this  view  oi  the  case,  that  decree  must  be  reversed  ;  and  the  cause 
remanded  to  that  court,  with  instruction  to  enter  a  decree  in  con- 
formity to  this  opinion. 


This  cause  came  i>n  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Gkorgia, 
and  was  argued  by  counsel;  on  consideration  whereof,  it  is  the 
opintoA  of  this  court,  that  the  mortgage  debt  should  be  paid  out  of 
the  real  and  personal  property  embraced  by  the  mortgage  pro  rata : 
whereupon,  it  is  ordered,  adjudged  and  decreed  by  this  court,  that 
the  decree  of  the  said  circuit  coart  in  this  cause  be,  and  the  same  is 
hereby  reversed  ;  and  that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  circuit  ooaH  for  further  proceedings. 
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Alphonso  Wbtmorb,  plaintiff  in  error  ▼.  The  United  States. 

A  pajrmaiter  in  the  vnaj  of  the  United  Statei,  appointed  under  the  tet  of  eongrets 
passeu  the  IMth  of  April  1816,  is  entitled  to  the  pay  and  emolnmenti  of  a  major  of 
infantrj,  and  not  those  of  a  major  of  cavalrj. 

The  army  registera,  published  by  the  adjutant  and  inspecuir-general  of  the  army,  eon- 
taining  the  general  regulations  of  the  army ,  which  are  deliyered  by  the  departments 
to  the  officers  of  the  army,  are  not  evidence  to  establish  the  pay  and  emoluments 
of  officers  in  the  serrice.    These  are  fixed  and  determined  by  aets  of  congress. 

The  registers  are  compilations  issued  and  published  to  the  army  by  the  direction  of 
'  the  secretly  atwar,  in  the  exercise  of  his  official  authority ;  and  when  authenti- 
cated by  him,  would  be  evidence  of  the  facts,  strictly  so,  they  may  contain ;  such 
as  the  names  of  officers,  date  of  commissions,  promotio'nis,  resignations,  and'  regi- 
mental rank,  brevet  and  other  rank,  or  the  department  of  the  army  to  which  offi- 
cers belong :  but  firom  none  of  these  can  an  inference  be  drawn  by  a  jury  to  estab- 
lish the  pay  and  emoluments  of  officers;  as  they  are  provided  for  by  law,  and  must 
be  determined  by  the  court  when  they  are  doubtful,  and  the  subject  of  dispute  in  a 
snit  between  an  officer  and  the  United  States.  Nor  Cfm  such  registers  be  evidence 
of  the  correctness  <^  any  classification  of  the  officers  of  departments  into  a  general 
staff  of  the  army :  for  though  they  are  probably  correct,  being  prepared  by  persons 
whose  professional  duty  it  is  to  be  well  informed  upon  the  subject,  and  who,  from 
their  fiimiliarity  with  military  science  and  the  general  arrangement  of  armies,  are 
supposed  to  be  expert  interpreters  of  the  acts  of  congress  for  the  organisation  of 
our  army  ;  still,  what  offipers  are  of  the  staff,  or  gene.il  staff,  depends  upon  acts  of 
congress,  which  are  to  be  expounded  by  the  courts,  when  an  officer  claims  4  judi- 
cial determination  of  his  rights  as  to  pay  and  emoluments  from  his  having  been 
arranged  as  belonging  to  the  staff. 

IN  error  from  the  district  court  of  the  United  States  for  the  district  of 
Missouri. 

An  action  of  indebitatus  assunrtpsit  was  instituted  at  September 
term  1832,  by  the  United  Slates,  in  the  district  court  of  the  United 
States  for  the  Missouri  district,  against  Alphonso  Wetmore,  upon  ^n 
account  regularly  adjusted,  settled  and  certified  at  the  treasury  of 
theUnfled  States  on  the  18th  of  November  1631.  The  account 
charged  the  defendant  with  the  sum  of  3388  dollars  and  18  cents, 
"for  difference  of  pay  and  for'hge,  between  a  major  of  cavalry  and  a 
major  of  infantry,  improperly  received  by  him,  and  now  brought  to  his 
debit.**  At  the  foot  of  theaccount  there  is  a  statement  by  the  second 
auditor  of  the  treasury,  as  follows:  *^  the  same  being  the^difierence 
of  pay  and  forage  claimed  by  him,  between  a  major  of  cavalry  and 
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a  major  of  infantry^  to  which  he  is  considered  as  not  entitled  by  the 
accounting  oflBcere  of  the  treasury  of  the  United  States." 

The  cause  was  tried  by  a  jury  on  the  6ih  of  September  1832,  and 
a  verdict  was  found  for  the  United  States. 

The  United  States  produced  and  read  in  evidence,  the  duly  certi- 
fied transcript  from  the  treasury  showing  the  amount  of  the  clakn 
against  the  defendant. 

It  was  admitted  on  the  trial,  that  the  defendant  bad  served  as  a 
paymaster  (duly  appointed  as  such)  in  the  army  of  the  United 
States,  from  the  said  24th  day  of  April  1816  to  the  said  31st  day  of 
May  1831 ;  and  that  the  amount  stated  in  said  account  and  nan- 
script  to  be  due  from  the  defendant  to  the  United  States  consists 
solely  of  the  difference  between  the  pay  and  emoluments  allowed  by 
the  accounting  officers  to  the  defendant,  and  the  payandemdo- 
ments  retained  and  claimed  by  him  during  the  period  of  senrice 
aforesaid. 

The  defendant  claimed  to  be  allowed  for  his  service  during  ibe 
period  aforesaid,  the  pay  and  emoluments  allowed,  by  law,  to  oiber 
officers  of  the  general  staff  of  the  army  of  the  rank  of  major;  and 
who  are  entitled  to  the  pay  and  emoluments  of  majors  of  cavalry. 

He  offered  in  evidence  an  army  register,  prepared  and  published 
by  the  adjutant  and  inspector-general  of  the  United  States  in  1816, 
which  register  was  delivered  to  the  defendant,  and  other  officera 
of  the  army;  in  the  register  the  officers  of  the  pay  department, 
created  by  the  act  of  congress  of  the  24th  of  April  1816,  are  arranged 
as  belbnging  to  the  general  staff  of  the  army ;  which  evidence  wai^ 
on  motion  of  the  plaintiffs,  rejected  by  the  court,  to  which  opinion  of 
the  court,  the  defendant,  by  his  counsel,  excepted. 

The  defendant  also  offered  in  evidence  the  register  of  the  army  of 
the  United  States  for  the  year  1831,  prepared,  published  and  sub- 
scribed by  the  adjutant-general ;  in  which  register  the  officers  of  the 
pay  department  are  arranged  under  the  head,  and  as  appertaining 
to  the  general  staff  of  the  army ;  which  evidence,  as  offered,  was 
rejected  by  the  court,  and  the  defendant,  by  his  counsel,  excepted  to 
the  said  decision  rejecting  said  testimony.  The  defendant  then 
offered  to  read  tcrthe  jury  a  general  order,  dated,  **  head  quarten 
of  the  army,  adjutant-general's  office,  Washington,  11th  of  June 
1832  ;"  order  No.  50,  signed  by  the  adjutant-general;  and  purports 
iiig  to  have  been  issued  by  command  of  major-general  Alexander 
Macomb,  commander-in-chief ;  which  order  prescribes  the  dress  of 
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the  officeniy  noncommissioned  officers,  musicians,  and  privates  of  the 
army,  and  other  regulations  of  the  government  of  the  army ;  and 
contains,  among  other  things,  the  following,  to  wit :  "  the  general 
staff  is  to  include  the.  adjutant-general^,  the  inspectors-general,  the 
aids-de-camp,  the  officers  of  the  quartermasters'  department,  the 
officers  of  the  subsistence  department,  the  officers  of  the  pay  depart- 
ment, the  officers  of  the  medical  department,  the  commissary-general 
of  purchases."  To  the  reading  which  general  order,  the  plaintiffs, 
by  their  counsel,  objected;  and  the  court  sustained  the  objection,  and 
rejected  the  evidence  so  oflered :  to  which  opinion  of  the  court,  the 
defendant,  by  his  counsel,*  excepts.  No  further  evidence  being  oiTered, 
the  defendant  moved  the  court  to  instruct  the  jury  as  follows : 

1.  That  the  defendant  is  entitled  to  the  pay  and  emoluments 
allowed  by  law  to  the  officers  of  the  general  staff  of  the  army,  of  the 
rank  of  major ;  that  is  to  say,  the  pay  and  emoluments  allowed  to 
majors  of  light  dragoons,  by  the  act  of  congress  of  the  12th  of  April 
1808. 

2.  That  if  the  jury  find  from  the  evidence  that  the  defendant 
was,  from  the  24th  of  April  1816,  to  the  time  of  the  statement  of  the 
account  read  in  evidence,  an  officer  in  the  general  staff  of  the  army* 
he  is  entitled,  for  the  time  he  has  so  served,  to  the  pay  and  emolu- 
ments allowed  by  law  to  the  officers  of  the  general  staff  of  the  rank 
of  major. 

Which  instructions  were  by  the  court  refused ;  and  the  court  in- 
structed the  jury  that  the  defendant,  in  virtue  of  his  office,  was  enti- 
tled only  to  receive  the  pay  and  emoluments  of  a  major  of  infantry : 
to  which  opinions  of  the  coltrt  in  refusing  the  instructions  prayed  for 
by  the  defendant,  and  also  to  the  instructions  given ;  the  defendant, 
by  his  counsel,  excepted.     The  court  sealed  a  bill  of  exceptions. 

The  district  court  gave  judgment  on  the  verdict  in  favour  of  the 
United  States;  and  the  defendant  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Jones,  for- the  plaintiff  in  error ;  and 
by  Mr  Butler,  attorney-general,  for  the  United  States. 

**  It  was  agreed  that  the  following  documents,  facts  and  circum- 
stances, omitted  in  the  statement  contained  in.  the  bill  of  exceptions, 
shall  be  supplied  by  consent,  and  considered  on  the  argument  and 
decision  of  this  writ  of  error  as  part  of  the  case,  in  like  manner  as  if 
VOL.  X.— 4  o 
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they  had  been  anDezed  to  aod  stated  io  laid  bill  of  exoeptiooi^  and 
had  formed  part  of  the  original  record,  to  wit : 

**  I .  That  the  two  army  registers  referred  to  in  the  hill  of  ezceptiom, 
as  printed  and  published  by  order  of  the  secretary  of  war,  in  the 
years  1816  and  18SI,  be  annexed  to  this  case  and  considered  as  part 
thereof,  and  of  the  record :  and  it  is  admitted  that  such  registeti 
were  prepared,  and  were  issued  and  published  to  the  army,  by  the 
direction  of  the  secretary  of  war,  in  the  exercise  of  his  authority  si 
such  secretary. 

*'2.  That  the  ^eral  order.  No.  50,  of  the  11th  of  June  183S,  re- 
ferred to  in  said  Mil  of  exceptions,  be  in  like  manner  annexed  to  this 
case  and  considered  as  part  thereof,  and  of  the  record :  and  it  is  ad- 
mitted to  be  an  authentic  general  order,  such  as  it  purports  to  be, 
and  was  regularly  published  and  issued  to  the  army. 

**S.  That  the  *  (general  Regulations  for  the  Army,'  printed  airf 
published  by  the  war  department  in  the  year  1825,  be  in  like  niu- 
ner  annexed  to  this  case,  and  considered  as  part  thereof,  and  of  tbt 
record :  and  it  is  admitted  that  the  same  are  the  regulations  estab- 
lished by  the.  president  of  the  United  States  for  the  government  of 
the  army,  and  were  published  as.such  by  his  authority. 

**4.  That  the  custom  and  usage  of  the  army  has  always  been  U> 
class  the  officers  of  the  pay  department  among  the  gfl^ers  qf  the 
general  staff  of  the  army. 

"  5.  That  since  the  act  of  the  24tb  of  April  1816  (6  Laws  U.  8. 
79),  for  the  organization  of  the  general  stafl^  &c.,  it  has  been  the 
invariable  usage  and  practice  of  the  trei^ury  department,  and  of  the 
proper  accounting  officers,  to  allow  the  pay  and  emoluments  of  ma- 
jors of  cavalry  to  the  assistant  adjutants-general,  to  the  assistant 
inspectors-general,  to  the  deputy^  quartermasters-general,  and  to  the 
topographical  engineers  ;  and  since  the  act  of  the  2d  of  March  18M 
(6  Laws  U.  S.  553),  to  majors  on  ordnance  duty,  and  to  the  quarter- 
masters.*' 

Mr  Justice  Watnb  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  from  the  district  court  of  the  United  Statei 
for  the  district  of  Missouri,  to  have  a  judgment  reversed,  .which  wai 
^ndered  for  the  United  States,  against  the  plaintiff  in  error. 

U  was  admitted  on  the  trial,  that  the  deiendaht  had  served  ai 
paymaster  of  the  army,  duly  appointed  as  such,  from  the  24th  April 
1816,  to  the  31st  May  18SL    That  the  amount  claimed  firom  him 
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by  the  United  States  was  the.diffefence  between  the  pay  and  emolu- 
ments allowed  by  the  accounting  officers  of  the  treasury  (o  the 
defendant,  and  the  amount  claimed  and  retained  by  liim  during  the 
period  of  his  service.  The  defendant  had  retained  the  pay  and 
emoluments  allowed  by  law  to  officers  of  the  general  staff  of  the 
army,  of  the  rank  of  major.  Upon  the  trial,  (he  defendant  offered  as 
evidence  two  army  registers;  one  published  by  the  adjutant  and 
inspector-general  of  the  army  in  August  I816»  the  other  published 
in  IBSly  which 'had  been  delivered  to  himself  and  other  officers  of 
the  army.  In  both,  the  officers  of  the  pay  departme  it  are  arranged 
as  belonging  to  or  appertaining  to  the  general  staff  of  the  army.  He 
also  offered  as  evidence  a  general  order,  issued  by  the  major-general 
commanding  in  chief,  dated  at  head  quarters  of  the  army,  adjutant- 
general's  office,  Washington,  the  11th  June  1832;  which  directs, 
that  the  general  staff  is  to  include  the  officers  of  the  pay  department. 
These  registers,  and  the  general  order,  the  court  refused  to  allow  to 
be  read  as  evidence  to  the  jury;  and  no  further  evidence  being 
offered  by  the  defendant,  he  moved  the  court  to  instruct  the  jury : 

1st.  That  the  defendant  is  entitled  to  the  pay  and  emoluments 
allowed  by  law  to  the  officers  of  the  general  staff  of  the  army,  of  the 
rank  of  major;  that  is  to  say,  the  pay  and  emoluments  allowed  to 
majors  of  light  dragoons  by  the  act  of  congress  of  the  12th  April  1808. 

2d.  That  if  the  jury  find,  from  the  evidence,,  that  the  defendant 
was,  from  the  24th  April  1816  to  the  time  of  the  statement  of  the 
account  read  in  evidence,  aq  officer  in. the  general  staff  oT  the  army; 
he  is  entitled,  for  the  time  he  has  served,  to  the  pay  and  emoluments 
allowed  by  law  to  the  officers  of  the  general  staff  of  the  rank  of  major. 
'  The  court  refused  to  give  the  instructions;  and  instructed  the  jury 
that  the  defendant,  in  virtue  of  his  office,  was  entitled  only  to  receive 
the  pay  and  emoluments  of  a  major  of  infantry. 

These  registers,  however,  and  the  general  order  of  the  major- 
general,  with  the  general  regulations  of  the  army  printed  and  pub- 
lished by  the  war  department  in  the  year  1825,  have,  since  the  writ 
of  error  was  sued  out,  been  admitted,  by  the  consent  of  the  attorney- 
general,  to  be  a  part  of  the  original  record,  as  if  they  had  been  referred 
to  and  stated  iff  the  bill  of  exceptions,  and  had  been  proved  on- the 
trial.  And  it  is  further  admitted  by  the  attorney-general  and  the 
defendant's  counsel,  that  the  custom  and  usage  of  the  army  have 
always  been,  to  class  the  officers  of  the  pay  department  among  the 
officers  of  the  general  staff  of  the  army ;  and  that  since  the  act  of 
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the  S4th  April  1816,  for  the  organization  of  the  general  staffy  &c., 
it  lias  been  the  invariable  usage  and  practice  of  the  treasury  depart- 
ment, and  of  the  proper  accounting  officers,  to  allow  the  pay  and 
emoluments  of  a  major  of  cavalry  to  the  assistant  adjutants-general, 
to  the  assistant  inspectors-general,  to  the  deputy  quartermasters- 
general,  and  to  the  topographical  engineers;  and  since  the  act  of  the 
2d  March  1821,  to  majors  on  ordnance  duty,  and  to  the  quarter- 
masters. 

It  is  but  proper,  however,  to  remark,  that  the  court  did  right  in 
rejecting  the  registers  and  general  order,  when  the  defendant  oflered 
them  as  evidence  on  the  trial.  The  registers  are  compilations  issued 
and  published  to  the  army  by  the  direction  of  the  secretary  at  war, 
in  the  exercise  of  his  official  authority;  and  when  authenticated  by 
him,  would  be  evidence  of  the  facts,  strictly  so,  they  may  contain ; 
such  as  the  names  of  officers,  dafe  of  commissions,  promotions,  resig- 
nations, and  regimental  rank,  brevet  and  other  rank,  or  the  depart- 
ment of  the  army  to  which  officers  belong:  but  from  none  of  these 
can  an  inference  be  drawn  by  a  jury  to  establish  the  pay  and  emolu- 
ments of  officers;  as  they  are  provided  for  by  law,  and  must  be  deter- 
mined by  the  court  when  they  are  doubtful,  and  the  subject  of  dis- 
pute in  a  suit  between  an  officer  and  the  United  States.  Nor  can 
such  registers  be  evidence  of  the  correctness  of  any  classification  of 
the  officers  of  departments  into  a  general  staff  of  the  army:  for 
though  they  are  probably  correct,  being  prepared  by  persons  whose 
professional  duty  it  is  to  be  well  informed  upon  the  subject,  and  who, 
from  their  familiarity  with  military  science  and  the  general  arrange- 
ment of  armies,  are  supposed  to  be  expert  interpreters  of  the  acts  of 
congress  for  the  organization  of  our  army;  still,  what  officers  are  of 
the  staff,  or  general  sihBl  depends  upon  acts  of  congress,  which  are 
to  be  expounded  by  the  courts,  when  an  officer  claims  a  judicial 
determination  of  his  rights  as  to  pay  and  emoluments,  from  his  having 
been  arranged  as  belonging  to  the  staff 

However,  we  are  not  now  called  on  to  say  what  officers  make  up 
the  general  staff,  or  what  departments  of  the  army  may  be  assigned 
to  it,  6T  are  comprehended  in  it  by  the  acts  of  congress;  nor  is  it 
necessary  for  the  decision  of  this  case,  to  deny  that  paymasters  may 
not  be  arranged  as  of  the  staff,  under  the  act  of  the  2d  March  1821. 
Copsidering  the  staff  as  a  central  point  of  military  operations,  whence 
should  proceed  all  general  orders  for  the  army,  the  orders  of  det&il, 
of  instruction,  of  movement,  all  general  measures  for  subsisting, 
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paying  and  clothing  the  army ;  and  as  the  administrative  organ  of  all 
supplies  for  the  military  service  and  land  defence t>f  the  country:  it 
seems  to  us,  that  paymasters,  from  their  duties  and  responsibilities, 
should  be  classed  wilh  the  general  staff;  and  we  presume  it  has 
been  done  under  the  act  of  the  2d  March  1821,  which,  without  being 
express  upon  the  point,  has  rendered  indeterminate  the  previous  acts 
of  congress  fixing  with  certainty  the  officers  composing  the  staff. 
Conceding,  then,  for  the  purposes  of  this  argument,  that  paymasters 
are  of  the  staff;  does  it  strengthen  the  claim  of  the  defendant  to  the 
pay  and  emoluments  of  a  major  of  cavalry  1 

The  position  taken  in  favour  of  cavalry  pay  is,  that  paymasters, 
being  of  the  general  staff,  are  entitled,  by  the  third  section  of  the  act 
of  the  24th  April  1816,  to  the  pay  and  emoluments  allowed  by  law 
to  the  officers  of  the  general  staff  of  the  rank  of  major.  The  third 
section  declares,  *Uhat  regimental  and  battalion  paymasters  shall 
receive  the  pay  and  emoluments  of  majors,''  without  the  additional 
words  of  cavalry  or  infantry.  The  ninth  section  of  the  same  act  se- 
cures to  the  several  officers  of  the  staff  the  privilegeSf  pay  and  emolu- 
ments of  the  act  of  the  3d  March  1813.  By  the  third  section  of  that 
act,  the  assistant  adjuta/its-general,  assistant  inspectors-general, 
deputy  quartermasters-general,  and  assistant  topographical  engineers, 
are  declared  to  have  the  brevet  rank  and  the  pay  and  emoluments 
of  a  major  of  cavalry.  These  are  the  officers  of  the  staff,  upon  fin 
equality  with  whom,  in  regard  to  pay  and  emoluments,  it  is  con- 
tended that  paymasters  are  placed  by  the  act  of  the  24th  April  1816. 
The  question  depends  entirely  upon  the  construction  of  tha  acts  of 
congress'.  Having  examined  them,  we  are  of  opinion,  that  congress 
raeant,  by  the  words  *^  the  pay  and  emoluments  of  major,"  those  of 
a  major  of  infantry. 

It  was  urged,  however,  in  the  argument,  against  this  conclusion, 
that  congress,  in  referring  to  the  pay  of  major  to  fix  that  of  paymas- 
ters, when  there  are  different  amounts  of  pay  allowed  to  majors, 
according  to  the  nature  of  the  service,  had  reference  to  those  whose 
duties  are  most  analogous  to  that  of  paymasters,  and  who  belong  to 
the  same  branch  of  service.  That,  paymasters  belong  to  the  staff  of 
the  army;  and  all  officers  of  the  staff  who  receive  the  pay  of  major, 
are  allowed  cavalry  pay.  That  there  was  a  strong  analogy  between 
deputy  quartermasters  and  paymasters,  both  being  of  the  staff  and 
disburring  officers,  which  raised  a  fair  and  strong  presumption  that 
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coDgresB  intended  paymasters  should  receive  the  same  pay  aod 
emoluments  as  deputy  quartermasters,  or  majors  of  the  staff. 

Upon  these  suggestions  of  analogy,  we  remark ;  it  will  not  be  pre- 
tended, before  the  act  of  1816  was  passed,  that  any  relation  existed 
between  paymasters  and  the  officers  of  the  staff  receiving  the  pay  of 
a  major  of  cavalry,  to  enable  the  former  to  have  their  pay  graduated 
by  that  standard.     In  all  the  acts  of  congress,  providing  for  the  ap- 
pointment of  paymasters,  whether  they  were  regimental  or  district 
paymasters,  or  whether  they  were,  to  be  selected  from  the  line  of  the 
army,  or  from  citizens  not  of  the  army ;  the  pay  was  fixed  in  reference 
to  the  duties  and  responsibilities  of  tbe  appointment,  without  refe- 
rence to  any  connexion  of  paymasters  with  the  staff,  and  without 
regard  to  any  analogy  of  duty  between  paymasters  and  any  officer 
of  the  staff.    In  truth,  the  only  analogy  existing  between  paymasters 
and  any  officer  of  the  staff,  is  that  to  deputy  quartermasters ;  botk 
being  disbursing  officers.     The  want  of  general  knalogy,  ihen>shoin 
that  congress  could  not  have  been  influenced  in  fixing  the  pa;  of 
paymasters  by  any  such  consideration  ;  and  the  particular  analogy 
between  ihem  and  a  single  clads  of  officers,  in  a  single  point,  is  in- 
sufficient to  sustain  such  a  ^presumption.     Besides,  the  act  relied 
upon  to  establish  the  equality  contended  for,  makes  a  difference  te- 
tween  paymasters  and  the  officers  of  thi^  stafl^  in  regard  to  rank; 
enough  of  itself  to  account  for  the  larger  pay  and  emoluments  al- 
lowed to  the  latter.     They  have  the  brevet  rank  of  majors  of  cavalry, 
which  is  not  given  to  paymasters;  and  to  the  latter  the  law  allowt 
no  rank.    The  language  of  the  a,ct  of  181S,  referred  to  in  the  niotb 
section  of  the  act  of  1816,  is,  that  the  assistant  adjutants-general, 
assistant  inspectors-general,  deputy  quartermasters-general,  and  to- 
pographical engineers,  shall  have  the  **  brevet  rank,**  and  the  pay 
and  emoluments  of  a  major  of  cavalry.     The  section  of  the  act  of 
1816,  fixing  the  pay  of  paymasters,  omits  the  words  **  brevet  rank." 
As  well  might  it  be  contended  that  they  should  have  it,  as  that  the 
words  of  cavalry  should  be  added  to  the  word  major.     One  would 
do  no  more  Violence  to  rules  for  the  construction  of  statutes  than 
the  other;  but  both  would  be  in  harmony  with  the  principle  applied 
in  this  instance,  to  give  the  paymasters  cavalry  pay.     Rank  of  itself, 
in  every  service,  is  a  good  ground  for  a  distinction  in  pay:  and 
though  it  has  not  been  followed,  or  has  rather  been  abandoned  in 
ours,  in  favour  of  the  brevet  rank  of  officers  in  the  line  and  stafl^ 
it  should  be  presumed  to  apply  to  persons  having  rank,  ^ad  thou 
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who  ha?e  none.    Cavalry  pay,  then,  haviog  been  elaimed  on  the 
groand  of  equal  grade  ia  the  Biaff,  the  fact  being  <  <iienriae;  nothing 
h  left  to  sustain  the  claim. 

But  it  will  be  asked^  by  what  considerations  is  it  determined  that 
the  pay  and  emoluments  of  paymasters  are  those  of  a  major  of  in- 
fantry 1  We  answer :  first,  that  all  the  previous  legislation  of  con- 
gress, from  the  earliest  period  of  the  government,  and  its  practice^ 
give  a  rule  which  should  be  decisive  of  this  question.  The  acts^ 
<^rom  1792  to  the  2d  March  1821,  (the  last  upon  the  subject)  show 
that  congress,  in  deiermining  at  different  times,  the  pay  of  paymas- 
ters, have  always  fixed  it  with  reference  to  the  pay  of  an  oflBcer  in 
thjD  line,  with  such  additional  compensation  as  was  deemed  to  be  a 
remuneration  for  increased  duty  and  responsibility;  whether  the 
selection  was  to  be  made  from  subalterns  of  the  army,  or  from  citi- 
zens ;  and  when  the  latter,  where  there  was  a  deviation,  it  has  been 
by  giving  a  fixed  monthly  compensation.  This  uniformity  of  prac- 
tice certainly  outweighs  any  presumption  that  can  be  raised  from 
the  ninth  section  of  the  act  of  1816,  that  there  was  to  be  a  sudden 
change  of  it  in  favour  of  staff  pay :  especially  so,  when  the  ninth 
section  can  only  be  received  as  providing  for  a  certain  ofilcer,  offi- 
cially designated  in  the  act  of  18) S,  and  entirely  independent  of  the 
third  section  of  the  act  of  1816|  which  had  already  fixed  the  pey  of 
paymasters.  It  would  be  very  difficult  to  connect  the  two  sections, 
the  third  and  ninth,  in  any  way,  to  beair  upon  each  other ;  and  the 
mistake  in  doing  it  has  arisen  from  going  out  of  the  statute,  and  en- 
grafting upon  the  intention  of  congress  the  exterior  consideration 
that  paymasters  had  been  arranged  under  the  general  staff. 

Again,  when  the  acts  speak  of  reghnerUat  and  batuUbm  paymas- 
ters, these  laws  must  necessarily  refer  to  the  existing  composition  of 
the  army,  whether  it  be  made  up  of  all,  or  one,  of  the  different  arms 
of  defence ;  and  cannot,  without  great  violence,  be  supposed  to  mean 
one  of  them  not  coniprehended  in  the  existing  military  establish- 
ments of  the  country.  So  also,  when  the  law  speaks  of  a  major,  the 
term  is  most  naturally  considered  as  having  been  used  in  reference 
to  such  officers  of  that  rank,  and  of  such  regiments  actually  being 
of  the  army,  or  to  the  army  as  it  exists;  and  when  it  is  used  with- 
out regimental  designation,  implies  a  major  of  infantry ;  this  arm  of 
defence  having  been  made  the  main  body  of  modern  armies.  We 
think  military  men  must  so  understand  it;  because,  in  this,  as  in  all 
other  cases  where  distinct  parts  form  the  minor  portion,  the  larger 
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or  main  body  is  understood  without  particular  designation,  and  the 
minor  requires  it,  to  ascertain  with  certainty  what  pan  is  referred  to 
as  spoken  of.  So  that  where  the  ninth  section  of  the  act  of  the  Id 
of  March  1821,  declares  that  there  shall  be  fourteen  paymasten, 
with  the  pay  and  emoluments  of  regmenUd  paymasters ;  and  wbeo 
to  ascertain  what  the  pay  and  emoluments  are,  we  have  to  resort  to 
the  third  section  of  the  act  of  1816,  and  there  find  it  to  be  those  of 
a  major :  the  law  must  mean  a  regmenUd  and  not  a  Mtaff  major,  a 
major  of  infantry.  Certainly  it  should  not  be  tortured  to  mean  t 
major  of  one  of  the  arms  of  defence  or  kinds  of  regiment,  of  whicli 
there  is  none  in  the  army.  When  the  act  of  1816  was  passed, 
cavalry  did  not  form  a  part  of  the  army ;  consequently  no  such  twak 
as  major  of  cavalry  existed,  by  which  the  pay  of  paymaators  cooU 
have  been  graduated.  But  it  was  urged  in  argument,  thai  then 
was  such  a  thing  as  the  pay  of  a  major  of  cavalry,  subnsting  a 
legal  contemplation.  There  was ;  but  for  no  other  purpose  than  m 
giving  the  standard  of  pay  to  certain  staff  officers.  It  is  not  proba- 
ble that  congress,  when  fixing  the  pay  of  paymasten^  refened  to 
what  only  existed  in  contemplation  of  law ;  in  prefereDce  to  what 
existed  in  fact,  to  guide  its  determination. 

But  another,  and  the  only  remaining  consideration  to  which  we 
shall  allude,  as  decisive  of  the  interpretation  here  given  to  the  chird 
section  of  the  act  of  1816,  is  the  contemporaneous  exp^fition  and 
practice  under  it,  by  the  accounting  officers  of  the  treasury,  and  acted 
upon  by  congress,  when  five  years  afterwards  it  re-organized  the  paj 
department  of  the  army.  The  ninth  section  of  the  act  of  the  2d  of 
March  1821,  to  reduce  and  fix  the  military  peace  establishment, 
declares  that  there  shall  be  one  paymaster-general,  with  the  present 
compensation,  and  fourteen  paymasters  with  the  pay,  &c.  of  regi- 
mental paymasters.  This  act,  in  reference  to  the  paymaster-general, 
is  positive  in  continuing  the  existing  compensation;  and  the  Ceim 
regimental,  applied  to  the  paymaster,  is  to  be  taken  in  the  sense  in 
which  it  is  used  in  the  act  fixing  the  peace  establishment,  or  to  the 
kinds  of  regiment  of  which  the  army  was  to  be  composed ;  and  as 
continuing  the  paymasteVs  upon  the  footing  they  actually  were,  and 
had  been  for  five  years,  in  regard  to  pay  and  emoluments.  Con- 
gress knew  what  these  were,  and  cannot  be  supposed  to  have  intend- 
ed to  re-enact  the  law  of  1816,  with  the  construction  of  it  here  con- 
tended for ;  in  opposition  to  the  practice  of  the  treasury  department 
under  it. 

Judgment  affirmed. 
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Matthew  St  Clair  CLAHKEy  plaintiff  in  breoe  v.  Conead 

KOWNSLAE. 

The  cireoit  court  were  Teqniied  to  instmot  the  jary  npon  points  of  law  growing  oat 
of  allAgationi  of  facto,  of  which  there  wai  no  eFidenoe  or  proof.  The  lefiual  of  the 
court  to  do  BO  WM  correct 

IN  error  to  the  circuit  court  of  the  United  SiateB  for  the  county  of 
Washington,  in  the  District  of  Columbia. 

This  case  was  argued  by  Coxe»  for  the  plaintiff  in  error ;  and  by 
Mr  Dunlap,  and  Mr  Key,  for  the  defendant 

The  court,  in  their  opinion,  having  decided  that  none  of  the 
questions  which  were  argued,  were  presented  by  the  evidence  in 
the  circuit  court,  the  arguments  of  counsel  on  those  questions  are 
omitted. 

Mr  Justice  Stoet  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District  of  Colum- 
bia for  the  county  of  Washington. 

Kown>lar  brought  the  original  action  in  November  183S,  against 
Clarke,  upon  the  following  letter  of  guarantee  :  ^*  Mill  creek,  Vir- 
ginia. Conrad  Kownslar  :  Dear  sir,  if  you  will  make  James  Miles 
of  this  city  your  agent,  as  you  intimated  to  him,  I  will  see  your  mo- 
ney paid  in  due  course  of  sales.  He  adks  five  per  cent  commfssion  ; 
and  will  take  all  intended  for  this  market.  He  wishes  an  answer.. 
Your  obedient  servant,  Matthew  St  Clair  Clarke.  Washington,  the 
27th  of  September  1828.*'  Kownslar  received  the  letter ;  and  sent 
paper  accordingly  to  Miles,  between  November  18S8  and  December 
1829 ;  amounting  (as  the  declaration  avers)  to  the  value  of  8396 
dollars  and  75  cents,  part  of  which  paper  was  afterwards  returned : 
and  upon  the  sales  of  the  residue  there  remains  due  and  unpaid  (as 
the  declaration  avers)  to  Kownslar,  the  sum  of  42S8  dollars  and  621 
cents,  after  deducting  commissions :  to  recover  which  sum  the  action 
was  brought. 

VOL.  x.^-4  H 
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At  the  trial,  upon  the  general  issue,  a  verdict  was  found  for  the 
plaintifl^  upon  which  judgment  was  rendered  in  his  favour ;  and  the 
present  writ  of  error  is  brought  to  revise  that  judgment.  Two  bills  of 
exceptions  were  taken,  the  second  only  of  which  is  now  before  the 
court  for  consideration ;  excepting  only  so  far  as  the  evidence  con- 
tained in  the  first  is  referred  to  in  the  latter,  (t  appears  from  these 
bills  of  exceptions,  that,  at  the  trial,  the  plaintiff  offered  in  evidence 
the  letter  of  guarantee ;  and  then  the  testimony  of  Miles,  who 
proved  that  he  was  a  commission  merchant  in  the  citjref  Washing- 
ton for  the  sale  of  paper  and  other  articles  of  stationary ;  that  he 
received  consignments  of  such  articles  from  several  persons,  who  were 
not  in  any  manner  secured  or  guarantied  by  any  persons  for  their 
consignments.;  and  also,  further  testified,  that  after  the  said  letter 
was  written,  the  plaintiff  sent  sundry  packages  of  paper  to  him  for 
sale ;  and  that  before  he  sent  the  same,  be  informed  Miles  that  he 
had  received  the  said  letter  from  the  defendant,  and  should  send  it 
On  cross-examination,  he  further  proved  a  letter  (dated  Novembei 
4th,  1828)  accompanying  the  packages  first  sent ;  atid  also,  certain 
articles  of  agreement  entered  into  between  Clarke  and  the  witness 
(dated  the  1st  of  October  1828) ;  both  of  which  papers  are  in  the 
record  ;  and  that,  after  the  said  paper  was  received  from  the  plain- 
tiff by  Miles,  the  defendant  (Clarke)  knew  of  it;  and  was  then,  and 
afterwards,  in  the  habit  of  inspecting  the  books  kept  by  the  witness, 
in  which  the  paper,  as  received  by  the  witness  from  the  plaintiff,  and 
the  sales  made  thereof  from  time  to  time,  as  the  same  was  received 
and  sold,  were  entered.  He  further  testified,  that  on  the  28th  of  April 
18S0,  he  terminated  his  business  as  such  commission  merchant ;  made 
a  general  assignment  of  all  his  stock,  books,  &c.  to  the  defendant, 
who  took  possession  under  the  same  of,  various  articles  then  in  the 
store  of  Miles ;  but  never  did  take  possession  of,  or  exercise  any  con- 
trol over  the  paper  so  lying  in  his  said  store  belonging  to  the  plain- 
tiff; but  the  same  was  delivered  to,  and  received  by  the  plaintiff 
The  assignment  was  then  introduced. 

These  are  all  the  facts  stated  in  the  first  bill  of  exceptions.  The 
second  proceeded  to  state,  that  after  the  testimony  so  given,  the  plain- 
tiff proved,  by  Miles,  that  the  usage  and  practice  of  commission  me^ 
chants  in  the  city  of  Washington  was  to  sell  either  on  credit  or  cash 
the  articles  consigned.  But  that  as  soon  as  the  proceeds  of  sales  are 
received  by  such  commission  merchant,  he  at  once  becomes  respon- 
sible to  the  consignor  for  the  proceeds,  and  is  not  entitle  to  any 
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credit  for  the  same.  He  further  gave  in  evidence  the  books  of  BGles, 
and  two  certain  drafts  for  1000  dollars  each,  with  the  indorsements 
and  protests  of  the  same.  Each  of  these  drafts  was  dated  at  Mill 
creek,  October  Slst,  1829,  drawn  on  Miles,  and  payable  to  the  order 
of  Lewis  tioffy,  Esq.  cashier ;  oiie  in  ten  days  after  date,  the  other  in 
thirty  days  after  sight,  and  were  each  accepted  by  Miles  on  the  5th 
of  November  of  the  same  year. 

The  plaintiff  further  offered  to  prove  by  Miles,  and  he  testified, 
that  when  he  accepted  these  drafts  he  had  no  funds  from  the  cd- 
leetion  of  sales  of  the  plaintiff^s  paper ;  but  accepted  the  same  in 
expectation  of  making  such  collections,  which,  however,  he  was 
not  able  to  make.  The  defendant  then  gave  in*  evidence  certain 
letters  of  the  plaintiff  to  Miles,  dated  on  the  13th  of  May,  and  the 
17th  of  October  1829.  The  first  letter,  after  speaking  of  paper  sent, 
and  of  other  paper  of  the  plaintiff  on  band,  &c.,  added  :  ^  you  will 
please  t6  send  me  a  check  for  the  amount  you  advised  I  should  draw 
on  you  for  at  thirty  days.  By  so  doing  you  will  have  eight  to  ten 
days  after  date  till  it  will  be  presented  for  pay."  The  second,  after 
asking  for  information  by  the  bearer,  how  Miles  comes  on  with  the 
sale  of  his  paper,  &c.  added :  **  my  draft,  I  presume,  will  be  pre- 
sented soon.  I  hope  you  will  not  suffer  it  to  be  returned.''  The 
plaintiff  then  read  to  the  jury  the  account  between  him  and  Mile^ 
showing  the  amount  claimed  in  the  suit. 

The  defendant's  counsel  then  prayed  the  court  to  instruct  the  jury 
as  follows :  that  if  they  shall  believe  from  the  said  evidence,  that  ac- 
cording to  the  ordinary  usage  of  the  business  of  commission  mer- 
chants in  the  city  of  Washington,  in  which  Miles  was  engaged  and 
in  which  he  acted  in  receiving,  selling  and  accounting  for  the  paper 
consigned  to  him,  no  credit  wa^  allowed  or  given  to  such  commission 
merchant ;  and  that  without  the  knowledge,  privity  or  consent  of 
the  said  defendant,  the  plaintiff  drew  upon  Miles  for  the  sums  of 
money  which  he  had  received  as  the  proceeds  of  said  sales  of  his 
paper,  so  made  by  Miles,  which  drafts  'were  payable  at  distant 
days  or  periods :  that  then  such  draft3,  so  drawn  as  aforesaid  and  ac- 
cepted by  Miles,  payable  according  to  their  tenor,  amount  to  a  credit 
given  by  the  plaintiff  to  Miles;  and  that  such  credit,  so  given,  con- 
stitutes a  new  agreement  and  discharges  the  defendant  from  his 
liability  on  his  said  letter  of  guarantee.  The  court  refused  to  give 
the  instruction  as  prayed  ;  and  to  this  refusal  the  defendant  excepted : 
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and  the  propriety  of  this  refusal  coostitutes  the  sole  point  for  our 
consideration. 

We  give  no  opinion  upon  the  instruction,  as  matter  of  law,  be- 
cause we  are  of  opinion  that  there  was  no  evidence  whatsoever  before 
the  jury,  which  called  upon  the  court  to  give  it ;  and  that  upoa  this 
account  it  was  properly  refused.  There  was  no  proof  before  the  jary 
that  Miles,  at  the  time  of  the  acceptance  of  the  drafts^  had  any  mo- 
ney in  his  hands,  which  he  had  received  aa  the  proceeds  of  the  sales 
of  the  paper  of  the  plaintiff.  The  drafts^  being  payable  at  future 
times,  the  mere  acceptance  of  them  by  Miles,  did  not  establish  any 
such  fact ;  for  it  is  a  known  and  ordinary  course  of  business  for  soch 
acceptances  to  be  made,  not  only  when  the  acceptor  has  funds  in 
his  hands,  but  also  when  funds  are  expected  to  be  received  by  him 
before  the  maturity  of  the  drafts;  and  indeed  often,  for  the  acconamoda- 
tion  of  the  drawers  when  the  acceptor,  being  a  commission  merchaol, 
has  the  property  on  hand,  out  of  the  sales  of  which  he  expects  io 
reimburse  himself  for  the  advance.  The  theoiy  of  the  law,  which 
supposes  the  acceptor  to  have  funds  of  the  drawer  in  his  hands,  is  a 
theory  mainly  intended  for  the  security  of  third  persons,  and  leaves 
the  transaction  to  be  judged  of  between  the  parties  themselves^  ac- 
cording to  the  ordinary  course  of  business  between  them.  6ut  with- 
out resorting  to  these  considerations,  the  fair  presumption  would 
seem  to  be,  in  cases  like  the  present,  that  drafts  drawn  payable  at 
future  periods,  were  designed  to  reach  funds  not  yet  received,  but  to 
be  received  at  the  maturity  of  the  bills.  The  present  case,  however, 
does  not  stand  upon  presumptions.  Here  is  positive  proof  from  Miles 
(who  seems  to  have  been  the  only  witness  in  the  case),  that  at 
the  time  he  accepted  the  bills  he  had  no  funds  in  his  hands,  but  that 
he  expected  to  make  collections,  which  however  he  did  not  make. 
And  the  written  documents  in  no  shape  shake  his  testimony.  lo- 
deed,  a  part  of  the  very  instruction,  as  framed,  seems  founded  upon 
the  credibility  of  that  testimony.  So  that  we  do  not  perceive  how, 
consistently  with  the  rules  of  law,  the  instruction  could  be  given ;  at 
there  was  no  evidence  before  the  jury  conducing  to  prove  the  facts 
on  which  it  was  founded. 

The  judgment  is  therefore  afiSrmed,  with  six  per  cent  damages  and 
costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  lecord 
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from  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
bia»  holden  in  and  for  the  county  of  Walshington,  and  waarargued  by 
counsel ;  on  consideration  whereof,  it  is  adjudged  and  ordered  by  this 
court,  that  the  judgment  of  the  said  circuit  court  in  tKis  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and  damages  at  the  rate  of 
six  per  centum  per  annum. 
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The  Matob,  Aldermen  and  Inhabitants  op  New  Orleans,  ap- 
pellants V.  The  United  States. 

lue  United  St&tei  alleged,  by  a  petition  presented  to  the  district  eonrt  of  the  United 
States  for  the  district  of  Louisiana,  that  by  the  treaty  of  cession  of  the  latCi  pro- 
vince of  Louisiana,  the  United  States  succeeded  to  all  the  antecedent  rights  of 
France  and  Spain,  as  they  then  were,  in  and  oyer  the  province,  the  dominion  sad 
possession  thereof,  including  all  lands  which  were  not  private  property ;  and  tint 
certain  lots  and  vacant  lands  in  front  of  the  city  of  New  Orleans,  which  the  peti- 
tion asserted  passed  to  the  United  States  by  the  cession,  had,  by  an  ordinance  of  the 
city,  been  directed  to  be  sold  fpr  tlic  use  of  the  city.  The  petition  prayed  that  tte 
city  of  New  Orleans  should  be  perpetually  enjoined  from  selling  the  same,  or  doing 
any  other  act  which  shall  invade  Uie  rightful  dominion  of  the  United  States  oifcr 
the  said  land,  or  their  possession  of  it.  The  city  of  New  Orleans  claimed  tk 
ground ;  which  lies  between  the  line  of  the  front  houses  of  the  city  and  the  riwr 
Mississippi :  First,  as  having  been  left  by  the  king  of  France  as  quays  for  the  rm 
and  benefit  of  the  city.  Second,  because  if  since  the  foundation  of  the  city  the 
space  of  ground  became  wider  than  was  necessary  fbrthe  use  of  the  city  as  quajf, 
it  was  occasioned  by  alluvial  deposits  in  front  of  the  city,  in  consequence  of  worfci 
erected  by  the  inhabitants  at  the  expense  of  the  ci^  to  advance  the  levee  in  front 
on  the  river.  Third,  because  by  the  laws  of  Spain,  in  force  when  the  allnrions 
were  formed  in  front  of  the  city,  snch  formations  belonged  to  the  inhabitants  of 
the  cities;  who  may  dispose  of  the  some  as  tliey  may  think  convenient,  on  their 
leaving  what  is  necessary  for  the  public  use.  The  district  conrt  of  Louisiana  or- 
dered the  perpetual  injunction  as  prayed  -,  and  that  decree  was  reversed  on  appeal 

In  order  to  dedicate  property  for  public  use,  in  cities  and  towns  and  other  placet,  it 
is  not  essential  that  the  ri^ht  to  use  the  same  shall  be  vested  in  a  corporate  body. 
It  may  exist  in  the  public,  and  have  no  other  limitation  than  the  wants  of  the 
community  at  large. 

The  principles  upon  which  the  case  of  the  city  of  Cincinnati  v.'White,  6  Peters  431, 
and  the  case  of  Barclay  and  others  ▼.  Howell,  6  Peters  496,  weje  decided,  exnin- 
ined  and  affirmed. 

ff  buildings  had  been  erected  on  lands  within  the  space  dedicated  for  public  use,  or 
grants  of  part  of  the  same  have  been  made  by  the  power  which  had  authiMity  to 
make,  and  hod  made  a  dedication  of  the  same  to  public  use ;  the  erection  of  the  build- 
ings and  the  making  of  tlie  grants  would  not  be  considered  as  disproving  the  dedi- 
cation, and  the  grants  would  not  affect  the  vested  rights  of  the  public. 

The  question  is  well  settled  at  common  law,  that  the  person  whose  land  is  boonded 
by  a  stream  of  water  which  changes  its  course  gradually  by  alluyial  formatioDS, 
shall  still  hold  the  same  boundary,  including  tlie  accumulated  soil.  No  other  nik 
can  be  applied  on  just  principles.  Every  proprietor  whose  land  is  thus  bounded, 
is  subject  to  loss  by  tlie  same  means  which  may  add  to  his  territory  :  and  as  he  if 
also  without  remedy  for  his  loss  in  tliis  way,  he  cannot  be  held  accountable  forhif 
gain.    This  rule  is  no  less  just  when  applied  to  public,  than  to  private  rights. 

It  would  be  a  dangerous  doctrine  to  consider  the  issuinjg  of  a  grant,  as  conclusive 
evidence  of  a  right  in  the  power  which  issued  it.    On  its  face  it  is  conclusive,  and 
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cannot  be  controverted;  but  if  t)io  thing  granted  was  not  in  the  grantoti  no  right 
I  to  tho  granteee. 


APPEAL  from  the  district  court  of  the  United  States  for  east  Lou- 
isiaoa. 

On  the  3d  day  of  March  1825,  the  attorney  of  the  United  States 
for  the  eastern  district  of  Louisiana,  filed  a  petition  in  the  district 
court,  stating  that  the  mayor  of  the  city  of  New  Orleans,  in  pursu- 
ance of  an  ordinance  of  the  city  council  thereof  to  that  effect,  had 
advertised  for  sale  in  lots,  the  vacant  land  included  between  Ursu-^ 
line,  Levee  and  Garrison  streets,  and  the  public  road  in  the  city  of 
N^w  Orleans;  and  also  the  vacant  land  included  between  tjie  custom- 
house, Levee  and  Bienville  street?,  and  the  public  road  in  the  same 
city. 

That  by  the  treaty  of  cession  of  the  late  province  of  Louisiana  to 
the  United  States,  they  succeeded  to  all  the  antecedent  rights  of 
France  and  Spain,  as  they  then  were  in  and  over  the  province,  the 
dominion  and  possession  thereof,  including  all  lands  which  were  not 
private  property;  and  that  the  dominion  and  possession  of  the  vacant 
lands  endeavoured  to  be  sold  by  the  city  council  had,  ever  since  the 
discovery  and  occupation  of  the  province  by  France,  remained  vested 
in  the  sovereign,  and  had  not,  at  an]r.  time  prior  to  the  date  of  the 
treaty,  been  granted  to  the  city  of  New  Orleans. 

^*  Wherefore,  inasmuch  as  the  said  attempt  of  the-said  city  council 
to  sell  the  lands  as  private  property,  is  an  invasion  of  the  rightful 
dominion  and  possession  of  the  United  States  in  the  premises,'*  the 
petition  prays  that  the  mayor,  aldermen  and  inhabitants  of  New 
,  Orleans  may  be  summoned  to  appear  and  answer  the  petition;  and 
'  in  the  meanwhile  that  they  may  be  inhibited  by  injunction  from 
proceeding  further  in  the  said  attempt  or  from  doing  any  act  to  in- 
vade the  rightful  dominion  and  possession  of  the  United  States  in 
the^said  land ;  and  that  after  due  prodeeding  the  injunction  be  made 
perpetual ;  and  also  for  all  other  suitable  and  needful  relief. 

The  district  judge  ordered  an  injunction,  according  to  the  prayer 
of  the  petition.  In  December  1827,  the  corporation  of  New  Orleans 
filed  an  answer  to  the  petition  of  the  United  States,  which,  after  the 
usual  reservations,  denied  all  the  material  facts  and  allegations  in  the 
petition ;  and  positively  denied  that  the  dominion  and  possession 
of  the  pretended  vacant  land,  which  the  respondents  had  offered 
to  sell,  by  an  ordinance  of  the  city  council,  "  was,  or  did  (at  the  time 
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of  the  treaty  of  cessioQ  to  the  United  States)  remainjHrested  in  either 
the  king  of  Spain  or  the  sovereign  of  France,  either  as  vacant  laod, 
or  under  any  other  denomination,  and  that  the  same  passed  as  such 
to  the  United  States.*' 

The  answer  prayed  that  the  petition  should  be  dismissed,  and  the 
injunction  dissolved. 

In  December  1829,  the  corporation  of  New  Orleans  filed  a  sup- 
plemental answer  to  the  petition  of  the  district  attorney  of  the  United 
States ;  in  which  they  ask  leave  to  add  the  following  pleas  to  those 
contained  in  their  original  answer.  They  say  that  the  inhabitants 
of  the  city  of  New  Orleans  are  the  true  and  lawful  proprietors  of  the 
property. 

1.  Because  all  the  space  of  ground  which  exists  between  the  frost 
line  of  the  houses  of  the  city  and  the  river  Mississippi,  was  left  hf 
the  king  of  France,  under  the  name  of  quays,  for  the  use  and  beoeft 
of  the  said  inhabitants;  as  appears  by  authentic  copie'^  of  the  origindL 
plans  of  the  foundation  of  the  city. 

2.  Because  if  since  the  foundation  of  the  city  of  New  Orleans  the 
space  became  wider  than  was  necessary  for  public  use,  and  for  the 
qtMys  of  the  city  ;  it  was  in  consequence  of  an  increase  formed  by 
alltivion  in  the  greatest  part  of  the  front  of  the  city,  and  the  woiks 
which  were  successively  mad^,  from  time  immemorial,  by  the  inha- 
bitants of  the  city  at  their  expense,  to  the  levee  in  front  thereof  to 
advance  it  nearer  to  the  river  than  it  was  formerly. 

3.  Because,  by  the  laws  of  Spain  which  were  in  force  at  the  time 
the  alluvions  were  formed,  and  said  works  were  made^  alluvions 
formed  by  rivers  in  front  of  cities  belonged  to  the  inhabitants  thereof; 
who  may  dispose  of  the  same  as  they  think  convenient,  on  their 
leaving  what  is  necessary  for  the  public  use. 

Further  they  say,  the  vacant  lots  claimed  in  the  petition  are  worth 
the  sum  of  at  least  sixty  thousand  dollars,  of  the  property  and  disposal 
of  which  the  respondents  cannot  be  deprived,  unless  they  were  pre- 
viously indemnified  therefor  by  the  government  of  the  United  States^ 

The  United  States,  in  December  1830,  filed  a  replication  to.  these 
pleas,  detiying  all  the  allegations  contained  in  the  answer,  and  the 
supplemental  answer  to  the  petition. 

The  case  was  afterwards  submitted  to  a  jury;  but  on  the  jury  not 
being  able  to  agree,  they  were  discharged  by  the  court,  with  the 
consent  of  the  parties.  Afterwards,  the  trial  by  jury  being  waived 
by  consent,  the  case  was  submitted  to  the  court  upon  statesieats  of 
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Acts  prepared  by  the  parties;  and  od  the  18th  day  of  June  1881,  the 
district  court  made  a  decree  in  favour  of  the  Uoiied  Stales,  being  of 
''opinion  that  the  defendants  had  noi  exhibited  sufficient  evidence  to 
support  their  title  to  the  premises  in  dispute ;"  and  decreed,  that  the 
injunction  of  the  United  States  be  made  perpetual. 
The  corporation  of  New  Orleans  prosecuted  an  appeal  to  this  court. 

The  statement  of  facts  exhibited,  as  proved  by  the  United  States, 
contained : 

1..  A  reference  to  proceedings  before  the  commissioners  of  the 
United  States,  under  the  acts  of  congress  relating  to  the  adjusting  of 
land  claims  in  Louisiana,  relative  to  certain  claims  of  lands  within 
the  property  asserted  to  belong  to  the  corporation  of  New  Orleans ; 
which  clain^  had  afterwards  been  confirmed  by  congress. 

t.  -A'grant  for  a  part  of  the  land  to  Francisco  Loiteau.  The  par- 
ticulars of  the  claim?,  referred  to  in.No.  1,  and  of  the  grant  to  Loi* 
teau,  are  stated  in  the  opinion  of  the  court 

3.  Evidence  that  on  tbe.ground  the  United  Stiites,  in  1819,  erected 
a  buildinjg  for: a  customhouse,  in  which  ^le  courts  of  the  UAted 
States  are  held :  that  previous  to  17BS,  the  Spanish  government  had 
erected  on  part  of  the  ground  two  buildings ;  one  used  as  a  custom- 
house,  at  the  time  of  the  cession ;  the  other  as  a  tobacco  warehouse : 
that  a  portion  of  a  brick  house  still  existed  on  the  lot  granted  to 
Francisco  Loi teau :  that  the  corporation  had  erected  water-worics  on 
part  of  th^  ground,  which  are  rented  taihdividuala:  barracks  for  the 
accommodation  of  the  garrison  of  New  Orleans  were  placed  on  the 
ground  by  Che  French  gove\t\ment  in  1757,  which  existed  and  were 
occupied  at  the  time  of  the  cession. 

4.  An  act  of  congress  of  1812,  granting  to  the  city  of  New  Orleans 
a  lot  of  ground  in  the  city :  an  act  of  Sd  March  1882,  entitled  **an 
act  supplemental  to  an  act  entitled  an  act  authorizing  the  disposal 
oif  certain  lots  of  ground  in  the  city  of  New  Orleans  and  town  of 
Mobile,'*  which  was  alleged  to  have  been  passed  at  the  instance  of 
the  corporation  of  New  Orleans. 

6.  A  copy  of  proceedings  before  the  commissioners  of  the  United 
States  on  certain  claims  of  the  corporation  of  New  Orleans  relative 
to  part  of  the  ground. 

6.  An  ordinance  of  Don  Alexander  O'Reilly,  dated  the  22d  Feb- 
ruary 1770.  This  decree  designatea  the  city  properties  **  g(  the  city 
VOL.  X.— 4  I  • 
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of  New  OrleaDs,**  but  does  not  include  in  the  same  the  property  in 
controversy. 

7.  The  mayor,  aldermen  and  inhabitants  derive  a  birge  reveDue 
from  duties  imposed  on  vessels  and  boats  moored  at  the  Le^ee*  in 
front  of  the  city  of  New  Orleans.  It  amounted,  during  th<»  year 
1830,  to  30,000  dollars.  And  a  duty  has  always  been  collected  by 
the  municipal  authorities  of  New  Orleans,  on  vessels  moored  at  the 
Levee,  since  the  promulgation  of  ihe  ordinance  of  O'Reilly,  above 
^referred  to. 

On  the  part  of  the  corporation  of  New  Orleans,  the  following 
statement  of  facts,  and  also  the  .docuihents  annexed  to  the  Bame» 
were  filed  in  the  cause : 

1.  From  time  immemorial,  both  before-  and  subsequently  to  ibe 
cession  of  Louisiana  to  Spain,  there  has  existed,  for  the  conveaienoe 
of  commerce,  both  in  the  towntf  of  France -and  in' those  of  the  French 
colonies,  situated  on  navigtible  stceams  oronihe  sea-shore,  a  vacant 
space  between  the  first  row  of  buildings  and  the  waters  edge ;  which 
vacant  space  is  generally  termed  a  fuoy,  and  is  destined  for  the  re- 
ception of  goods  and  merchandize  imported  or  to  be  exported.  Tbe^e 
quays  are  of  various- dimensionfi^  regulated  in  seaports  by  conuner- 
cial  operations  and  convenience,  and  in  those  situated  on  rivers,  both 
by  the  above  considerations-and  by  that  of  the  encroachments  wliicb 
the  rivers  may  make  on  their  banks. 

2.  Nevertheless,  the'  government,  or  municipal  authorities  of 
those  places,  frequently  permit  buildings^  intended  for  purposes  of 
public  or  private  convenience,  such  as  market-houses,  fountains^ 
baths,  coffee-houses,  &c.,  &c.,  to  be  erected  .to  part  of  those  quojfM. 

3.  Towns  in  the  French  colonies  have  never  been  incorporated, 
like  those  of  the  United  States  ;  they  are  founded  in  virtue  of  orders 
emanating  from  .the  government,  or  from  the  minister  of  the  marine, 
and  transmitted  to  the  jgovernors  of  the  colonies.;  and  their  adminis- 
tration was  confided  to  intendants,  who  had  authority  to  enact  tbe 
necessary  police  regulations. 

4.  The  governors  of  colonies,  on  receiving  these,  instructioni^ 
issued  their  orders  to  the  chief  epgineer  of  the  colony,  or,  in  deftmll 
of  such  officers,  to  a' surveyor^  to  draft  a  plan  of  th^  projected  town. 
This  engineer,  or  surveyor,  drafted  the  plan  and  signed  it,  with  men- 
tion of  the  place  and  day,  month  and  year^  when  it  was  completed. 
This  plan,  thus  signed  and  dated,  was  delivered  over  lo  tne  governor. 
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and  lots  and  iq^aares  were  granted  or  aold  out  to  individual^  with 
reference  to  it. 

6.  The  chief  engineer  was  an  jofficer  of  the  royal  corps  of  en- 
gioeem^  and  performed  the  duties  both  of  military  and  civil  engineer. 

6.  For  a  number  of  years  before  the  revolution^  there  has  existed 
in  France,  an  office  attached  to  the  navy  department,  in  which  all 
manuscript  plans  and  maps  of  the  French  colonies,  or  their  cities^ 
forts^  fortificatioDiSy  &c.  were  deposited. 

7.  All  the  land  on  the  banks  of  the  Mississippi,  in  Lower  Louisr 
iana,  is  alluvial.  This  river  is  subject  to  annual  and  periodical  rises, 
and  unless  its  waters  were  confined  within  the  channel  by  strong 
embankments,  they  would  overflow  all  the  adjoining  land  until  they 
fell  and  retired  within  the  bed  of  the  river;  that  is. to  say,  during 
about  five  or  six  months  in  each  year.  But  for  these  dykes,  or  leaeei 
as  they  are  here  called,  the  construction  and  maintenance  of  which 
cost  the  .inhabitants,  who  are,  and  have  always  been,  liable  to  the 
performance  of  this  duty,  a  great  deal  of  money  and  labour,  the 
whole  country  bordering  on  this  part  of  the  Mississippi,  would  be 
anihhabitable  during  the  spring  and  summer. 

8.  During  this  rise,  the  Mississippi  is  continually  efiecting  changes 
in  its  banks;  it  undermine^  them  in  the  bends,  and  carrying  oflTthu 
earth  which  it  detaches,  deposits  it  on  the  points;  so  that  in  many 
parts  of  these  bends,  as  soon  as .  the  waters  fall  and  return  to  their 
accustomed  bed,  the  hmd  on  the  margin  being  deprived  of  support, 
gives. Way^  falls  into  the  streaiA,  disappears,  and  is  carried  down  by 
the  current  until  it  is  united  to  the  bank  at  some  lower  part  of  the 
river. 

9.  For  these  reasons^  it  is  an  almost  universal  usage  among  per* 
sons  dwelling  on  the  banks  of  the  river,  to  build  their  houses  at  a 
sufficient  distance  from  itii  margin,  to  allow  space  for  the  construc- 
tion of  new  levees,  and  to  furnish  new  public  roads,  without  being 
cbmpellad  to  remove  their  houses  and  other  buildings  whenever  the 
lev^ds  and  roads  are  carried  off  by  the  stream. 

10.  Under  the  French  and  Spanish  governments,  the  vacant  space 
tjetween  the  first  row  of  buildings  and  the  margin  of  the  Mississippi, 
always  existed ;  it  never  was  divided  into  squares  and  lots.  The 
streets  of  the  city  have  never  been  laid  ofi^  or  continued  from  said 
jrow  of  bouses  to  the  river.  It  was  only  in  1818^  that  the  corpora- 
tion caused  the  said  streets  to  be  prolonged,  as  far  as  the  Levee. 

11.  Under  the  Spanish  government  there  was,  on  this  vacant 
space,  near  the  river,  a  wooden  market-house,  constructed  by  the 
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cabildoy  (council)  between  Bt  Anne  and  Dumaine  streets.  This 
building  was  demolished  by  the  corporation,  and  the  present  market- 
house  constructed  on  the  same  spot 

There  was,  also,  on  this  square,  and  adjoining  to  the  Levee,  be- 
tween Dumaine  and  Bt  Philip  streets,  a  wooden  building,  belonging 
to  Mr  Arnaud  Magnon,  who  had  erected  it  in  virtue  of  an  authori- 
zation from  the  Spanish  governor.  This  same  Magnon  bad,  with 
the  permission  of  the  cabildo^  built,  near  the  same  spot,  and  lower 
down  than  his.  house,  between  .the  river  and  the  Levee,  and  on  an 
alluvion  then  lecently  formed,  a  large  shed,  or  scaffold, 'which  he 
used  as  a  workshop,  he  being  a  ship-builder. 

There  were,  also^  on  this  part  of  the  bank,  at  the  foot  of  the  Levee, 
in  front  of  the  public  square,  several  small  wooden  cabbins,  which 
the  cabildo  had  permitted  individuals  to  erect  there,  after  the  fire  of 
1798,  who  were  /subject  to  the  payment  of  a  small  annual  rent,  for 
the  benefit  of  indigent  orphan  children.  These  huts  were  destroyed 
after  the  cession  of  Louisiana  to  the  United  States,  and  at  the  in- 
stance of  the  corporation. 

There  were,  also,  on  this  vacant  ground,.under  th^  Spanish  govern- 
ment, 1st,  a  Wooden  building,  between  customhouse  and  Bienville 
streets,  which  was  used  as  a  customhouse ;  2d,  a  large*  storehouse, 
also  of  wood,  near  the  said  customhouse,  in  which  the  tobacco  (of 
which  the  government  had  a  monopoly)  Was. stored.  This  store- 
house did  not  exist  at  the  time  the  United  States  took  possession  of 
the  country.  The  customhouse,  which  was  in  a  very  bad  condi- 
tion, was  abandoned  at  that  time,  and  the  United  States  custom- 
house was  established,  at  the  time  of  the  cession,  in  a  small  build- 
ing situated  on  a  portion  of  the  ground  occupied  by  the  old  royal 
storehouses,  between  Dumaine  and  St  Philip  streets. 

12.  Before  the  cession  of  this  country  to  the  United  States^  this 
vacant  ^pace,  throughout  the  whole  extent  of  the  front  of  the  city, 
was  used  by  the  public.  It  was,  at  that  time,  covered  with  grass 
and  weeds,  and  the  horses  and  cattle  of  citizens  were  sent  to  pasture 
upon  it.  Since  the  cession,  and  since  the  increase  of  the  commer- 
cial business  of  the  city,  the  vegetation  has  disappeared,  but  the  in- 
habitants of  the  city  have,  particularly  since  the  cession,  continued 
to  use  the  greater  portion  of  this  space  for  the  transportation,  lading, 
and  unlading  of  goods,  and  as  a  place  of  deposit  for  materials,  &c 
The  streets,  running  at  right  angles  to  the  river,  were  prolonged  by 
the  corporation  as  far  as  the  Levee,  and  this  prolongation  was  exe- 
cuted and  kept  up  at  their  expense.    In  1818^  thev  made,  and  have 
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since  kept  in  repair,  at  their  own  expense,  a  pew  street,  or  high 
road,  on  that  large  open  space  at  the  foot  of  the  Levee,  and  through- 
out its  whole  exteqt. 

13.  Under  the  Spanish  government  the  inhabitants  possessed  the 
commons  all  around  the  city;  a  part  of  which  they  appropriated  to 
various  uses.  Groverhor  Cafondelet,  at  the  request  of  the  cahildo^ 
caused  a  plan  of  it  to  be  prepared  by  the  surveyor-general,  Laveau 
Trudeau,  which  was  not  finished  until  the  year  1798 ;  a  copy  of 
which  plan  is  annexed  to  the  proceedings  in  this  cause. 

14.  The  levee  in  front  of  the  city  has  always  been  made  and  kept 
in  repair  by  the  iohabitants  of  New  Orleans.  In  ^805,  this  levee 
was  generally,  throughout  its  whole  extent,  three  and  a  half  feet 
high,  from  fifteen  to  twenty  feet  broad  at  top,  and  widening  towp.rds 
the  basis. 

15.  Before  the  year  1815,  this  levee  was  undermined  in  many 
places  by  the  river,  and  threatened  to  fall  in.  In  order  to  prevent 
this  accident,  which  would  have  compelled  Che'  corporation  to  make 
a  new  one  nearer  the  houses,  and  consequently  on  the  vacant  spacoi 
they  caused,  at  their  own  expense,  carpenter's  work,  to  a  large 
amount,,  to  be  done  in  front  of  the  levee ;  by  means  of  which  it  was 
put  in  the  strong  and.  solid  state  in  which  it  now  is.  The  point  at 
which  this  work  was  most  required,  and  where  most  of  it  was  per- 
formed, was  between  St  Louis  and  Toulouse  streets ;  where  the 
soil  on  which  the  levee  rested  was  so  much  undermined  by  the  cur« 
rent,  that  the  water  sprung  up  through  it  in  large  quantities,  and 
the  owners  of  the  houses  in  that  quarter  feared  that  their  founda- 
tions would  give  way.  The  works  above  mentioned  arrested  the 
progress  of  a  danger  which  was  so  justly  apprehended. 

16.  Since  the  taking- possession  of  Louisiana  by  the  United  States, 
an  alluvion  has  been,  and  is  still  continually  forming  in  the  river 
Mississippi,  in  front  of  the  city  of  New  Orleans ;  particularly  towards 
the  upper  end  and  lower  extremities  of  the  city.  These  alluvial 
formations  are  exhibited,  together  with  the  streets  made  in  1818,  in 
the  plans  draughted  by  Joseph  Pelie,  city  survevor ;  and  which  are 
annexed  to  the  record. 

17.  In  eonscqnenre  of  works  ordered  by,  and  performed  at  the 
expense  of  .the  corporation,  the  levee  in  front  of  the  city  is  now,  in 
the  upper  part  of  the  city,  one  hundred  and  forty  feet  wide  ;  in  the 
centre  of  the  city  from  sixty-six  to  eighty  feet  wide.  These  augmen- 
tations have  been  made  without  encroaching  on  the  vacant  space 
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between  the  street  opened  in  1818  and  the  water's  edge»  on  the  al- 
Invial  soil  since  formed  on  the  outside  of  the  levee. 

18.  Parts  of  this  vacant  space  might  be  disposed  of  to  individuals 
without  at  all  interfering  with 'the  public  use  of  it,  or  with  the  load- 
ing or  unloading  c^  godds,  the  levee,  as  it  now  is,  being  amply  suffi- 
cient for  all  th^  purposes. 

19..  There. are  two  copies  of  plans  of  the  city  annexed  to  the  r^ 
cord  ;  the  one  made  in  1724  by  Mr  D6  Panger,  and  signed  by  him ; 
the  other  made  in  17S8  by  Mr  Nicholas  Broutin ;  on  both  of  which 
the  vacant  space,  the  subject  of  the  present  controversy,  is  designated 
by  the  name  of  quay.  The  former  of  these  plans  is  not  authentir 
cated  ;  the  latter  is  authenticated,  according,  to  all  (he  forms  required 
in  France  for  the  authentication  of  copies  of  a^tR  or  instruments  in 
foreign  countries.  These  two  copies  of  plans  are  taken  from  copiet 
deposited  among  the  archives  of  the  city  since  the  end  of  the  year 
1819  ;  and  which  Moreau  Lislet,  Esq.  counsellor  at  law  for  the  cor- 
poration, had  caused  to  be  obtained  from  the  ofiSce  of  plans  and  maps 
bf  the  French  colonies  attached  to  the  department  of  the  navy,  and 
of-French  colonies.  Nicholas  Broilktin  was  theengineer  of  the  king 
of  Frapce  in  Louisiana. 

20.  Authentic  copies  of  various  instruments,  by  which  lots  situated 
in  front  of  the  city  were  granted  Or  sold^  under  the  French  govero- 
mekxt,  before  the  cession  to  Spain,  and  in  which  they  are  designated 
as  situated'  on  the  quay,  or  fronting  the  quay. 

21.  A  plan  which  is  found  in  the  work  of  Per6  Charlevoix,  the 
Jesuit,  entitled  "History  of  New  France,  with  the  historical  jonrpol 
of  a  voyage,  undertaken  by  order  of  the  king,  in  North  America,'' 
published  at  Paris  in  the  year  1724,  in  three  volumes,  in  quarto^  voL 
2,  p.  423 ;  in  which  also^  the  vacant  space,  the  subject  of  the  present 
controv'ersy,  is  denominated-  a  quay. 

22.  The  laws  of  France,  and  of  its  colonies,  prevailed  in  Louisi- 
ana from  the  first  settlement  of  the  -colony  until  the  25th  of  Novem- 
ber of  the  year  1769 ;  when  Alexander  0!Reilly,  captain-general, 
invested  with  full  powers  fox  that  purpose  by  tbe  king  of  Spain, 
abolished  them,  and  substituted  in  their  stead  the  lawaof  Spain; 
which  were  in  fprce  at  the  time  this  suit  was  institnted. 

25.  Three  works,  entitled  ^^  Histoire  de  St  Dominique,  par  Mo- 
reau de  St  Mary^^  in  two  volumes,  in  quarto ;  ^  Histoire  de  la 
Nouvelle  France,  par  le  Pere  Charlevoix,*'  three  volumes^  in  quarto; 
and  **  History  of  Louisiana,  by  Francois  Xavier  Martin«^  in  two 
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irolucQes,  in  octavo,  are  adtnitted  to  1)6  works  of  accuracy  and  antben- 
ticity,  pn  the  subjects  of  wbicb  they  treat ;  and  may  be  referred  to 
as  evidence  in  this  cause. 

The  case  was  argued  by  Mr  Webster,  and  by  Mr  Livingston,  for 
the  appellants ;  and  by  Mr  Butler,  attorney-general*  foi  the  United 
StateR. 

A  printed  argument,  prepared  by  the  counsel  for  the  appeUmits  in 
New'Qileans,  was  also  laid  before  the  court 

Th6  appellants  insisted : 

I*  Upon  the  original  plans  of  the  city^  as  made  by  the  king  of 
France  at  its  foundation  in  tb^  yeapi  1724  and  1728 ;  from  which  it 
appears  that  tbe  space  of  ground  in  question,  to  its  whole  extent, 
was  designated  as  quays  or  wharves. 

2.  The  concurrence  in.  this  fact^f  every  plan  of  the  city  now  ex- 
tant having  any  semblance  of  authority,  as  that  tof  Charlevoix's 
History,  and  the  absence  of  any  document  that  gives  a  contrary, 
or  that  does  not  give  this  destination  to  it. 

3.  The  uninterrujpted  possession  and  enjoyment  of  the  land,  as 
common,  by  the  inhabitants  of  the  city,  from  the  years  1724  ^and 
1728  up  to  the  commencement  of  this  suit. 

4.  That  all  the  lots  and  squares  of  the  city  have  been  sold  or 
^nted  in  reference  to  the  plans  befcTre  mentioned.  This  fact,  ad- 
mitted in  clear  and  unqualified  terms,  might  be  considered  as  deci- 
sive of  the  case 

6.  The  universal  understanding  ot  the  highest  officers  of  the 
French  government  in  the  colony^  and  the  notaries  and  persons  en- 
gaged in  the  purchase  and  transfer  of  prop^^rty,  as  exhibited  in  the 
variods  acts  and  documents,  found  in  the  record,  and  the  repeated 
acts  of  the  €abildo  or  city  council,  exercising  ownership  and  juris- 
diction over  the  land. 

6.  That  the  streets  of  the  city  were  never  continued  through  this 
space  to  the  river  until  the  year  1818,  when  it  was  done  by  the  cor- 
poration. It  continiied  entirely  vacant  for  public  use  as  commons  of 
the  city. 

Mr  Webster,  for  the  appellants. 

•The  United  States  claim  in  this  case  the  exclusive  right  over  the 
property  described  in  the  proceedings,  by  virtue  of  their  sovereignty ; 
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and  as  Bocceeding  to  the  aovereign  rights  of  the  kings  of  Spain  and 
of  France,  o?er  the  territory  of  Louisiana,  before  the.  treaty  .of  ces- 
sion. They  claim  this  as  ungranted  or  vacant  land  ;  and  as  sDch 
that  it  passed  to  the  United  States  by  the  treaty.  WfaQe  they  do  not 
deny  that  it  may  be  subject  to  certain  uses  by  the  inhabitants  of  the 
city  of  New  Orleans ;  they  do  deny  that  these  uses  haye  gifen  aoj 
right  of  property  in  the  soil,  or  authorized  any  interference  with  \U 
so  as  to  change  or  affect  it  in  any  manner. 

This  is  opposed  by  the  appellants.  They  assert  (his  property  to 
be  exclusively  theirs ;  arid  that  it  was  the  property  of  the  corpoit- 
tion  ^  New  Orleans,  before  the  United  States  acquir^  the  tecritoiy 
of  New  .Orleans.  That  it  was  theirs  by  its  having  been  a  part  of 
the  dty  of  New  Orleans,  from  the  first  estaiblishment  of  the  same,  by 
dedication ;  when  the.  place,  was  first  laid  out  by  thoae  who  were  pro- 
prietors of  the  whole  soil :  by  possession  ever  since  :  and  that  if  it 
had  become  enlarged  by  the  addition  of  alluvion  deposits,  the  ^ 
ditions,  under  the. laws  of  France  and  of  Spain,  before  the  cession,  anl 
by  the  law  of  the  United  States,  since  the  treaty,  are  the -property of 
the  corporation. 

The  position  of  New. Orleans,  and  the  peculiar  character  of  the 
river  Mississippi,  make  such  additions  from  alluvion  deposits  frequent 
and  extensive.  The  sinking  of  a  frame  of  lumber,  at  the  expense 
of  the  inhabitants  of  New  Orleans,  at  a  particular  place  ia  the  river, 
opposite  to  the  city,- for  the  protection  of  the  ground,  has  contribated 
to  the  rapid  and  extensiver  enlargement  of  the  open  space  in  front  of 
the  city..  This*  enlargement  has  placed  the  levee,  used  for  the  pur- 
poses of  trade,  further  in  advance' of  the  city;,  and  bus  left  the 
ground,  now  in  controversy,  in  such,  a  situation  as  not  to  be  required 
for  the  uses  of  commerce.  The  corporation  of  New  Orleans,  there- 
fore, proposed  to  sell  and  dispose  of  it,  to  be  occupied  and  improved 
by  those  wh'o'may  desire  to  purchase  it.  So  fully  is  il  manifested 
that  for  commercial  or  any  other  public  purposes  large  portions  of 
the  property  are  no  longer  required ;  that  it  has,  since  the  comroence- 
ment  of  this  suit,  been  sold  by  agreement  between  the  United  States 
and  the  corporation  ;  and  the  proceeds  of  th6  sale,  nearly  one  mil* 
lion  of  dollars,  may  belong  to  the  successful  party  in  this  appeal. 

But  the  question  to  be  settled  in  the  case  before  the  court,  on  the 
proceedings  in  the  district  court  of  Louisiana,  is  not  whether  the  cor 
poration  of  New  Orleans  has  a  right  to  use  the  property.  It  is  Uie 
question,  whether  by  the  treaty  of  cession,  the  United  StatesTacquimd 
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a  right  to  the  same,  as  having  had  transferred  to  them  the  sovereign 
rights  of  Spain,  and  afterwards  of  France  over  the  territory.    This 
is  the  right  asserted  by  the  petitioner,  and  put  in  issue  by  the  answers 
and  pleas. 

The  United  States  contend,  that  if  the  right  of  dominion  did  re- 
tnaia  in  the  sovereigns  of  Spain  and  France,  during  the  time  the 
country  was  held  by  thera,  the  property  having  been  especially  dedi- 
cated to  public  uses :  by  the  cession  the  same  became  vested  in  the 
sovereignty  of  the  United  S(ates,  subject  to  those  uses ;  and  the  use, 
not  destroying  or  ailecting  the  right  of  the  United  States  to  the  land, 
passed,  by  the  act  of  congress  incorporating  the  city  of  New  Orleans, 
to  the  corporation. 

The  statement  of  facts  on  the  part  of  the  corporation,  makes  a 
complete  case  for  them.  The  land  claimed  by  the  United  States 
appears  to  have  been  designated  for  the  use  of  the  city  ever  since  it 
was  founded.  ^  The  plans  referred  to  show  that  there  was  always  an 
open  space  fronting  on  the  river,  and  the  uses  of  it  were  only  such 
as  were  consistent  with  the  public  use.  A  customhouse ;  a  parade 
ground  for  the  military ;  barracks  for  the  soldiers,  were  erected  upon 
it.  Thede  were  permitted ;  but  they  did  not  destroy  the  title  of  the 
citizens  to  it,  nor  did  such  uses  convert  it  into  public  domain.  The 
easements  thus  permitted  might  hi^ve  been  revoked.  It  is  stated 
that  a  raarkethouse,  erected  of  wood,  was  taken  down  by  the  cor- 
poration, and  replaced  by  one  of  brick. 

The  city  of  New  Orleans  was  bound  to  support  the  exterior  levee, 
and  this  has  always  beerf  done  at  the  expense  of  the  inhabitants. 
This  expense  has  always  been  considerable.  The  United  States 
have  never  been  called  upon  to  do  this. 

All  the  facts  of  the  case  show  that  the  situation  of  the  streets  of 
New  Orle  .ns ;  the  general  conformity  of  the  plan  to  the  plans  of 
other  French  cities ;  and  the  principles  of  the  civil  law,  which  apply 
in  such  cases,  have  full  force  in  the  present  question. 

In  the  19th  division  of  the  statement  of  facts  it  appears  that  in 
1724  and  1728  plans  of  the  city  were  made,  and  on  both  of  which 
the  ground  now  claimed  by  the  United  States  is  designated  as  quay$. 
One  of  these  plans,  that  of  1728,  has  been  recently  obtained  from 
France.  It  shows  such  a  dedication  lO  public  uses  as  brings  the  case 
within  all  the  principles  established  by  this  court  in  the  Cincinnati 
case,  and  in  the  Pittsburgh  case,  reported  in  6  Peters's  Rep.  The 
binding  force  of  such  plans  is  shown  in  1  Starkle  on  Evidence  169. 
VOL.  x.-— 4  K 
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The  ownership  of  property  may  be  public,  and  the  use  private. 
The  decision  of  this  court  in  the  case  of  the  Dartmouth  College, 
established  this.  If  it  should  be  decided  that  the  United  States  might 
have  a  customhouse  on  this  ground,  or  a  parade  ground  ;  this  will 
not  sanction  a  claim  to  the  property,  or  a  right  to  sell  it  for  the  bcDefii 
of  the  United  States.  Have  the  United  States  a  right  to  divert  the 
property  from  the  use  for  which  it  was  dedicated,  to  enrich  their 
treasury  t 

it  appears  that  the  dedication  of  land  to  public  uses  is  an  estoppd 
of  all  subsequent  claim  to  it,  as  well  by  the  civil  law  as  by  the  com- 
mon law  of  England.  French  Pandects,  art.  15,  28;  S  Martini 
Rep.  296,  303,  304 ;  11  Martin's  Rep.  660. 

The  sovereignty  of  Spain  over  this  property  existed  before  the 
cession,  for  the  sole  purpose  of  enforcing  the  uses  to  which  it  was 
appropriated.  This  right,  and  the  obligations  imposed  upon  it,  be* 
came  vested  in  the  state  of  Louisiana,  and  did  not  contiuue  in  tke 
United  States  after  the  state  was  formed.  Acquiesced  in  byAe 
United  Slates,  under  the  treaty,  in  the  first  instance ;  it  necessarflj 
afterwards  passed  to  the  state.  The  United  States  cannot  now 
enforce  this  use,  and  could  not  take  the  quay  and  dispose  of  it ;  and 
unless  this  can  be  done,  there  is  nothing  to  support  this  action.  The 
preservation  and  the  enforcement  of  the  use  must  be  by  the  state 
government.  By  the  act  of  congress  incorporating  the  city  of  New 
Orleans,  all  the  use  of  the  property  became  vested  in  the  city. 

The  petition  presented  to  the  district  court  does  not  recognise  anj 
trust.  It  asserts  a  full  and  sovereign  right  to  the  whole  land;  uxi 
if  this  court  shall  confirm  the  decree  of  the  inferior  court,  tbe  United 
States  will  hold  it  discharged  from  all  trusts. 

Mr  Butler,  attorney-general,  for  the  United  States. 

The  nature  and  object  of  the  suit  have  been  misapprebdnded  by 
the  opening  counsel.  It  is  not  a  suit  in  equity.  The  suit  was  com- 
menced by  petition  -and  not  by  bill ;  process  of  subpoena  was  not 
prayed ;  nor  were  any  of  the  proceedings  in  the  cause  on  the  equity 
side  of  the  court. 

The  object  of  the  suit  was  to  prevent  the  city  corporatio(i  from 
selling  the  premises  in  question  ;  and  not,  as  the  counsel  supposed,  to 
recover  possession.  The  United  States  were  themselves  in  possesnoOr 
and  the  action  brought  by  them  (which  was  in  many  respects  ao- 
alogotistoan  injunction  bill)  is  well  known  to  the  civil  law  as  a 
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prohibitory  interdict ;  the  nature  and  purpose  of  which  are  well  ex- 
plained in  Livingston's  answer  to  Mr  Jeflferson  in  the  case  of  the 
New  Orleans  Batture.   5  Hall'b  Am.  Law  Jour.  270, 271»  272, 27S. 

The  learned  counsel  for  the  city  is  also  mistaken  in  supposing, 
that  in  order  to  maintain  the  decree  appealed  from,  the  Unit^  States 
must  show  that  they  have  an  absolute  title  to  the  lands  in  dispute, 
freed  from  any  servitude  or  public  use  ;  such  a  title  as  to  authorize 
the  government  to  sell  these  lands,  and  to  apply  the  proceeds  at  plea- 
sure. The  particular  nature  of  their  title  was  not  stated  in  the  peti- 
tion. The  averments  were,  no  doubt  broad  enough  to  cover  the 
absolute  ownership  of  the  premises ;  and  in  one  of  the  aspects  in 
which  he  should  present  the  case,  he  would  eodedvour  to  show  that 
the  United  States  were  the-nbeolute  owners ;  but  it  did  not  necessa- 
rily require  such  a  title  to  maintain  the  petition.  On  the  contrary, 
the  averments  contained  in  it  would  be  sufficiently  satisfied,  and  the 
plaintiffs  would  be  entitled  to  the  relief  sought,  if  it  were  shown, 
either  1st.  That  the  United  States  held  the  absolute  ownership ;  or, 
td.*  That  they  held  the  title  to  tbe*soil  though  charged  with  a  ser- 
vitude for  the  benefit  of  the  inhabitants  of  the  city,  or  of  the  public^ 
generally ;  or  Sd.  That  the  United  Slates  were  entitled  to  a  servi- 
tude in  the  lands,  the  title  to  the  soil  being  in  the  city  corporation ; 
because  ia  either  of  these  three  cases  the  attempt  of  the  city  to  dis- 
pose of  the  lands  in  absolute  ownership  to  individuals,  without  the 
consent  of  the  United  States,  was  an  encroachment  on  their  rights. 
The  prohibitory  interdict  was  an  appropriate  remedy  for  either  of 
these  three  cases ;  and  if  il  should  appear  that  either  had  been  made 
out,  then  the  injunction  by  which  the  city  was  prohibited  from  sell- 
ing these  lands  as  private  property,  for  its  own  exclusive  benefit,  w^s 
properly  made  perpetual. 

The  decree  of  the  court  below  does  not  specify  the  particular 
ground  on  whichjt  proceeded ;  and  no  explanatory  opinion  was  de- 
livered by  the  judge.  If  it  can  be  shown  that  the  United  States 
have  any  such  title  in  the  soil,  or  to  the  use  of  the  premises,  as  to 
make  it  inequitable  for  the  city  to  proceed  in  its  attempt  to  sell,  then 
the  decree  must  be  affirmed.  If  this  court  should,  be  of  opinion  that 
only  a  qualified  title  is  shown  by  the  United  States,  it  could  say  so 
in  its  decree  of  affirmance ;  and  thus  protect  the  rights  of  all  other 
parties.  The  real  question  in  the  case,  therefore,  is,  have  the  United 
States  such  right  in  the  soil  or  to  the  use  of  the  premiFes,  as  to  en- 
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title  them  to  a  decree  prohibiting  the  absdute  sale  by  the  city  cor- 
poration 1 

In  support  of  the  affirmative  of  this  qpestion,  it  is  contended : 

1.  That  the  corporation  of  New  Orleans  has  no  title  whatever  to 
the  soil,  nor  to  the  use  of  the  vacant  lands  in  dispute ;  but  that  under 
the  treaty  of  cession  of  ISOS,  the  United  States  became,  and  yet  ore 
absolutely  entitled  to  the  same. 

Although  it  is  sufficient  for  (he  plaintifK,  in  order  to  retain  their 
injunction  and  decree,  to  show  that  they  have  a  qualified  interest  in 
the  soil  or  in  the  use ;  yet  it  is  obvious,  that  to  entitle  the  city  co^ 
poration  to  proceed  with  the  proposed  sales,  it  must  show  a  complete 
title  free  from  any  public  use.  In  this  view  of  the  case,  the  question 
of  title  becomes  a  material  one ;  and  it  is  desirable,  on  many  ac- 
counts, that  it  should  be  decided  in  the  present  suit. 

That  the  corporation  has  no  title  to  the  soil  nor  to  the  use  of  the 
premises  in  question,  was  expressly  decided  in  1833  by  the  supreme 
court  of  the  state  of  Louisiana,  in  the  case  of  D^ Armas  and  Cucullu 
V.  The  Mayor,  &c.  of  New  Orleans;  being  the  same  case  subse- 
quetly  brought  by  writ  of  error  before  this  court,  and  disknissed  for 
want  of  jurisdiction.  9  Peters  224.  The  plaintiffs,  as  grantees  of 
the  heirs  of  one  Bertrand,  claimed  a  lot  included  within  the  original 
limits  of  the  quay^  granted  hy  letters  patent  to  those  heirs,  pursuant 
to  the  act  of  congress  confirming  their  claim,  which  was  founded  on 
the  entry  and  possession' of  Bertrand  in  1788,  under  a  permission 
given  by  the  Spanish  governor.  The  corporation  of  New  Or- 
leans having  asserted  a  claim  to  the  lot  as  part  of  the  quay, 
Cucullu  and  D'Armas  instituted  a  suit  in  one  off  the  district  courts 
of  the  slate  of  Louisiana,  for  the  purpose  of  establishing  their  title 
under  the  United  States,  and  the  district  court  decreed  in  their  favour, 
which  decree  was  affirmed,  on  appeal,  by  the  supreme  court.  The 
corporation  contended  :  first,  that  the  whole  vacant  space  was  their 
property;  and  secondly,  that  it  had  been  irrevocably  destined  to 
public  purposes  when  the  town  was  established,  and  thereby  for  ever 
rendered  inalienable  even  by  the  sovereign.  On  the  last  point  the 
judges  differed,  chief  justice  Martin  holding  in  the  affirmative,  but 
being  overruled  by  the  other  judges.  On  ihe  question  of  title  in 
the  corporation,  the  juvlgcs  were  unanimous.  Judge  Porter  exam- 
ined the  point  at  large,  and  judge  Matthews  concurred  with  him ; 
and  though  chief  justice  Martin  di^sculcd  from  the  judgment ;  he 
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did  not  controvert  the  reasoning  of  judge  Porter  in  this  respect.  It 
is  shown  by  judge  Porter,  that  according  to  the  French  law  a  city, 
or  other  community,  can  only  acquire  a  title  to  land,  or  to  the  use  of 
land,  by  letters  patent  from  the  king.  He  also  shows,  that  accord- 
ing to  the  Spanish  law,  cities  and  other  communities  could  not  ac- 
quire title  to  the  soil  except  by  grant  from  the  crown ;  though  they 
might  acquire  title  to  the  public  use  of  land  by  grant,  purchase  or 
prescription. 

The  opinions  of  judges  Porter  and  Matthews,  in  this  case,  notice 
all  the  prominent  facts  now  relied  on  by  the  city,  and  answer  almost 
every  suggestion  in  the  opening. argument.  Judge  Porter  shows 
that  the  case  i^  distinguishable  from  that  of  the  City  of  Cincinnati  v. 
White,  6  Peters  431,  by  the  circumstance  that  the  lands  were  not 
set  apart  for  public  use  by  a  piivate  individual,  but  by  the  sovereign  ; 
and  more  especially  because  the  questions  were  to  be  decided,  not 
by  the  common  law,  but  by  the  laws  of  France  and  Spain,  which 
were  in  force  prior  to  the  cession. 

It  had  been  affirmed  in  the  opening  argument,  that  the  United 
States  h!td  no  greater  or  other  power  over  the  quays,  ihan  they  had 
over  the  streets ;  and  the  counsel  for  the  United  States  had  been 
challenged  to  show  a  distinction  between  the  two  cases.  This  call 
had  been  answered  by  judge  Porter,  in  the  following  words :  "  the 
streets  of  a  town  are  no  doubt  what  is  denominated  in  our  law,  pub- 
lic places,  and  they  are  protected  from  change  and  alienation,  by  all 
the  rules  which  apply  to  things  of  this  description.  But  the  power 
of  the  grantor  over  them,  even  if  he  should  be  the  king,  is,  in  my 
opinion,  much  more  limited,  than  that  he  possesses^over  other  things 
of  the  same  kind.  So  long  as  the  town  remains  unincorporated,  and 
he  retains  the  power  of  regulating  its  police  and  government,  by 
laws  and  ordinances,  he  may  modify,  abridge  or  enlarge  the  streets, 
but  he  cannot  deprive. the  inhabitants  of  the  use  of  tbcm  ;  and  for 
an  obvious  reason.  Streets  arc  indispensable  to  the  enjoyment  of 
urban  property.  Without  them  a  town  could  scarcely  be  sold  to 
exist;  the  inhabitants  of  it  would  be  as  prisoners  in  their  own  houses. 
It  may,  therefore,  be  readify  admitted,  that  the  sovereign  power  of 
no  country,  could  deprive  the  owneis  and  occupants  of  lots  and 
bouses,  of  things  indij^ptnsable  to  the  use  and  enjoyment  of  the  pro- 
perty sold  or  conceded;  without  violating  the  plainest  dictates  of 
justice,  and  the  general  principles  of  Uiw,  applicable  to  all  other 
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cases  of  the  same  kind.  But  its  inability  to  do  so  would  not  pro- 
ceed from  their  being  destined  tp  pubUc  purposes ;  but  because,  with- 
out them,  the  property  granted  could  not  be  enjoyed-  Just  as,  on  the 
same  principle,  an  individual  whogranted  a  portion  of  his  land,  which 
could  not  be  reached  but  by  passing  over  other  portions  of  it,  would 
be  considered  as  having  conceded  to  the  grantee,  the  right  of  way 
over  the  part  retained.  It  is  a  well  settled  principle,  that  whenever 
an  iudividual  or  the  law  giveth  any  thing,  there  is  impliedly  given, 
at  the  same  time,  whatsoever  is  necessary  to  its  enjoyment  The 
limitation,  therefore,  contended  for  on  the  poVer  of  the  sovereign 
over  streets,  may  be  well  conceded  to  the  whole  extent  pressed  in 
argument,  without  at  all  aflfecting  his  authority,  or  his  rights  over 
vacant  ground  not  proved  to  be  necessary  to  the  use  of  private  pro- 
perty.** 

The  same  opinion  shows  also,  that  even  admitting  that  the  vacant 
space  in  question,  had  really  been  dedicated  to  public  use,  by  the 
king  of  France,  that  such  dcdicatioa  was  not  irre\ocable,  nor  the 
land  rendered  inalienable;  but  on  the  contrary,  the  dedication 
might  be  revoked  and  the  land  alienated  by  the  sovereign. 

Judge  Porter  also  arrives  at  the  same  conclusion,  as  to  the  want  of 
title  in  the  city,  on  other  grounds.  He  shows  that,  unless  words 
can  make  or  change  things,  no  part  of  the  ground  left  between  the 
city  and  the  river,  can  be  regarded  as  a  quay,  save  that  which  was 
prepared  for  the  reception  and  discharge  of  vessels,  by  the  creation  of 
the  levee  or  artificial  embankment.  And  admitting  that  this  space 
was  really  a  quay,  he  then  argues,  that  only  so  much  of  it  as  is 
actually  necessary  to  the  loading  and  unloading  of  vessels,  is  pro- 
perly to  be  regarded  as  public. 

Thus  far  judge  Porter  had  chiefly  considered  the  case  oii  the  law 
of  France.  He  then  exaniines  the  law  of  Spain,  which  brings  him 
to  a  result  equally  fatal  to  the  claims  of  the  city. 

Judge  Matthews,  who  concurred  in  this  opinion,  supported  some 
of  the  points  above  referred  tc^,  by  additional  arguments  atid  authori- 
ties. This  decision,  tnough  not  obligatory  on  this  court,  is  entitled 
to  the  greatest  respect.  The  case  turned  on  the  French  and  Span- 
ish laws,  with  which  this  court  is  not  particularly  conversant.  The 
state  judges  were  familiar  with  those  systems,  and,  as  they  must, 
tio  doubt,  have  been  ilisposed  to  incline^  an  all  doubtful  questions,  in 
favour  of  the  city,  their  decision  may  be  regarded  as  of  the  highest 
authority.   It  should  also  be  Aieiitinetjriilatthe  sa^ne  decision  in'effect. 
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though  the  cases  were  diflferent  in  their  circurasiances,  had  been 
previously  made  by  the  sqpreme  court  of  Louisiana,  in  the  cases  of 
the  grants  to  Mentzinger  and  Liotaud,  whose  claims  before  the  com- 
missioners are  also  among  the  proofs  in  this  cause.  3  Martin  296  ; 
Chabot  V.  BlanCy  5  Martin. 

Independently  of  the  decisions  of  (he  local  tribunals,  it  is  submit- 
ted, that  on  the  facts  stated  in  the  record,  it.  is  apparent  that  the 
city  has  no  title.  No  law  of  France  or  Spain,  nor  ony  grant  from 
either,  nor  any  documentary  evidence  of  any  kind,  is  introduced  or 
appealed  to  by  the  city,  for  the  purpose  of  showing  that  the  ground 
in  controversy  had  ever  been  expressly  granted  to  the  city.  The 
right  of  property  depends  on  the  state  of  the  title  in  October  1800, 
when  the  country  was  retroceded  by  Spain  to  France  ;  and  in  the 
absence  of  any  written  declaratioif  of  the  right  to  (his  property, 
the  presumption  of  law  is,  that  it  belonged,  at  that  time,  to  the 
sovereign,  as  a  part  of  the  national  domain.  The  circumstances 
appealed  to  by  the  other  side,  for  the  purpose  of  overconnng  this  pre- 
sumption, and  showing  title  in  the  city,  must  be  referred  to  the  laws 
by  which  the  territory  was  governed  prior  to  1800  ;  that  is  to  say, 
the  laws  of  France,  from  the  settlement  of  the  county,  until  1769, 
when  the  Spanish  laws  were  put  in  force,  and  the  latter  from  that 
time. 

The  counsel  for  the  city,  in  the  pamphlet  handed  to  the  court  as 
a  part  of  the  opening,  whilst  they  admitted  that  the  city  had  never 
received  a  grant  from  the  French  crown,  yet  contended,  that  by  the 
designation  of  the  premises  on  the  plans  of  the  city  as  a  quay^  and 
by  the  possession  and  enjoyment  set  forth  in  the  case^  the  land  was 
as  completely  separated  from  the  domain,  and  as  clearly  vested  in 
the  inhabitants  of  the  city,  as  if  there  had  been  a  formal  grant  from 
the  French  crown.  In  answer  to  this,  the  attorney-general  contend- 
ed, that  the  most  that  could  possibly  be  made  of  the  designation  on 
the  plans,  and  the  other  facts  relied  on  by  the  city,  was,  that  the 
vacant  space  in  question  had  been  dedicated  to  public  uses — they 
did  not  even  begin  to  show  a  title  in  the  corporation.  By  the  French 
law,  as  it  existed  at  the  time  the  city  was  laid  out,  and  (torn  that 
time  until  the  cession  to  Spain,  quays  and  other  public  places  in 
cities,  belonged  to  the  crown,  as  a  part  of  the  public  domain.  Do- 
mat's  Public  Laws,  book  1,  tit.  6,  sec.  1,  art.  7 ;  Encyc.  Math.  Ju- 
risprudence, art.  Domaine. 

As  to  the  extracts  from  the  Partidus  and  other  Spanish  laws,  they 
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only  show  that  cities  might,  by  the  law  of  Spin,  hoU  commons  and 
oiher  public  places ;  they  do  not  prove  that  cities,  under  that  law, 
could  hold  the  absolute  titles  in  those  places,  nor  any  title  whaterer 
in  the  soil ;  and,  above  all,  they  prove  nothing  as  to  ihis  particular 
case. 

The  law  as  to  increases  of  land  formed  by  alluvion,  was,  no  doubt, 
correctly  stated,  by  the  opening  counsel ;  but  it  could  not  help  the 
city  in  the  present  case.  The  ht jcreose,  by  alluvion,  was  on  the  outer 
side  of  the  levee,  which  had  been  greatly  widened  by  it;  whereas^ 
the-  ground  now  in  controversy,  is  wholly  on  the  inner  side.  Be- 
sides, the  increase  by  alluvion  belongs  to  the  owners  of  the  soil  lo 
which  it  is  added  ;  and  as  the  city  corporation  has  been  shown  not 
to  be  the  owners  of  the  soil,  they  have  no  title  to  the  increase,  not 
even  to  the  use  of  it.  Livingston  in  5  HalPs  Law  Journal,  p.  180^ 
150,  172,  188.  Nor  is  there  any  hardship  in  this ;  because  the  levee 
has  been  widened  by  revenues  granted  to  the  city  by  the  crowns  of 
France  and  Spain. 

Title  by  prescriptUm  is  also  set  up.  But  by  the  French  law  there 
can  be  no  title  by  prescription  against  the  crown,  in  any  case,  unless 
it  be  immemorial.  Alard  v.  Lobau,  3  Martin,  New  Series,  293.  And 
such  things  as  are  destined  to  common  or  public  use,  such  as  banks  of 
rivers,  &c.  cannot  be  acquired  by  prescription.  Domat's  Civil  Law, 
b.  3,  tit.  7,  sec.  5,  art.  2.  And  though,  by  the  Spanish  law,  cities 
and  towns  may  acquire,  by  prescription,  a  title  to  the  use  of  land  for 
commons  and  other  public  places,  they  cannot  acquire  an  absolute 
title  in  that  way.  But  there  is  no  such  long  continued  and  unin- 
terrupted possession  here,  as  is  required  by  the  Spanish  law,  to  con- 
stitute a  title  by  prescription.  (For  the  rules  of  the  Spanish  law  on 
this  subject,  see  Institutes  of  the  Laws  of  Spain,  quoted  in  White's 
Compilation,  p.  70.) 

The  opening  counsel  had  contended,  that  if  the  right  of  dominioD, 
(he  title,  did  really  remain  in  the  sovereigns  of  France  and  Spain, 
whilst  they  owned  the  country,  yet  that  the  title  was  held  by  them 
subject  to. public  uses  ;  and  that,  by  the  cession  to  the  United  States, 
^and  by  tlie  incorporation  of  the  city  of  New  Orleans,  by  the  territo- 
rial legislature,  under  the  authority  of  the  United  States,  the  title 
and  dominion,  subject  to  such  public  use,  became  vested  in  the  city 
corporation.  The  answer  to  this  argument  will  be  found  in  the  act 
of  incorporation  itself.  It  gave  the  cori)oration  a  capacity  to  acquire 
lends  according  to  our  law  of  corporations ;  and  it  vested  in  them 
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all  ihe  eBlates^  whether  real  or  personal,  which  theretofore  belonged 
to  the  city  of  New  OrleanS)  or  were  held  for  its  use  by  the  cabildo^ 
under  the  Spanish  government,  or  the  municipality,  after  the  trans- 
fer of  the  province  to  France,  and  which  had  not  been  legally  alien- 
ated, or  lost  or  barred ;  but  it  gave  to  the  corporation  no  new  title 
to  the  land  in  question.  The  territorial  I^gislattire,  indeed,  had  no 
power  to  grant  such  a  title.  The  act  of  the  26th  March  1804,  which 
organized  the  territorial  government,  expressly  declared  that  the. 
governor  and  legislative  council  should  have  no  power  over  the  pri- 
mary disposal  of  the  soil.  The  act  of  incorporation,  therefore,  merely 
confirmed  to  the  new  corpora^tion  the  okl'title,  and  we  are,  therefore,, 
necessarily  turned  over  to  the  former  question. 

The  attorney-general  next  contended,  that  the  absolute  title  to  the 
premises  in  dispute  had  been  vested  in  the  United  States  by  the 
treaty  of  cession  of  1803.  This  was  the  conclusion  of  a  majority  of 
the  court  in  the  case  of  Dh  Armas  and  CucuUu  v.  The  City  of  New 
Orleansy  before  cited ;  and  there  are  in  the  present  record  some  evi- 
dences of  title  not  presented  in  that  case ;  ail<d  various  arguments 
applicable  to  this  point,  not  noticed  in  the  opinions  of  Judges  Porter 
aikl  Matthews,  may  abp  be  suggested.  Title  to  land  in  Louisiana, 
as  well  as  in  other  parts  of  this  continent,  was  founded  on  discovery. 
Johnson  &  Graham  y.  M'Intosh,  8  Wheat  £93.  The  whole  soil, 
subject  only  to  the  right  of  Indian  occupancy,  was  treated  as  a  part 
of  the  national  domain.  In  September  1712,  Louis  XIV.  granted 
to  Anthony  Crozat  the  commerce  of  Louisiana  for  fifteen  years,  with 
the  mines,  &c.  in  perpetuity.  1  Martin's  History  of  Louisiana  178. 
White's  Compilation  159.  This  grant  extended  the  edicts  and  ordi- 
nances of  the  realm,  and  the  customs  of  Paris,  to  Louisiana.  In 
August  1717  Crozat  surrendered  his  grant  to  the  crown,  and  in  the 
same  year  the  commerce  and  government  of  Louisiana  were  granted 
to  the  Western  Company  for  twenty-five  years.  The  lands  of  the 
territory  were  also  granted  them  in  perpetuity.  1  Martin  198,  199. 
The  site  of  New  Orleans  was  selected  in  1718  by  Bienville,  who  had 
been  commissioned  as  governor  by  the  Western  Company.  1  Mar- 
tin 204, 214.  The  designation  of  the  ftioy,  and  the  general  plan  of 
the  city,  was  made  under  the  authority  of  the  Western  Company. 
But  though  that  company  held  the  title  in  all  these'  lands  at  Ihat 
time,  this  does  not  alter  the  case.  ^They  represented  the  sovereign, 
not  only  in  their  capacity  to  mak^  grants- of  land,  but  also  in  the 
regulation  of  commerce     In  designating  the  quayf  they  acted  in  the 
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latter  character,  as  wall  as  in  the  former:  aod  the  ease  most  there* 
fore  stand  on  precisely  the  same  ground  as  if  the  city  had  been  hid 
out  by  the  crown,  at  a  time  when  the  whole  title  was  in  it  The 
Western  Company  surrendered  their  grant  to  the  king  in  January 
1732  (1  Martin  287),  and  the  French  crown  was  thus  re-invested 
with  its  original  title,  and  all  lands  not  previously  granted  were  re- 
united to  the  public  domain,  and  so  continued  until  1769;  whentiie 
secret  treaty  made  in  1763,  by  which  Louisiana  was  ceded  toSpaiDb 
was  promulgated,  and  the  territory  delivered  to  the  Spanish  authori> 
ties.  1  Martin  329;  2  Martin  2.  The  premises  in  question  havisg 
never  been  granted  to  the  city,  and  being  a  part  of  the  public  donieiB 
at.the  time  of  this  treaty,  passed  by  it  to  the  crown  of  Spain,  by 
which  it  was  held  as  a  part  of  the  domam  belonging  to  that  crown, 
until  1803,  when  the  treaty  of  retrocession,  made  at  Si  Ildefonso  cs 
the  Ist  October  1800,  by  which  Spain  ceded  Louisiana  to  the  Frenck 
republic,  was  carried  into  effect.  2  Martin  182.  The  title  to  tisa 
premises  being  in  the  king  of  Spain,  and  not  in  the  city  of  New  Or- 
leans, at  the  time  of  the  execution  of  the  treaty  of  Si  Ddefooeo^  it 
passed  to  the  sovereign  of  France  as  a  part  of  the  national  domtiii; 
and  under  that  treaty  the  French  republic  acquired,,  to  use  the  lan- 
guage of  their  cession  to  us,  **an  incontestable  title  to  the  domain, 
and  to  the  possession  of  the  said  territoiy.'*  The  title  ihus  acquired 
by  France,  together  with  the  sovereignty  of  the  country,  passed,  by 
the  treaty  of  cession  of  1803,  to  the  United  States.  The  second 
article  of  this  treaty  declares,  that  in  the  cession  are  iadoded  "the 
adjacent  islands  belonging  to  Louisiana,  all  public  lota  and  squaiei^ 
vacant  lands,  and.  all  public  buildings,  fortifications,  barracks,  and 
other  edifices,  which  are  not  private  property.^  This  enumeration 
ivas  probably  unnecessary,  but  seems  to  have  been  inserted  fiom 
greater  caution,  and  as  if  with  a  view  to  this  very  question.  It  ii 
evident,  from  the  language  of  this  article,,  that  public  lots  and  sqoaiti 
in  cities  were  not  regarded  as  the  property  of  the  cities,  but  as  the 
property  of  the  crown;  and  as  there  were  no  such  puUic  lots  and 
squares  within  the  territory  of  Louisiana,  except  in  the  cities  rf  Nev 
Orleans  and  Natchez,  public  places  in  those  cities  must  have  been 
specially  intended  by  the  framers  of  the  article.  The  vacant  space 
now  in  controversy,  was  a  public  lot  or  square  within  the  meaoing 
of  the  treaty ;  and  as  it  has  been  decided  by  the  highest  court  of  the 
state  of  Louisiana  not  to  be  the  property  of  the  city,  it  necessarily 
passed  to  the  United  States. 
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It  was  contended  in  the  opening,  by  ihe  learned  counsel  for  the 
city,  that  even  admitting  that  the  sovereigns  of  France  and  Spain 
bad  the  title  to,  .and  the  control  of  these  premises,  and  that  the  same 
passed  to  the  United  States  by  the  treaty,  it  did  not  necessarily  fol- 
low, that  the  United  States  yet  retain  such  title  and  control ;  and  it 
was  argued,  that  on  the  creation  of  the  state  of  Louisiana,  that  state 
became  invested  with  all  the  title  and  control  of  the  former  sove- 
reigns. This  argument  was  attempted  to  be  supported  by  the  third 
article  of  the  treaty  of  cession,  and  the  act  admitting  Louisiana  into 
the  union;  and  it  was  said,  that  if  such  was  not  the  case,  the  in- 
habitants of  the  ceded  territory  would  not  possess  all  the  rights  and 
advantages  of  citizens  of  other  states ;  nor  the  state  be  placed  on  an 
equal  footing  with  Ihe  other  states.  But  the  third  article  of  the 
treaty  relates  only  to  the  rights  which  are  to  be  enjoyed  by  indivi- 
duals ;  and  the  act  of  congress  of  the  26th  of  February  1811,  au- 
thorizing the  formation  of  a  state  government,  rec}uired  as  a  condi- 
tion, that  the  people  of  the  proposed  state  should  for  ever  disclaim 
all  right  or  title  to  the  waste  or  unappropriated  lands  within  the 
territory ;  and  that  the  same  should  be  and  remain  at  the  sole  and 
entire  disposition  of  the  United  States.  This  condition  was  acknow- 
ledged in  the  state  constitution,  and  reiterated  in  the'act  of  the.8lh 
of  April  1812,  by  which  the  state  was  admitted  into  the  union. 

The  ownership  of  the  premises  by  the  crowns  of  France  and  Spain 
as  a  part  of  the  public  domain,  and  the  consequent  title  of  the  United 
States,  are  supported  by  many  acts  of  ownership,  and  by  frequent 
recognitions  of  the  city  authorities ;  the  most  important  of  which 
are  enumerated  in  the  agreed  statement  .of  the  facts  proved,  and  of 
evidence  offered  by  the  plaintiffs.  It  was  said  by  the  opening  coun- 
sel, that  these  were  not  evidences  of  title,  but  only  evidences  of  the 
exercise  of  a  claim  of  title,  and  of  acquiescence  by  the  city  authori- 
ties. That  remark  was  a  mere  solecism  ;  for  what  is  evidence  of 
the  exercise  of  ownership,  especially  when  acquiesced  in  by  the  ad- 
verse party,  but  evidence  of  title  t  Proofs  of  this  sort  are  the  very 
highest  evidence  of  title ;  and  they,  therefore,  deserve  the  particular 
attention  of  the  court.  In  the  present  case,  the  acts  of  ownership  on 
the  part  of  the  crown,  and  of  acquiescence  on  the  part  of  the  city 
authorities,  commence  from  a  very  early  date. 

Among  the  proofs  produced  by  the  corporation,  are  the  papers  re- 
lating to  fourteen  saVes,  and  other  documents ;  which  were  intro- 
duced to  prove  that  the  houses  in  the  front  row  of  the  city  were 


684  SUPREME  COURT. 

[New  Orleant  7.  The  United  Btatoe.] 
described  as  bounded  in  froot  by.  the  quay ;  and,  also^  to  show  thai 
the  city  lots  extended  no  further.  Among  these  sales  there  are 
several  of  lots  on  the  quay ;  pot  bounded  by  the  quay :  but,  as  would 
seem  from  the  descriptions,  actually  situated  on  it,  and  forming  pari 
thereof.  The  grant  to  Broutin  is  for  a  lot  ^'  on  the  wharf,"  to  be 
held  by  him  and  his  heirs  and  assigns  as  his  own  property;  ^sub- 
ject to  the  services  which  may  be  imposed  by  his  majesty  by  reason 
of  his  domain  i**  and  on  certain  conditions  to  be  performed  by  hiiii» 
^<  under  the  penalty  of  the  said  lot  being  re-united  to  his  majeslj's 
domain.'' 

Barracks  were  erected  on  the  premises  by  the  French  govermneni 
before  the  year  1 757 ;  and  the  troops  were  frequently  exercised  thereon. 
The  commercial  use  of  the  quay  was  also  under  the  authority,  and  for 
the  benefit  of  the  crown,  or  those  who  represented  it,  as  contra- 
distinguished from  the  city.    From  1769  to  180S,  there  are  varioui 
acts  of  ownership  on  the  part  of  the  Spanish  icrown ;  most  of  whid 
also  involve  a  recognition  by  the  city  authorities  of  the  title  of  the 
crown.     The  barracks  erected  by  the  French  government,  and  the 
use  of  the  premises  as  a  parade  ground,  were  continued.     On  the 
22d  of  February  1770,  governor  O'Reilly,  acting  in  the  name,  and 
with  the  authority  of  the  king,  granted  to  the  city,  among  other 
things,  a  tonnage  duty  to  be  paid  by  vessels  and  boats  coming  to  the 
city,  to  be  appropriated  to  the  reparation  of  the  levee.    Several  im- 
perfect grants,  and  two  complete,  titles  were  also  made  by  the  Span- 
ish governor,  as  the  representative  of  the  crown,  between  1788  and 
1803,  of  portions  of  the  quay ;  which  grants,  after  the  cession,  were 
confirmed  by  acts  of  congress.    [The  attorney-general  here  reviewed 
the  cases  of  Magnon,  Chesse,  Bertrand,  Urtubuise,  Mentzinger,  and 
Liotaud  ;  and  laid  great  stress  on  the  grants  by  the  Baron  de  Caron- 
delet  to  the  two  latter ;  and  on  the  allegations  in  their  grants,  that 
the  lots  granted  were  part  of  the  royal  land^,  &c.    As  to  Magnon's 
case,  he  insisted,  that  the  opinion  of  the  attorney-general  merely  spoke 
of  the  proposed  grant  as  a  thing  that  might  be  disagreeable  to  the 
city  council :  but  not  as  an  act  that  would  violate  their  rights.]     In 
three  of  these  cases  (those  of  Mentzinger,  Bertrand  and  Liotaud)  the 
title  thus  derived  from  the  United  States  was  held  valid  by -the  suprecje 
court  of  Louisiana.     Prior  to  1793,  the  Spanish  government  erected 
a  customhouse  and  a  tobacco  warehouse  on  the  premises;  the  fonsier 
of  which  existed  at  the  period  of  the  cession  to  the  United  States, 
and  has  been  3ince  kept  up  by  them. 
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The  use  thus  made  by  the  governmenis  of  France  and  Spaini  was 
all  that  thenature  of  the  subject  and  the  circumstances  of  the  times 
required  or  admitted ;  and  the  facts  that  some  small  buildings  were 
erected  by  the  city  authorities  during  this  period,  and  that  the  inha- 
bitants of  the  city  sometimes  used  it  as  a  common,  are  not  inconsist- 
ent with  the  title  and  ownership  of  the  crown.  There  is  no  instance^ 
from  the  laying  out  of  the  city  to  the  present  day,  until  the  attempt 
which  led  .to  the  present  suit,  of  any  pretence  on  the  part  of  the  city 
authorities  that  they -Were  capable  of  granting  these  lands;  and 
until  the  late  cases  in  the  state  courts,  they  never  alleged  that  the 
crowns  of  France  and  Spain  before  the  cession,  and  the  United  States 
since,  had  not  the  power  to  make  such  grants. 

The  acts  of  the  parties  after  1769,  show  beyond  controversy,  that 
in  the  judgn;ent  of  all  the  Spanish  authorities,  the  land  in  question 
belonged  to  the  crown,  and  not  to  the  city.     And  even  were  it  proved, 
(which  is  not  admitted)  that  according  to  the  French  law^  the  ground 
between  the  lots  appropriated  as  private  property,  and  the  water, 
was  all  called  quay^  and  was  the  property  of  the  city  authorities ; 
yet  if  the  government  of  Spain,  after  the  country  passed  under  that 
jurisdiction,  deprived  the  city  of  this  property/and  held  and  used  it 
as  the  property  of  the  Spanish  crown,  this  court  will  not  now  re- 
vise the  decision  of  the  Spanish  tribunals,  and  inquire  whether  the 
title  to  this  ground  was  justly  or  unjustly  taken  from  the  city  autho- 
rities and  vested  iii  the  crown.     But  they  will  recognize  and  sup- 
port the  title  as  it  existed  and  was  recognized  by  the  proper  tribunals 
at  the  time  of  the  cession  to  the  United  States.    And  as  it  is  not 
preten.ded  that  any  change  in  the  title  took  place  between  the  times 
of  the  cession  to  France,  and  the  transfer  by  France  to  the  United 
States,  the  rights  of  the  United  States,  and  of  the  corporation,  must 
be  tested  by  the  state  of  th^  title,  as  understood  and  maintained  by 
the  Spanish  authorities,  at  the  time  they  ceded  the  country  to 
France.    For  if  the  property  originally  belonged  to  the  corporation, 
or  municipal  authorities,  and  was  unjustly  wrested  from  them,  and 
converted  to  the  use  of  the  Spanish  government,  as  public  property, 
the  courts  of  the  United  States  will  not  revise  and  reverse  decisions 
which  the  despotic  character  of  the  Spanish  government  authorized 
and  sanctioned.    Those  decisions  may  have  been  mode  in  direct 
violation  of  the  principles  which  regulate  and  protect  private  pro- 
perty, according  to  our  institutions ;  but  they  are,  nevertheless,  bind- 
itkg  on  the  parties  affected  by  them. 
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Since  the  cession  lo  the  United  Slates,  and  the  incorporatioQ  ef 
the  city,  the  former  has  claimed,  wiili  the  acquiescence  of  the  latter, 
the  full  ownership  of  these  premises.  In  lfi06,  the  corporation  pre- 
sented,  under  the  act  of  the  2d  of  March  1805,  to  the  register  and 
commissioner  of  the  eastern  laqd  district  of  the  territory  of  Orleans^ 
a  claim  to  certain  lands  in  the  Vicinity  of  the  city,  alleged  to  have 
been  granted  at  the  time  the  city  was  established,  to  the  inbabilaiiu 
of  the  cily,  to  be  used  as  a  common  for  ever,  and  prayed  for  their 
confirmation.  This  claim  seems  to  have  been  understood  by  all  par- 
ties, as  embracing  the  land  now  in  controversy,  as  well  as  other 
land.  The  board  rejected  the  claim  as  to  certain  lands  occupied  for 
fortifications,  and  also  as  to  all  'Mots  and  vacant  parts  of  land  be- 
tween the  said  fortifications  and  the  city,  and  within  and  in  front  of 
the  city,  between  Levee  street  and  the  river."  This  decision  wat 
acquiesced  in  at  the  time  ;  and  if  the  premises  in  question  bad  beei 
as  clearly  embraced  in  the  petition,  as  they  are  in  the  decree  of  the 
commissioners,  the  decision  would  have  been  conclusive.  It  may  be 
said,  that  the  premises  now  in  dispute  were  not  embraced  in  those 
proceedings ;  and  if  this  be  so,  the  fact  furnishes  strong  proof  that 
at  the  time  the  claim  was  made,  the  city  authorities  did  not  suppose 
they  had  any  title  to  these  lands.  Had  they  then  claimed  any  such 
title,  they  would,  no  doubt,  have  preferred  a  claim  for  the  confirma- 
tion thereof,  under  the  act  of  congress  of  the  2d  of  March  1805. . 

In  1812,  the  city  council  passed  a  resolution  directing  an  applica- 
tion to  be  made  to  congress,  for  the  grant  of  a  lot  on  the  guay^  to  be 
used  for  the  erection  of  a  fire  pump ;  in  which  resolution,  they  ex- 
pressly admitted  that  the  vacant  space  between  the  riveir  and  the 
front  line  of  houses,  could  never  be  sold  or  rented  to  private  individu- 
als, or  disposed  of,  except  for  objects  of  public  utility ;  and  the  whole 
resolution,  and  the  application  made  to  congress,  proceed  upon  the 
admission,  that  the  goveroment  of  the  United  States  was  alone  com- 
petent to  make  a  grant  of  any  portion  of  these  premises. 

Pursuant  to  this  application,  congress,  by  the  act  of  Sd  April  1812 
(4  Bioren  &  Duane  400),  granted  to  the  corporation  of  the  city  of 
New  Orleans  the  use  and  possession  of  a  lot  between  Levee  street 
and  the  high  road ;  with  a  proviso,  that  if  the  same  should  not  be 
occupied  for  the  purposes  indicated,  within  three  years,  or  sliould 
thereafter  cease  to  be  so  occupied  for  the  term  of  three  years^  the 
right  and  claim  of  the  United  States  should  remain  unimpaired. 
The  act  of  the  20th  April  1818,  vol.  6,  p.  S48,  ^^authorixinff  the  dis> 
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posal  of  certain  lots  of  public  ground  in  the  city  of  New  Orleans  and 
town  of  Mobile,**  and  the  act  of  SOth  March  1822»  vol.  7,  p.  24,  sup- 
plementary thereto,  were  both  passed  at  the  solicitation  of  the  city 
coqwration,  and  both  contain  similar  recognitions  of  the  title  of  the 
United  States.  The  act  of  the  28lh  February  1823«  vol.  7,  p.  UO, 
in  relation  to  the  lot  on  .which  the  navy  storehouse  is  situated,  and 
which  is  thereby  granted  to  the  corporation,  admits  of  the  like  re- 
mark. The  act  of  the  21st  April  1806,  vol.  4,  p.  61,  granting  to  the 
corporation  of  the  city  of  Natchez  the  right  of  the  United  States  to 
all  the  labd  lying  between  the  front  street  and  the  Mississippi,  on 
condition  that  the  premises  should  neither  be  cultivated  nor  occupied 
by  buildings,  but  that  it  should  be  planted  with  trees  and  preserved 
as  a  common,  may  also  6e  referred  to  as  evidence  of  the  general 
understandiug,  that  the  title  in  vacant  places  of  this  sort  had,  by  the 
treaty  of  cession,  been  vested  in  the  United  States. 

It  is  also  matter  of  public  history,  of  which  the  court  will  take 
judicial  notice,  that  during  the  pepdency  of  the  present  writ  of  error, 
the  corporation  of  New  Orleans  has  petitioned  congress  to  grant  to 
it  the  very  lands  now  in  controversy,  and  that  the  argument  of  the 
cause  was  delayed  for  one  or  two  terms,  for  the  express  purpose  of 
enabling  the  corporation  to  present  this  application,  and  to  obtain  a 
dec^ision  thereon. 

In  accordance  with  these  admissions,  has  been  the  actual  conduct 
of  the  parties  ever  since  the  cession  to  the  United  States.  In  1819 
the  United  States  erected  on  the  quay  a  building  which  is  yet  occu- 
pied by  them  as  a  customhouse  and  courthouse;  and  they  also 
caused  the  same  and  the  adjacent  grounds  to  be  enclosed  with  a 
fence;  and  if  they  have  not  had  the  exclusive  use  of  the  remainder 
of  the  premises  in  controversy,  neither  has  there  been  any  such  use 
on  the  part  of  the  corporation.  Under  these  circumstances  the  pos- 
session follows  the  legal  title,  and  was  therefore  in  the  United  Slates 
at  the  commencement  of  the  miit,  as  alleged  in  their  {petition. 

11.  If  the  co/poration  of  New  Orleans  has  any  legal  interest  in  the 
premises,  it  is  not  such  an  interest  as  can  authorize  the  absolute  sale 
of  said  premises,  in  lots,  to  individuals ;  because  the  interest  of  the 
city  is,  at  most,  a  mere  servitude  for  the  benefit  of  the  inhabitants 
of  the  city,  or  of  the  public  generallv«  whibt  the  title  to  the  soil  is 
vested  in  the  United  Sutes.  , 

In  discussing  the  first  point  it  had  been  shown,  that  the  corpora- 
tioQ  of  New  Orleans  had  no  title  to  the  soil ;  and  on  the-most  liberal 
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construction  of  the  facts,  and  urith  every  disposition  which  might  be 
felt  to  maintain  and  extend  their  interests,  it  would  seem  to  be  im- 
possible to  go  farther  than  the  opinion  of  chief  justice  Martin,  wb 
merely  contended  that  the  quay  had  been  irrevocably  dedicated  to 
public  use  for  the  benefit  of  the  inhabitants  of  the  city  and  the  pabfc 
at  large,  and  that  the  property  was  therefore  put  hors  do  eommem. 
Indeed,  the  greater  part  of  the  opening  argument  had  beeo  diiecid 
to  this  point ;  and  if  nothing  more  than  this  has  been  estabiidie^ 
then  it  is  plain  that  the  decree  must  be  affirmed.    Suppose  the  hmk 
to  have  been  dedicated  to  public  use,  and  the  city  corporalioo  tohaie 
the  legal  title  to  such  use,  yet  the  fee  chacged  with  this  paUie  im^ 
must  have  remained  in  the  crowns  of  France  and  Spain,  and  ttm 
them  must  have  passed  to  the  United  States,  who,  as  the  presat 
owners  of  the  soil,  have  a  right  to  enjoin  the  city  corporatioD  to 
proceeding  to  sell  for  its  own  exclusive  benefit.    Supposing ^thea^ 
corporation  to  have  the  legal  title  in  the  servitude ;  it  is  plain  An 
this  does  aot  authorize  it  to  sell  the  whole  estate,  appropriatiog  As 
proceeds  to  its  own  use,  and  that  too  without  the  consent  of  ik 
owners  of  the  fee.     On  the  contrary,  according  to  the  rules  bothrf 
the  civil  and  common  law,  if  the  property  ceases  to  be  used  for  As 
purpose  to  which  it  has  been  dedicated;  if  the  servitude  is  abandoMi 
or  extinguished,-  the  whole  estate  reverts  to  the  owner  of  the  nit 
whose  title  then  becomes  absolute."  In  such  case,  the  original  ovao^ 
or  those  who  have  succeeded  to  his  rights,  will  hold  the  land  tni 
from  the  incumbrance  of  the  servitude*. 

III.  If  the  corporation  has  any  title  to  the  soil,  then  the  sameii 
charged  with  a  servitude  held  by  the  United  States  for  their  sn 
use,  and  for  the  use  of  the  public  generally. 

If  upon  any  ground  it  should  be  held,  that  the  title  to  the  soO  im 
passed  to  the  city  corporation,  'iien,  cs  it  is  admitted  and  conteaU 
by  the  counsel  for  the  city  that  the  lands  were  originally  dcsigsJ 
for  public  use  *as  a  fuay,  the  question  will  arise,  by  whom  is  lis 
servitude  held  1  According  to  the  law  of  France  (as  already  Ami, 
all  public  places,  including  quays^  are  held  by  the  crown  for  the  hi 
of  the  public.  This .  title  passed  to  the  Spanish  crown,  and  w 
retained  by  it,  until  retroceded  to  the  French  republic.  By  the  tmf 
of  cession  of  1803,  this  servitude  -passed  to  the  United  States;  id 
until  they  grant  it  to  the  state,  or  to  the  city,  they  must  coDtiasii 
hold  it,  provided  they  have  a  capacity  to  do  so  under  the  oomcitsiis 
of  the  United  States.    That  they  had  such  a  capacity  dofior  ^ 
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existence  of  the  territorial  governmebt,  cannot  admit  of  doubt ;  and 
they  must  now  have  the  same  capacity  in  this  respect,  in  regard  to 
Louisiana,  which  they  possess  in  regard  to  the  other  states.     Under 
the  powers  to  lay  and  collect  imposts,  and  to  regulate  commerce, 
they  may  undoubtedly  acquire  and  hold  wharves,  storehouses^  &c. 
And  in  a  great  commercial  city  like  New  Orleans,  what  consiitu- 
tiooal  difficulty  is  there  to  prevent  them  from  holding,  for  the  purpose 
of  facilitating  the  collection  of  imposts  and  the  regulation  of  com- 
merce, the  use  of  a  tract  like  ih^.quay  ?    It  might  not  be  necessary 
or  expedient  in  ordinary  cases,  for  the  United  States  to  acquire  a 
servitude  of  this  sort  in  so  large  a  tract;  but  their  power  to  hold  such 
1^  title  cannot  depend  on  the  extent  of  the  tract.     Besides,  although 
the  territories  adjacent  to  the  Mississippi  riv^r  have  been  formed  into 
states,  the  United  States  yet  have  an  interest  in  the  navigation  of 
the  Mississippi ;  and  have  so  lately  as  1824  (Laws  U.  S.  vol.  7,  p.  329, 
SSI),  granted. lands  to  the  parishes  of  Point  Coupee  and  West  Baton 
Rouge,  for  the  purpose  of  keeping  up  levees  on  the  bank  of  that  river. 
It  IB  therefore  submitted,  that  the.servitude  in  these  lands  may  be 
well  held  by  the  United  States,  for  the  benefit  of  the  citizens  of  the 
United  States,  and  of  all  others  who  may  wish  to  use  the  same  for 
the  purposes  of  a  quay. 


Ml'  Livingston,  for  the  appellants. 

It  has  been  truly  said  by  the  attorney-general,  that  this  is  a  suit 
of  importance.  Whether  we  consider  the  value  of  property  actually 
depending  on  its  decision,  or  of  that  which  may  be  invplved  in  the 
^*  principles  which  the  decision  may  establish.  But  to  the  appellanteij 
^  its  importance  is  far  greater  than  any  considerations  of  pecuniary 
value  could  give  to  it.  Decided  in  favour  of  the  United  States, 
^^  the  decree  gives  them,  not  only  the  land  contended  for  in  this  suit, 
^'  but  all  that  lying  in  front  of  the  city.  It  cuts  off  from  all  access  . 
^^  navigation,  the  second  commercial  city  of  ihe  union;  shuts  up  their 
^'  streets ;  renders  their  wharves  useless ;  and,  worse  than  an  invading 
:t?^  enemy,  invests  them  with  a  blockade  that  their  valour  can  never 
tk^  raise.  Well,  therefore,  might  the  attorney-general  call  it  an  impor- 
0^-  tant  cause.  But,  happily,  importance  and  difficulty  are  not  syno- 
tf^  nymous.  These  fatal  results  of  a  decree  against  the  appellants,  may, 
]^1^  I  think,  be  avoided  by  a  reference  to  two  cases  lately  decided  in  this 
^ikl'  court ;  those  of  Cincinnati,  and  Pittsburgh :  to  which  the  attention  of 
^^        the  court  has  been  already  drawn. 

^l/  VOL.  X.  —4  M 
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The  facts  are  essentially  the  same  in  character ;  or  where  they 
diSer,  they  are  stronger  hi  our  favour.  Tlie  law  hy  which  they 
are  to  be  governed,  is  the  same  ;  call  it  civil  or  common  law,  it  is 
founded  on  the  principles  of  judtice,  which  never  vary ;  and  the 
only  difference  between  the  two  systems  is,  that  the  rules  which 
have  been  established  by  the  decisions  of  this  court,  were,  under  the 
laws  which  govern  this  case,  matter  of  statutory  enactment. 

Objection?  have  been  raised  to  the  form  of  the  action,  which  it 
will  be  necessary  to  remove  before  we  examine  the  merits.  It  has 
been  said  that  the  counsel  who  opened  (his  case  erred  in  calling  it 
a  suit  in  chancery,  for  the  following  reasons :  it  is  not  so  entitled ; 
no  process  of  subpoena  was  issued  ;  and  a  jury  was  once  impanelled 
to  try  the  issue  of  title.  This'court  will  not  regard  the  want  of  form, 
where  it  is  not  essential  to  the  great  ends  of  justice.  If  the  words, 
therefore,  "in  equity,''  are  not  placed  at  the  head  of  the  record,  but 
the  whole  scope  of  the  petition  is  to  obtain  an  equitable  relief  the 
omission  will  not  be  fatal;,  those  words  can  be  no  more  than  a 
direction  to  the  clerk,  on  what  docket  to  place  the  cause.  Tho  want 
of  a  subpoena  is  supplied  by  a  sumnions,  and  the  appearance  cures 
all  defects  of  mesne  process.  As  little  can  the  objection  avail,  that  a 
jury  had  once  been  summoned ;  for  feigned  issues  to  try  facts  are 
among  the  ordinary  proceedings  of  courts  of  equity. 

But  it  is  objected,  that  here  the  relief  prayed  for  is  not  equitable,  bat 
one  given  by  the  common  law  of  the  country ;  that  the  perpetual  in- 
junction prayed  for  by  the  bill  and  given  by  the  court  below,  !s  nothing 
more  than  the  interdict  of  the  civil  law ;  and  authorities  are  taken  from 
a  pamphlet,  published  some  years  ago,  to  prove  the  position:  and 
that  the  author  of  that  pamphlet,  now  the  counsel  for  the  appellant, 
proved,  as  it  is  said,  conclusively,  that  a  suit  commenced  in  the  same 
form  with  this,  having  the  same  object,  and  in  which  the  same  re- 
lief was  obtained,  was  not  a  suit  in  chancery.  All  this  is  true.  But 
an  essential  circumstance  is  forgotten  in  the  statement.  The  suit 
in  question  (Gravier  v.  The  Corporatioh  of  New  Orleans)  was 
brought  in  the  territorial  court  of  Louisiana,  under  the  first  grade  of 
government;  a  court,  proceeding  according  to  forms,  essentially  those 
of  the  civil  law  ;  governed  in  its  decisions  by  the  rules  of  that  law: 
and,  consequently,  knowing  no  distinction  either  in  its  decrees^  or 
its  modes  of  procedure,  between  equity  and  common  law.  The  ob- 
ject of  Oravier's  suit,  was  to  be  quieted  in  his  possession  :  a  relief 
whic'    if  the  suit  had  been  in  a  chllncery  court,  would  have  been 
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giyen  by  perpetual  injunctioD ;  and  if  according  to  the  laws  which 
governed  the  territory,  by  the  equivalent  remedy  of  a  perpetual  in- 
terdict. The  same  remedy  was  given,  by  the  territorial  court, 
that  would  have  been  given  by  a  court  of  equity,  had  the  distinction 
been  known  to  the  laws  of  the  country ;  but  it  was  not  known  ; 
therefore,  the  proceeding  in  that  case,  was  not  a  chancery  proceed- 
ing, but  one  in  -the  ordinary  execution  of  the  powers  of  the  court. 
Here,  on  the  contrary,  the  suit  is  brought  in  a  court  having  chancery 
jurisdiction ;  the  relief  sought  is  an  equitable  relief;  and  it  will  not 
surely  be  required,  that  authorities  should  be  cited  to  prove,  that 
whatever  may  be  the  laws  of  the  state  in  which  a  court  of  the 
United  States  is  situated,  that  court  has  equity"  jurisdiction:  and 
although,  the  courts  of  such  stale  might  give  relief,  according  to  the 
forms  of  the  common  law,  in  cases  strictly  of  equity  jurisdiction ;  yet 
those  of  the  United  States  are  bound  to  class  them  according  to  the 
nature  of  the  remedy  sought  for. 

The  reference  to  the  pamphlet,  from  which  the  argument  has 
be(^  drawn;  the  flattering  terms  in  which  the  attorpey-general  has 
been  pleased  to  speak  of  it ;  and  the  possibility  that,  in  looking  at  it, 
the  court  may  recur  to  other  parts  then  those  immediately  relating 
to  the  question  before  them,  oblige  me  to  ask  their  indulgence  for  a 
single  observation ;  irrelevant,  it  is  true,  to  the  case,  but  which  I  am 
happy  to  find  an  opportunity  of  making.  That  pamphlet  was  writ- 
ten under  circumstances  in  which  the  author  thought,  and  still 
thinks,  he  had  suflered  grievous  wrongs;  wrongs  which  he  thought, 
and  still  thinks,  justified  the  warmth  of  language  in  which  some 
part  of  his  arguments  are  couched  ;  but  which,  his  respect  for  the 
public  and  private  character  of  his  opponent,  always  obliged  him  to 
regret  that  he  had  been  forced  to  use.  He  is  happy,  however,  to  say, 
that  at  a  subsequent  period,  the  frien.dly  intercourse  with  which, 
prior  to  that  breach,  be  had  been  honoured,  was  renewed  ;  that  the 
offended  party  forgot  theinjuty;  and  that  the  other  performed  the 
more  difiicuU  tixsk  (if  the  maxini  of  a  celebrated  French  author  is 
true),  of  forgiving  the  man  upon  whom  he  had  inflicted  it.  The 
court,  I  hope,  will  excuse  this  personal  digression  ;  but  I  could  not 
avoid  using  this  occasion  of  making  known,  that  I  have  been  spared 
the  lasting  regret  of  reflecting,  that  Jeflerson  had  descended  to  the 
grave  with  a  feeling  of  ill  will  towards  me. 

The  opening  counsel  has  also  been  supposed  to  liave  fallen  into 
another  error,  when  be  stated,  that  the  object  of  the  suit  was  the 
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recovery  of  the  absolute  ownership  of  the  property  for  the  United 
Stales.    That  he  has  not  erred,  is  evident  from  the  words  of  the 
petition :    they  claim  the  dominion  and  possession,  the  union  of 
which  amounts  to  absolute  ownership. 

It  is  true,  as  has  been  argued,  that  there  are  cases  in  which  the 
court  may  modify  the  decree  according  to  the  circumstances  which 
are  proved ;  but  this  can  only  be  when  the  proof  is  in  conformity  with 
the  case  alleged :  when  it  is  not,  it  destroys  the  force  of  the  rule  that 
the  allegata  and  probata  must  agree ;  and  as  a  consequence,  that  the 
decree  must  conform  to  both.  Here  it  supposed  that  the  court  may 
either  decree  the  property  in  full  dominion  to  the  United  States,  or 
that  they  may  establish  the  property  in  them,  with  a  servitude  to 
the  city,  or  give  the  property  to  the  city  with  a  servitude  to  the 
United  States ;  but  neither  of  these  kind  of  titles  are  put  in  issue, 
neither  of  them  are  alleged  in  the  pleadings ;  and,  as  will  be  shown, 
neither  are  proved  by  the  evidence^  They  cannot  recover  a  servi- 
tude by  asking  for  the  fee ;  and .  if  the  land  in  the  hands  of  the  cor- 
poration is  subject  to  the  servitude  of  a  common  use  in  favour  of  all 
the  inhabitants  of  the  United  States,  the  government  of  the  United 
States  cannot  enforce  that  use  by  a  suit  in  their  name. 

The  demandants  then  in  this,  as  in  all  Other  cases,  must  prove 
their  case,  and  prove  it  as  stated.  They  allege  dominion  and  pos- 
session ;  both  must  be  proved  if  they  can  have  the  relief  prayed  for, 
viz.  a  perpetual  injunction  to  quiet  possession.  But  if  they  do  not 
show  actual  possession,  how  canahey  be  quieted  in  it  t  If  they  do 
not  show  property,  there  can  be  no  equity  in  their  demand ;  for  chan- 
cery will  never  interpose  in  favour  of  an  illegal  possession :  actual 
possession  has  not  been  attempted  to  be  shown,  and  an  actual  adverse 
possession  for  mdre  than  one  hundred  years  is  expressly  admitted. 

No  position  can  be  clearer,  than  that  for  this  defect  of  proof 
alone,  the  bill  must  be  dismissed  ;  and  I  might  add,  if  it  were  neces- 
sary, that  equity  will  not  interfere  to  quiet  a  possession  until  after 
the  title  has  been  settled.  But  we  do  not  desire  a  decree  on  this 
point,  which  would  not  put  an  end  to  the  controversy.  We  are  pre- 
pared to  show  conclusively  that  the  United  Stales  have  no  title  to 
the  land  or  to  a  servitude  on  it ;  ^nd  that  the  whole  title  is  vested  in 
the  defendants,  subject  to  uses,  for  the  observance  of  which  they  are 
amenable  to  the  laws,  to  the  courts  and  to  the  authorities  of  the  state 
Illusively. 
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1.  The  title  of  the  United  States.    This  rests  on  the  second  arti- 
cle of  the  treaty  ceding  Louisiana. 

That  gives  to  them  the  dominion  of  the  province  of  Louisiana,  and 
enumerates  as  included  in  the  grant,  public  squares,  vacant  lands, 
&c.,  not  private  property.  The  general  transfer  would  have  been 
sufficient  to  invest  the  United  Stales  with  the  sovereignly  of  the 
country.  But  to  show  that  no  right  to  the  property  contained 
within  the  limits  of  the  cession  was  retained,  the  enumeration  of 
vacant  lands,  public  squares,  &c.  is  made.  Now  in  (his  enumera- 
tion the  grantor  cannot  be  supposed  to  give  more  than  he  had :  there- 
fore ifthe  premises  are  included  in  (he  description  of  public  squares, 
can  it  be  supposed  that  he  intended  to  convey,  or  could  convey  to 
the  United  States  that  which  they  claim ;  not  only  the  dominion 
(which  supposing  it  to  be  the  sovereignty  only  and  which  no  one  in 
his  senses  would  deny),  but  also  possession,  and  property  in  that 
which  hod  been  dedicated  to  public  use  1  The  term  public  square, 
by  its  very  name  proves  that  it  is  a  place  of  that  description,  not  a 
domain  subject  to  be  disposed  of  by  the  sovereign.  But  that  there 
might  be  no  room  for  doubt,  no  contradiction  between  this  part  of  the 
treaty  and  that  which  secured  the  .inhabitants  in  their  rights  and  pro- 
perty;  the  restriction  is  added,  that  that  only  was  conveyed  which 
was  not  private  property. 

The  terms  of  the  treaty  then  gave  no  title  to  the  prehiises ;  and 
to  succeed,  the  plaintiffs  must  prove  that  they  were  vacant  lands;  but 
these  terms  are  well  understood,  and  by  decisions  of  this  court,  have 
been  adjudged  not  to  mean  property  in  a  town :  and  by  the  ad- 
mission in  this  case,  the  property  in  question  is  acknowledged  to 
have  been  in  the  use  and  occupation  of  the  inhabitants  of  the  city, 
ever  since  its  foundation. 

Failing  in  the  attempt  to  bring  the  case  within  Jhe  bounds  of  the 
treaty,  the  United  States  have  recourse  to  a  decision  which  it  is 
thought  secures  it  to  be  within  its  spirit.  The  decision  of  the  su* 
preme  court  of  Louisiana  is  relied  on  as  decisive,  if  not  binding  as 
authority,  conclusive  as  authority,  and  convincing  as  argument,  jit 
will  be  examined  in  all  these  points  of  view,  with  the  respect  due  to 
the  learning  of  the  judges  who  pronounced  it ;  which  is  acknowledged 
lobe  great;  but  at  the  same  time,  with  the  freedom  that  duty  to  my 
clients  requires. 

It  is  not  contended  that  we  are  concluded  by  this  decision.  It 
was  uot  made  between  the  same  parlies,  and  although  for  parcel  of 
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the  lands  now  in  dispute,  wds  not  given  on  the  same  eYid»ce ;  and 
these  circumstances  derogate  much  from  iL  consic^ered  only  as  a  pre- 
cedent    There  are  others  which  when  properly  considered,  weakeo 
its  force,  even  as  argument. 

This  court  has  frequently  expressed  its  respect  for  state  decisions, 
and  its  disinclination  to  oppose  them ;  but  as  their  reasons  are  under- 
stood, they  will  give  them  eflect  under  the  following  circumstances: 

I.  Where  disturbing  them  would  unsettle  titles  bona  fide  acquired. 

Here  no  such  effect  would  be  produced ;  the  few  claims  on  ihn 
property  having  undergone  legal  investigation,  and  being  settled  by 
decisions  that  do  not  admit  of  reversal. 

n.  The  second  requisite  is,  that  the  state  decisions  have  been 
uniform.  In  this  the  case  of  the  United  States  is  remarkably  defect- 
ive. Several  decisions  have  taken  place  in  the  supreme  court  of  the 
state  prior  to  that  of  De  Armas ;  in  all  of  which,  as  I  shall  shov, 
opinions  have  been  given  directly  at  variance  with  those  established 
in  that  case.  The  first  of  these  is  The  Corporation  v.  G^avier,  11 
Martin's  Rep.  625;  of  which  these  were  the  circumstances :  Gravier 
bad  laid  out  his  plantation  into  a  suburb,  and  made  a  plan  on  which 
be  had  laid  out  a  square,  on  which  he  attempted  afterwards  to  build: 
he  was  opposed  by  the  corporation  ;  and  the  court  decided,  that  the 
designation  on  the  plan  was  a  sufficient  dedication  to  public  use  to 
prevent  any  exclusive  appropriation  being  made  of  it  by  the  former 
proprietors. 

The  next  is  found'  in  3  Martin  303.  In  that  also  we  have 
the  authority  of  Martin  (one  of  the  judges)  for  the  fact  that  the 
judges  fully  recognised  the  doctrine,  that  places  dedicated  to  public 
use  could  not  be  disposed  of  by  the  crown;  and  that  if  the  corpora- 
tion had  then  produced  the  plan  of  the  city  which  is  in  evidence  here, 
he  judgment  would  have  been  different;  and  that  if  a  grant  had 
been  made  by  the  crown,  it  would  have  been  declared  voidi  (See 
Martin's  opinion,  ond  the  printed  case.  Mayor,  &c.  v.  De  Armas,  46.) 

In  the  case  of  Chabot  v.  Blanc,  5  Martin,  the  same  question  arose, 
and  the  same  intimation  given  by  the  court,  that  if  a  plan  of  this 
had  been  produced  showing  the  locus  in  quo  to  have  been  dedicated 
to  public  use,  the  grant  of  it  by  the  king  would  have  been  declared 
void. 

These  two  cases  were  decided  before  the  corporation  had  discovered 
the  maps,  of  which  authenticated  copies  are  now  produced.  lu 
both  the  court  formed  their  judgment  in  the  absence  of  this  proof; 
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ID  both  they  deny  the  right  of  the  crown  to  dispose  of  the  properly, 
if  the  dedication  could  have  been  proved  by  the  production  of  the 
plan:  in  both  the  premises  were  part  of  the  quays  now  in  dispute: 
therefore,  in  both  these  cases,  as  well  as  in  the  one  first  cited  (Gra- 
?icr  V.  The  Corporation),  the  principle  involved  in  this  case  is  fully 
established ;  and  no  decision  of  a  contrary  nature,  before  that  of  De 
Armas,  having  been  produced,  the  state  authorities,  so  fur  from  being 
uniformly  against  us,  are  three  to  one  in  our  favour;  and  all  these 
three  appear  to  have  been  the  unanimous  opinion  of  the  court: 
whereas,  this  is  decided  by  two  judges  against  ihe  opinion  of  one. 

De  Armas's  case  then  stands  alone :  ihe  decision  must  be  esta- 
blished or  fall,  by  the  comparative  strength  or  weakness  of  the  argu- 
ments ;  and  to  support  it,  we  have  them  fortunately  at  full  length. 
The  court  will  compare  those  of  the  dissenting  judge  (Martin)  with 
those  of  the  two  judges  forming  a  majority  of  the  court. 

So  much  reliance  is  placed  on  this  case  that  it  must  be  closely 
examined.  That  part  which  investigates  the  validity  of  the  con- 
firmation made  by  the  United  States,  does  not  apply  here;  and  need 
not  be  examined.  The  presiding  judge,  a9-  to  the  principal  point, 
the  property  in  the  corporation,  refers  to  the  argument  of  his  asso- 
ciates; with  whom  he  agrees,  and' therefore  touches  very  lightly  upon 
it.  He'  however  takes  for  granted,  a  fact  that  is  disproved  by  the 
admissions  in  this  case ;  viz.  that  the  greater  part  of  the  space  de- 
nominated n^quay  on  the  plan,  had  never  been  used  as  such.  p.  59. 
He  then  enters  into  an  investigation  of  the  true  meaning  of  the 
word  quay,  which  he  concludes  must  be  an  mtificial  work;  and  as 
the  space  between  the  houses  and  the  river  was  natural  soil,  it 
could  not  come  within  that  description.  In  another  part  of  my  ar- 
gument, I  will  show  that  this  philological  inquiry  is  quite  useless  in 
this  case,  and  that  the  learned  judge  has  fallen  into  an  error,  which 
rtiows  that  it  is  so.  For,  he  says,  "  perhaps  it  may  be  required  that 
some  effect  should  be  given  to  the  word  quay,  inserted  on  the  plan. 
This  may  be  done,  by  allowing  it  in  reference  to  that  part  of  the 
space  on  which  it  is  found ;  which  was  a  quay,  according  to  the 
meaning  of  the  word,  as  generally  received ;  i.  e.,  the  levee  which 
existed  on  the  bank  oi  the  river,  and  the  shore  between  the  exteiior 
of  the  levee  and  the  water."  Now,  if  the  place  on  which  tl>e  word 
18  written  in  all  the  plans  is  to  be  considered  as  the  quay^^then  all 
the  definitions  which  require  that  it  should  be  an  artificial  w*ork,  are 
incorrect:  for  a  glance  at  the  plans  will  show,  that  wherever  it  is 
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Written,  it  is  on  the  vacant  apace  between  the  artificial  levee  and 
the  houses. 

Another  ground  on  which  the  learned  presiding  judge  rests  Us 
opinion,  has,  I  confess  to  my  no  Utile  surprise,  been  adopted  by  the 
attorney-general.  It  is,  that  the  United  States,  because  they  have 
the  right  to  establish  ports  of  entry  and  regulate  commerce,  have 
that  of  regulating  quays  as  an  appendage  to  the  ports,  and  take 
upon  them  the  police  of  wharves  in  all  the  states  of  the  union. 
The  argument  of  the  attorney-general  does  not,  as  I  understand 
him,  carry  this  right  further  than  the  port  of  New  Orleans  ;  but  bis 
doctrine  does  :  for  if  the  right  be  derived  from  the  constitution,  it 
must  apply  to  all  ports  in  the  union  ;  and  the  judge  expressly  goes 
this  length.  Of  all  the  constructions  of  constitutional  poweis,  gifco 
to  the  federal  compact,  this  would  be  the  most  dangerous  and  ok- 
chievous  in  its  exercise,  and  the  least  founded  in  the  words  or  spirit 
of  the  federal  compact.  I  shall  refer  to  it  again,  .n  reviewing  the 
arguments  of  the  learned  counsel  opposed  to  me.  But  grant  die 
right,  and  it  is  of  no  use,  to  establish  the  claim  of  the  United  States  to 
the  title  of  the  land.  Let  them,  if  they  can,  find  the  authority  in 
the  constitution  to  make  laws  for  regulating  wharfage  and  drayage, 
and  cleaning  the  slips  and  docks.  Let  them  appoint  scavengers,  and 
exercise  all  the  jurisdiction  which  this  construction  would  give  them. 
They  are  not  advanced  a  step  in  their  claim  to  the  property  of  the 
soil,  which  they  must  establish  before  they  can  succeed  in  this  suiL 

The  presiding  judge  having  referred  to. the  opinion  of  the  asso- 
ciate, who  concurred  with  him,  for  the  argument,  and  that  argument 
having  been  expressly  adopted  by  the  attorney-general,  it  must  be 
respectfully  examined. 

It  divides  itself  into  two  branches  :  to  show,  firsts  that  the  oily 
had  no  title  to  the  premises.  Secondly,  that  the  land  was  not  set 
apart  and  dediqated  to  public  purposes. 

The  first  head  is  supported  by  tlie  learned  judge,  under  what 
I  respectfully  consider  a  mistaken  view  of  the  law  of  France, 
p.  64.  He  lays  it  do^n  broadly,  that  by  those  laws  "  a  city  or  town 
could  not  acquire  right  or  title  to  the  soil  of  immovables,  or  to  the 
use  of  ihem  without  letters  patent  from  the  king.''  But  the  autho- 
rity quoted  in  support  of  this,  shows,  I  think,  that  by  the  veiy  fact 
of  establishing  a  town,  the  right  to  hold  real  property  is  acquired 
as  a  necessary  consequence.  That  authority  declares,  that  no  oae 
can  establish  communines  but  the  king,  and  adds,  ''that  itis& 
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consequence  of  this  Fight  also,  to  permit  them  to  hold  real  and  per- 
sonal property  for  themselves.''  And  afterwards,  "  these  communU 
ties  cannot  possess  immovables,  without  the  permission  of  the  for- 
mer." To  this  there  are  several  answers,  all  equally  conclusive. 
First,  the  authority  does  not  require  letters  patent,  or  any  letters 
whatever,  from  the  king,  for  the  establishment  of  a  town ; .  it  requires 
his  permission  only ;  and  that  permission  may  be  proved  by  any  legal 
evidence  whatever.  In  the  present  instance,  the  grant  to  the  West 
India  Company,  by  whose  act  the  town  was  laid'out,  is  sufiicieotly 
broad  to  cover  such  permission.  It  gives  them  the  land  in  allo*- 
dial  tenure,  with  extensive  powers  to  carry  on  trade,  and  make 
establishments,  build  forts,  sell  the  lands,  &c.  And  the  govern- 
ment gave  its.  sonction  to  the  location  and!  plan  of  the  iovffif  by 
the  employment  of  its  own  officers  and  engineers :  and  even  if 
that  work  had  been  done  solely  by  the  act  of  the  company,  the  plan 
was  ratified  by  receiving  it  into  the  public  archives,  and  afterwards 
more  fully  when,  in  1832|  it  received  the  surrender  of  the  charter, 
and  continued  the  government  of  the  city  under  the  original  plan. 
If,  then,  the  city  was  laid  out  by  permission  of  the  king,  according 
to  the  plan  produced,  or  even  if  he  only  ratified  such  plan,  and  go- 
verned the  city  by  his  officere,  according  to  the  extent  and  order  of 
such  plan,  no  other  permission  was  necessary 'to  vest  in  the  city  the 
premises  in  question  ;  for  those  premises  d^re'part  of  the  city,  not  a 
distinct  property,  acquired  by  it ;  which,  according  to  the  authority,- 
required  letteres  d'amortissement,  to  enable  them  to  hold  it.  And 
the  want  of  this  distinction  causes  the  error  in  the  learned  judge's 
opinion.  For  can  it  be  doubted,  that  after  giving  permission  to  l^y 
out  the  plan  of  a  great  city,  destined,  according  to  the  sanguine  ex- 
pectations of  the  times  (expectations  niore  than  realized  in  our  day) 
to  be  the  emporium  of  extensive  commerce,  the  capital  city  of  ah 
immense  region ;  after  designating  on  it  a  capacious  harbour,  coro- 
roodious  streets,  public  squares,  sites  for  public  buildings,  and  above 
all,  that,  without  which,  the  whole  would  become  useless,  commo-' 
dious  quays  securing  to  it  a  free  access  to  the  river  and  the  neces- 
sary facilities  for  lading  and  unlading  of  merchandize  ;  is  it  possible 
to  suppose  that  a  separate  grant  should  be  required  of  all  these  com- 
ponent and  indispensable  parts  of  a  city,  to  enable  the  inhabitants  to 
enjoy  them  1  Whatever  letters  patent,  then,  might  be  necessary  tq 
enable  communities  to  acquire  real  property,  after  they  were  created, 
none  could,  in  the  nature  of  things,  be  necessary  to  give  them  the 
VOL.  x.-^4  N 
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eDJoyment  of  ihoee  parts  of  the  city  itself,  which  were  deetioed  fcr 
public  use ;  such  as  their  quays,  streets  and  squares.  Are  they  noi 
integ^ral  parts  of  it  1  and  if  so,  does  not  the  permission  to  create  a 
city,  by  the  king,  and  a  fortiori,  his  creation  of  one  himself,  include 
this  necessary  grant  ? 

But  suppose  the  grant  necessary,  and  that  the  premises  were  not 
part  of  the  city,  is  it  not  necessary  to  be  presumed  that  such  grant 
was  made  ?  It  is  a  necessary  presumption,  when  a  thing  that  may 
be  acquired  by  prescription,  has  been  so  long  in  the  hands  of  the 
poBsesisor,  to  give  the  title.  Here,  that  proof  is  before  the  court 
Therefore,  it  inevitably  follows,  that  whether  the  laying  out  of  the 
town  is,  as  I  suppose  it,  a  sufficient  grant,  or  whether  the  nature  of 
the  property  required  a  separate  grant  to  convey  it,  is  immaterial. 
In  the  one  case,  the  grant  is  proved ;  in  the  other,  its  existence  is 
necessarily  presumed. 

There  is  on  this  head  alone,  an  erroneous 'conclusion  drawn  from 
the  law  of  Partidas  quoted  by  the  learned  judge.  That  law  ((it 
28,  Sd  partid.)  defines  what  shall  be  the  common  property  of  the 
cities,  for  the  use  of  all  the  citizens,  in  contradistinction  to  that 
which  is  held  by  the  magistrates  of  the  city  for  the  commOn  good, 
^but  of  which  the  citizens  have  not  the  common  use;  and  after 
enumerating  some  of  them,  as  the  banks  of  the  rivers,  the  public 
fountains,  the  commons  adjacent  to  the  town,  adds,  "  and  other  such 
like  places  as  are  established  and  granted  for  the  common  use." 
Evidently  referring  to  the  use  to  which  the  property  is  appropriated, 
not  to  the  manner  of  acquiring  it.  The  same  judge  also  on  this 
head  adds,  **  that  the  plans  produced  in  evidence,  have  never  been 
delivered  to  the  city  as  a  muniment  of  title."  This  appears  not 
quite  certain^  Considering  the  various  changes  of  jurisdiction  that 
the  city  and  province  have  been  subject  to,  the  two  successive  con- 
flagrations of  the  city,  and  the  notorious  loss  and  removal  of  public 
documents;  the  probability,  I  should  th;nk,  would  certainly  be,  that 
where  lots  were  to  be  sold,  buildings  erected,  and  streets  located  on 
the  ground,  a  map  or  plan  must  necessarily  havebeen  in  the  hands 
of  some  local  public  officer  belonging  to  the  comniunity  where  these 
operations  were  to  be  performed ;  but  wherever  it  lay  hid,  whenever 
its  existence  was  discovered,  it  must  have  its  legal  operation.  What 
that  is  to  be,  is  more  particularly  examined  in  the  second  part  of  the 
learued  judge's  argument  referred  to,  and  adopted  as  his  own  by  the 
attomey-general. 
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That  argument  concedes  that  a  destination  to  public  uses  in  a 
plan,  18  a  suflkient.  conveyance  of  the  property  to  that  purpose. 
That  this  court  has  correctly  placed  (he  setting  off  of  commons  to 
cities,  on  the  same  grounds  as  that  of  streets  and  highways :  but, 
he  says,  that  ''  although  this  may  be  perfectly  correct  under  the 
comroon  law,  yet  the  decision  cannot  apply  to  a  case  arising  under 
the  French  or  Spanish  law.^  And  he  thinks  that  one  example  will 
show  this,  f'  The  supreme  court  considers,''  he  says,  ^  that  the  fee 
may  be  in  abeyance  until  a  grantee  exists  who  can  accept  it ;  and 
that  then  the  grant  is  irrevocable."  This  doctrine,  he  thinks, 
irreconcilable  with  the  rule  of  the  French  law,  that  no  community 
can  have  a  right  to  the  use  of  immovable  property,  without  letters 
patent  from  the  king;  or  with  theSpanishlaw,  which  recognisestio 
place  as  common  property  for  the  use  of  the  city,  but  that  which 
it  acquires  by  grant,  purchase  or  prescription.  But,  are  there  any 
such  rules  in  the  French  or  Spanish  laws  1  1  trust,  I  have  shown 
there  are  none :  and  it  is  worthy  of  remark,  that  on  this  branch  of 
the  argunrient,  the  rules  are  greatly  extended  beyond  the  authorities 
which  are  supposed  to  have  established  them.  Thus,  the  text  from 
Domat  says,  that  the  king  can  permit  communities  to  possess  pro- 
perty for  their  use,  (pour  leur  usage),  not  the  use  of  property,  but  the 
property  itself  for  their  use.  Two  very  distinct  things ;  one,  aright 
to  purchase  real  property  to  make  their  own  use  of  it,  the  other,  to 
purchase  a  use  or  servitude,  in  the  property  of  another.  Bui  the  an* 
swer  to  these  supposed  rules,  and  to  their  application,  has  already 
been  anticipated. 

The  following  part  of  the  opinion  is  not  applicable  to  the  present 
suit,  for  it  consists  solely  in  an  endeavour  to  establish  a  right  in  the 
king  of  France,  by  virtue  of  his  sovereignty  and  bis  superintendence 
of  the  police  of  cities,  to  dispose  of  the  property  dedicated  to  the  pub* 
lie  use  of  the  citizens ;  a  right  which  he  thinks  devolved  on  the  king 
of  Spain,  who,  as  was  contended  in  that  case,  had  made  a  grant  of 
the  land  in  dispute,  part  of  this  quay,  to  one  of  the  parties  in  thlit 
suit.  Now  although  I  should  contest  every  part  of  this  argument, 
ycft  supposing  that  the  kings  of  France  and  Spain  (by  virtue  of  some 
regal  power,  which  I  contend  they  never  had)  could  dispose  of  pro* 
perty  which  they  themselves  had  made  part  of  the  public  property  of 
the  citizens ;  yet  they  have  not  exercised  it  with  respect  to  the  pre« 
mises  now  in  question:  they  were  handed  down  to  the  corporation 
of  New  Orleans  in  regular  succcission ;  and  if  the  sovereignty  of  the 
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country  came  in  the  same  manner  to  the  United  States^  it  came  to 
them  unaccompanied  by  the  right  of  supervision  over  the  police  of 
cities,  which  the  argument  supposes  the  king  to  have  poaoeosed  It 
came  to  them  limited  by  the  powers  delegated  in  the  constitotioo, 
and  we  shall  certainly  look  in  vain  into  that  instrument,  for  a  power 
to  interfere  with,  much  less  to  claim  the  property  which  had  once 
been  dedicated  to  public  use. 

This  part  of  the  argument  also  errs,  in  stating  that  the  sapreme 
court  decided,  that  merely  having  a  space  vacant  in  the  plan  of  a 
town,  was  a  sufficient  dedication  of  it  to  public  purposes :  all  the 
blocks  in  the  plans  we  have  produced,  lying  in  the  back  part  of  the 
city,  are  left  vacant ;  they  are  not  subdivided  into  lots;  yet  there  is 
no  pretence  that  they  were  intended  for  the  use  of  the. city  ;  th^ 
were  left  so  until  purchasers  offered  for  the  lots.  Something  more 
is  required,  if  I  understand  the  decisions  of  the  court.  The  space, 
from  its  situation,  must  appear  to  be  necessary  for  the  accommodft- 
tion  of  the  inhabitants  (such  as  that  of  (he  land  in  question),  or 
there  must  be  some  evidence  of  such  dedication  by  written,  or  eveo 
verbal  proof;  both  of  which  (situation  and  written  designation),  be  it 
remarked,  concur  in  the  present  case. 

A  material  circumstance,  however,  has  entirely  escaped  attentioo 
in  the  argument,  which  renders  of  no  avail  all  that  part  of  it  which 
is  drawn  from  the  prerogative  of  the  king  to  resume  his  grant  or  curtail 
any  servitude  he  may  have  created.  The  land  on  which  the  town  of 
New  Orleans  was  laid  out,  was  private  property,  not  the  domain  of 
the  crown.  It  is  forgotten,  that  the  province  of  Louisiana  was^  after 
the  surrender  of  the  giant  to  Crozat,  granted  to  the  West  India  Com- 
pany, to  hold  in  allodial  tenure,  independent  of  any  feudal  rights 
that  might  attach  to  the  crown.:  that  they  founded  the  city  with 
the  assent  of  the  crown,  on  their  own  lands ;  and  when,  in  the  year 
1732,  they  surrendered  their  grant,  the  king  took  only  what  they 
had  not  disposed  of.  But  they  could  not,  it  is  conceded,  alter  the 
plan,  so  as  to  deprive  the  citizens  of  any  advantage  it  gave  them ; 
therefore  the  king,  who  received  only  their  rights,  could  not  A 
word  or  two  on  the  supposed  right  of  the  king.  It  is  founded  on  this 
reasoning.  There  is  no  doubt,  it  supposes,  that  the  corporate  power 
may,  with  the  assent  of  the  sovereign,  change  the  destination  of 
places  originally  intended  for  public  use,  but  which,  an  alteration  of 
circumstances  has  rendered  impioper  for  that  use.  But  the  king 
united  both  these  powers  ;  therefore,  his  will  was  sufficient  to  change 
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the  destination.  This  reasoning  appears  to  me  to  be  built  on  an  in- 
correct view  of  the  nature  of  the  French  laws,  relating  to  the  com- 
mnnities  or  municipalities  of  towns  or  communes.  No  act  of  incor- 
poration was  necessary  to  create  ihem.  The  permission  of  the  king, 
as  we  have  seen,  by  the  quotation  from  Domat,  was  sufficient. 
Once  created,  they  had  their  rights  independent  of  the  crown  ;  rights 
ot  property,  and  franchises,  which  he  could  no  more  legally  invade, 
than  he  could  the  property  of  an  individual.  In  France,  most  of  the 
towns  held  their  franchises  and  property  by  long  usage,  which,  in 
general,  supposed  a  royal  permission.  In  their  colonies  nil  the 
towns  were  created  by  the  same  means  which  were  pursued  in  the 
present  case;  the  survey  uiuler  royal  authority,  or  that  which  it 
had  delegated,  and  the  subsequent  government  by  municipal  offi- 
cers, appointed  by  the  crown  or  permitted  to  be  chosen  by  the  peo- 
ple. The  argument  seems  to  admit  in  one  part,  that  after  an  incor- 
poration this  union  of  royal  and  corporate  powers  ceased.  If  then, 
the  survey  and  plan  by  royal  authority  were  equivalent  under  the 
French  to  an  incorporation  under  the  common  law,  the  argument 
totally  fails.  How  far  it  applied  to  the  Spanish  law,  (more  im- 
mediately the  subject  of  controversy  in  that  suit),  may  be  judged  ^ 
of  by  the  1st  law,  title  16tb,  of  the  7th  book  of  the  Novissima  Re- 
copilacion ;  which  enacts  that  all  royal  grants  made  or  to  be  made, 
of  the  rights  or  property  of  any  cities,  towns  or  places,  shall  be  de- 
clared void. 

The  same  want  of  attention  to  the  distinction  between  lands 
to  be  granted  to  a  city,  as  its  proptos,  that  is  to  say,  lands  npt  for 
common  use  but  for  supporting  the  charges  of  the  city,  and  there 
designated  as  a  component  part  of  the  city  in  its  first  formation, 
pervades  the  argument  (p.  73) ;  where  the  viceroys  who  had  the 
power  to  assign  such  propios  to  new  cities,  were  directed  to  send 
to  the  king  an  account  of  what  they  have  thus  designated,  that 
he  may  confirm  them,  is  brought  to  prove  that  designation  alone 
is  not  sufficient,  there  must  be  an  after  grant.  But  this  law  speaks 
of  one  thing ;  our  case,  and  the  case  before  the  court  in  Louisiana  of 
another.  A  mere  designation  of  part  of  the  royal  domain  out  of  the 
city  for  the  purpose  of  supporting  the  city  charges,  may  require  a 
regular  grant ;  while  a  mere  designation  of  a  part  of  (he  city  for  the 
common  use  of  the  inhabitants  may  be,  and  is  sufficient  without  a 
grant.  The  distinction  between  the  three  kinds  of  common  pro- 
perty that  may  be  held  by  a  municipality,  is  deairly  drown  in  the 
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SpaDiflh  law  (S  Partidai,  lawB  7, 8, 9,  tiu  S8) :  one  that  is  common  to 
all  the  world,  «ucb  as  the  port,  the  shores,  &c. ;  another  for  the  com- 
mon use  of  the  citizens ;  a  third  for  theezpenses  of  the  community,  bat 
which  last  are  not  subject  to  the  use  of  the  citizens  individuatty,  as 
the  others  are.  These  last  are  called  propios^  and  by  confoonding 
the  laws  relating  to  these  three,  we  run  into  inextricable  error.  The 
whole  of  tins  opinion  of  the  truly  learned  judge  of  the  supreme  eoart 
of  Louisiana  is,  however,  based  on  the  idea  that  the  dedication  to  a 
public  use  in  the  plan,  cannot  operate  as  a  grant,  according  to  the 
laws  of  France  or  Spain  ;  although  he  admits  that  they  would,  ac- 
cording to  the  laws  which  govern  the  other  states.  For  in  the 
conclusion  he  admits,  that  if  they  had  been  granted  to  the  city,  they 
would  not  have  passed  by  the  treaty  to  the  United  States. 

Before  I  finish  my  examination  of  this  able  opinion,  which  the 
attorney-general  has  converted  into  a  part  of  his  argument,  I  cansic 
but  make  but  one  general  remark  on  the  power  which  it  assumes te 
be  vested  in  the  kings  of  France  and  Spain,  to  resume  and  dispoft 
of  those  parts  of  a  city  which  they  had  designated  for  public  use  is 
the  plans  they  had  made  of  it ;  a  power  insisted  on  with  tespect  tea 
quay,  to  all  the  land  lying  between  the  city  and  Che  river,  sbuttiag 
it  up  completely  from  (he  only  means  of  carrying  on  its  commerce, 
and  which  yet  it  is  acknowledged  they  did  not  possess  with  respect 
to  the  streets.  But  supposing,  contrary  to  the  fact,  this  town  te 
have  been  laid  out  on  land  belonging  to  the  king,  he  gave  the  streeli 
in  no  other  way  than  he  gave  the  space  in  question ;  if  the  one  Unds 
him,  so  does  the  other.  The  law  by  which  the  city  holds  is  not  the 
mere  common  law,  it  is  the  law  of  eternal  justice,  pervading  every 
system,  common  to  every  country,  and  from  which  every  departure 
is  an  injustice,  and  an  anomaly.  What  is  giveh  cannot  be  resumed 
without  wrong,  any  more  than  that  can  be  taken  which  is  derived 
from  any  other  source.  King,  republic,  or  individual,  who  gives  a 
right  over  a  property,  ean  no  more  resume  it  than  he  can  seize  on 
that  which  he  never  possessed.  The  designation  in  the  plan  meant 
the  same  thing  in  Louisiana  under  the  French  law,  that  it  did  in 
America  under  the  common  law ;  in  both  it  was  meant  to  cive  a 
right;  in  both  that  right  is  sacred. 

1  have  now  examined  the  title  set  up  by  the  appellees.  I  have 
shown  that  it  cannot  be  supported  by  the  words  or  the  s|ririt  oS  the 
treaty  under  which  they  claim. 
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That  the  state  decisions  which  are  supposed  to  strengthen  it  are 
more  numerous  in  favour  of  the  defendant.  I  hope  I  do  not  flatter 
myself  in  thinking  that  the  only  one  in  favour  of  the  appellees  ought 
not  to  be  considered  as  autiiority  ;  because  in  some  points  the  cause 
is  different;  in  others  the  reasoning  on  which  it  is  founded  is  un« 
sound ;  and  because  the  court  giving  the  decree  was  divided. 

Although  in  showing  the  weakness  of  the  plainiifTs  title,  I  have 
necessarily  anticipated  many  topics  which  enter  into  the  establish- 
meni  of  ours  ;  yet  I  must  prny  the  indulgence  of  the  court  while  I 
spread  it  before  them  in  a  connected  point  of  view. . 

The  topographical  position  of  the  lands  in  dispute  has  been  so 
frequently  described,  iind  is  so  accurately  laid  down  on  the  plans 
which  are  before  the  courts,  that  no  further  description  is  necessary. 

The  following  historical  facts  are  material  parts  of  the  case  ;  and 
are  proved  by  works  admitted  as  authority  by  the  parties. 

That  the  colony  of  Louisiana  having  been  previously  granted  to 
Croasat,  he,  in  the  year  1717,  surrendered  it  to  the  crown  ;  and  that 
a  new  grant  was,  in  the  same  year,  made  to  the  West  India  Com- 
pany, conceding  to  them  all  the  lands  in  allodial  tenure;  with 
extensive  powers  of  making  establishments  of  commerce. 

That  the  position  of  the  chief  town  was  designated  to  be  at  a  place 
where  New  Orleans  now  is,  about  the  year  1720 ;  but  that  the 
seat  of  government  was  not  removed  from  where  it  had  been 
first  established,  until  1724 :  when  a  plan  was  made,  of  which  we 
have  a  copy  signed  by  De  Panger,  who  is  proved  to  have  been  royal 
engineer,  bearing  date  the  29ih  of  May  1724 ;  and  designating  by 
different  colours  the  buildings  made  before  September  in  the  prece- 
ding year,  and  those  made  since.  That  altogether  some  hundreds 
of  houses  then  appear  to  have  been  already  built  on  the  streets  as  de- 
lineated on  the  plan. 

That  on  the  iSth  of  May  1728  another  plan  was  made  by  Broutin, 
also  a  royal  engineer,  conformable,  in  the  designation  of  the  streets 
and  public  plans,  to  that  of  De  Panger ;  with  the  addition  of  a  great 
number  of  public  and  private  buildings  marked  on  it,  all  situated  on 
the  streets  as  designated  in  both  plans. 

That  in  1744  another  plan  was  engraved  and  published  in  Char- 
levoiz^s  History  of  Louisiana,  conformable  in  all  respects,  except  in 
the  addition  of  other  improvements,  but  without  any  aheration  of 
the  streets,  wharves  and  public  places,  to  the  plans  before  men- 
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tioned.    That  this  work  has  been  admitted  as  autlmntic  by  the 
parties. 

That  in  all  these  plans  the  word  quay  is  writlen  opposite  to  the 
front  row  of  houses,  and  on  the  space  between  thera  and  the  river ; 
which  space  constitutes  the  premises  in  question. 

That  on  the  first  and  third  of  these  plans  the  ditch  and  fortifica- 
tions inclosing  the  town  plot  are  delineated  ;  arid  that  they  are  car- 
ried round  three  sides;  and  terminate  at  the  river  on  each  side, 
enclosing  with  the  river  the  premises  in  question. 

Upon  these  facts  and  documents,  together  with  the  adoriissioDs 
on  record  tlmt  towns  in  the  French  colonies  were  not  created  by  act 
of  incorporation,  but  by  plans  made  by  the  royal  engineers,  and  de- 
posited ia  the  bureau  of  the  marine,  from  whence  they  have  beeo 
drawn  ;.in  addition  to  the  corroborating  facts  of  possession,  and  other 
circumstances  hereafter  alluded  to ;  the  appellanu  rest  their  claim  of 
title  to  the  premises  in  question  as  a  part  of  the  town. 

The  cases  of  Cincinnati  and  Pittsburgh  contain  all  the  law  neces- 
sary to  be  cited  in  order  to  establish  a  title  under  this  evidence ; 
unless, 

1.  Alx)dyof  law  should  be  found  to  govern  this  case  different 
from  that  under  which  these  decisions  were  given. 

2.  Some  evidence  should  be  found  in  the  case  to  counteract  the 
force  of  that  relied  on  by  the  appellants. 

1.  The  cases  are  perfectly  parallel,  except  that  the  fact  of  destiaa- 
tion,  which  was  proved  by  inference  and  circumstantial  evidence  in 
the  one  of  the  cases  decided  by  this  court,  and  by  parol  testimony  io 
the  other,  is  here  shown  by  written  evidence  on  the  face  of  the  plan 
itself.  That  here  the  ditch  in  the  first  plan,  and  afterwards  the 
fortifications,  which  formed  the  boundaries  of  the  town,  are  designated 
on  the  plan,  showing  the  premises  to  be  as  much  an  integral  part  of 
the  town  as  the  streets  or  squares  ;  it  is  therefore  not  a  parcel  of  land 
claimed  to  have  been  given  to  the  city,  but  one  of  the  public  places 
of  the  city  itself  within  its  designated  boundaries,  that  is  claimed  to 
this  suit  by  the  United  States  as  their  property,  to  be  disposed  of  as 
they  may  think  fit. 

In  this  case,  as  in  those  decided  by  this  court,  the  lands  in  dispute 
are  such  as  are  absolutely  necessary  to  the  wants  of  a  commercial 
city,  more  particularly  as  applicable  to  those  of  a  great  commercial 
seaport.  The  cases  then  only  differing  in  points  which  make  this 
stronger  than  those  decided,  they  must  be  considered  as  authorities 
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io  point,  tinleas  it  can  be  shown  that  they  are  not  governed  by  the 
oame  law ;  but  this  inquiry  has  aheady  been  made  in  discussing 
the  opinion  .of  the  court  in  the  case  of  De  Armas.  And  I  cannot 
but  think  that  it  has  been  sufficiently  shown,  that  the  principles 
which  must  govern  the  cases  are  essentially  the  same  in  both  sys- 
tems of  law.  I  cannot,  however,  avoid  drawing  the  attention  of  the 
court  to  the  very  learned  and  able  opinion  delivered  by  the  dissenting 
judge  (Martin)  on  this  point,  p.  48.  He  says :  *^  I  have  looked  in 
vain- in  the  opinion  of  the  court  for  ai>y  reference  or  allusion  to  any 
principle  peculiar  to  the  common  law  of  England.  •  It  has  appeared 
to  roe,  that  the  case  was  determined  on  the  just,  broad  and  general 
principles  of  law  in  the  corpus  juris  civilis :  horieste  vivere,  to  act 
honestly  :  pollicili  serviire  fidem,  when  we  have  made  a  promise  to 
keep  it ;  and  the  necessary  corollary,  (urpe  est  fidem  fallere,  it  is 
shameful  to  disappoint  expectations  we  have  authorized.'' 

2.  If  the  laws  are  the  same,  and  there  is  no  difference  in  the  prima 
facie  case  we  have  made,  the  only  circumstance  which  can  prevent 
a  similar  decree  would  be  the  production  of  some  evidence  to  coun- 
teract that  on  which  we  rely.  This  has  been  attempted.  With 
what  success  we  shall  next  inquire. 

1.  It  has  been  contended,  that  although  this  space  may  have  been 
designated  for  public  use  as  a  quay,  yet  being  given  by  the  king  he 
might  resume  his  grant;  that  ibe  United  States  succeeding  to  his 
rights  may,  when  they  think  proper,  ma:ke  the  like  resumption ;  and 
that  the  king  of  Spain  actually  did  exercise,  it,  by  making  grants 
within  the  contested  limits,  with  the  acquiescence  of  the  city  authori- 
ties. 

The  two  first  points  have  been  already  examined;  and  it  has  been 
shown  that  no  such  right  of  resumption  did  exist,  or  could  exist, 
either  in  France  or  Spain;  that  in  the  latter  kingdom  it  was  forbid- 
den by  positive  statute  ;  and  in  the  former,  and  hideed  every  where, 
by  the  first  principles  of  justice. 

The  exercise  by  the  Spanish  authority  remains  to  be  examined. 
The  plaintiff  produced  six  grants  or  permissions  to  build  on  the  space 
in  question.     Of  these, 

The  first  is  that  of  Magnon,  wiio  pel  it  ions  for  a  grant  of  a  parcel 
of  land  near  the  levee,  for  the  purpose  of  pursuing  his  business  as  a 
ship  carpenter,  which  he  states  to  be  essential  to  the  service  of  the 
king.  This  petition  is  referred  to  the  law  officer  of  the  crown,  (the 
assessor)  who  gives  it  as  his  opinion,  that  "although  the  council  of 
VOL.  x.— 4  o 
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the  city  might  ht^ve  some  objection  on  account  of  the  lot  being  nto* 
ated  within  its  precincts,"  yet  he  advises  the  grant  from  the  neceantj 
of  having  a  ship  yard.  But  no  grant  was  made,  although  the  opin- 
ion was  delivered  in  August  1799,  and  the  transfer  of  the  provina 
did  not  talve  place  until  December  180S. 

This  fact  then  corroborates  instead  of  impairing  our  title.  The 
law  officer  declares  that  the  city  had  good  objections,  that  the  laod 
lay  within  the  limits  ;  and  notwithstanding  the  alleged  necessity  no 
grant  was  made. 

2.  The  next  is  a  similar  application  from  Chess6,  a  calker,  ftr 
permission  to  build  a  shed.  But  this  is  addressed  not  to  the  govern- 
ment but  the  city  authorities,  and  permission  is  given  to  buiM  and 
hold  the  shed  at  their  will..  Another  evidence  not  of  royal  bat  tf 
municipal  authority. 

S.  The  third  grant  is  to  Bertrand,  but  it  is  merely  a  pennissiaDto 
build  a  shed,  immediately  afier  a  distressing  conflagration ;  irtiidk 
was  so  far  from  conveying  any  property,  that  the  petitioner  could  not 
repair  the  shed  without  asking  a  new  permission. 

4.  Urtubuise  asserts  to  the  commissioners  of  the  United  States  (ai 
they  report),  that  he  had  permission  to  build  from  the  governor,  bat 
produces  no  authority. 

Thus  far,  then,  nothing. is  proved  to  impair,  but  something  to 
strengthen,  the  case  of  the  appellants.  Their  claim  acknowledged 
by  the  law  officer  of  the  crown  in  one  instance.  The  actual  exer- 
cise of  dominion  over  it  in  another.  In  the  third,  nothing  but  a  per- 
mission  dictated  by  charity,  in  a  time  of  great  calamity,  when  strict 
scrutiny  of  the  powers  of  different  officers  would  not  be  made;  and 
in  the  fourth,  nothing  but  the  allegation  of  a  party  produced. 

The  two  remaining  grants  to  Mentzinger  andLiotaud,  are,  it  most 
be  confessed,  acts  which  directly  asserted  the  right  of  the  king  of 
Spain  to  dispose  of  the  property  in  question;  but  they  were  the  acts 
of  a  subordinate  officer,  and  were  so  far  from  being  acquiesced  in  hj 
the  city,  that  an  appeal  and  remonstrance  were  made  to  the  Idog; 
on  which,  according  to  the  usual  dilatory  proceedings  of  that  mo- 
narchy, no  decision  was  made  prior  to  the  transfer.  This  fitct  ii 
stated  in  Martin's  opinion  (p.  47).  No  other  grants  however  were 
made;  and  the  attorney-general  might  have  added  to  these  arbitrary 
acts  of  disturbance,  one  of  a  more  striking  kind :  where  a  Spanidi 
governor  sacrificed  four  of  the  principal  inhabitants,  and  placed  tbi 
tyrant's  mark  of  blood  on  the  very  ground  now  in  question.  Mj 
learned  friend's  humanity  would  not  permit  him  to  avoil  himself  of 
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this  act  of  possessioD,  bul  it  is  quite  as  good  as  another  that  has  been 
relied  on,  the  parading  of  the  troops  on  a  part  of  the  premises.  Af- 
ter this  arbitrary  sacrifice  of  the  lives  of  its  citizens  by  the  first  go« 
vernor,  his  successors  might  reasonably  think  themselves  authorized 
to  use  little  ceremony  in  disposing  of  the  property  of  the  city  ;  and 
if  it  had  been  acquiesced  in,  a  better  reason  might  have  been  alleged 
than  an  acknowledgement  of  the  king's  title. 

The  corporation,  it  is  said,  have  by  various  acts  acknowledged 
the  right  of  the  United  States.  Th'^y  have  petitioned  for,  and  ac- 
cepted grants  of  part  of  the  land  ;  but  this  was  done  before  they  had 
discovered  the  evidence  of  their  title.  And  even  if  done  wkh  a  full 
knowledge  of  it,  could  never  divest  them  of  the  plroperty. 

No  act  of  interference  with  the  rights  of  the  city  having  been 
found  under  the  French  government,  one  of  our  strong  pieces  of  tes- 
timony has  been  ingeniously  made  to  supply  this  deficiency.  We 
produced  nineteen  ancient  grants  of  lots  in  the  front  row  of  the  city, 
all  of  which  called  for  the  quay  as  their  front  boundary ;  these  were 
prdduced  to  corroborate  the  evidence  resulting  from  the  inscription  of 
that  word  on  the  plans.  Now  one  of  these,  instead  of  using  the  ex- 
pression bounded  by  the  quay,  says  situated  on  the  quay,  sur  U  quai : 
just  as  we  say  a  farm  situated  on  such  a  river,  a  lot  in  such  a  street. 
But  to  take  away  all  doubt  on  the  subject,  we  have  the  lot  in  ques- 
tion located  on  the  map,  with  the  name  inscribed  and  shown  to  be 
one  of  the  front  lots  bounded  by  the  qniay.  These  are  the  only  evi- 
dences of  interference  by  either  of  the  governments:  none  by  France 
from  the  laying  out  of  the  city  in  1720  to  the  transfer,  forty-nine 
years;  and  such  as  have  been  described,  that  of  Spain,  since. 

An  argument  has  been  used  which  requires  some  notice.  It  is 
saidy  that  although  the  inhabitants  of  the  city,  individually,  might 
have  a  right  to  the  use  of  this  ground  ;  yet,  the  corporate  body,  now 
representing  them,  can  have  no  title;  because,  during  the  French 
and  Spanish  dominion,  there  was  no  corporation.  The  king,  if  I 
understand  the  argument,  had  the  power  of  the  corporate  body,  and 
held  the  ground  for  the  use  of  the  citizens ;  that  the  fee  was  in  him, 
subject  to  the  servitude,  for  the  benefit  of  the  citizens ;  that  this 
right  was  vested  in  the  United  States,  by  the  transfer,  and  that  they 
now  held  it  in  the  same  manner  that  the  king  did. 

The  first  objection  to  this  argument,  is  the  radical  one,  that  every 
community,  under  the  French,  as  well  as  the  Spanish  government, 
has  its  officers  to  represent  them ;  and  although,  by  the  statement 
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of  facts,  it  is  considered,  that  what  we  call  an  act  of  incoqiofatioQ 
was  not  passed,  yet  all  its  eflects  were  produced,  by  the  erectioQ  cf 
the  town.  Under  both  governments,  every  town  had  its  muoicipii 
officers,  who  took  charge  of  its  property  and  asserted  its  interest^ 
very  frequently,  against  the  encroachments  of  the  king  himself;  an 
instance  has  been  already  meniioned  in  the  remonstrance  of  the 
cabildo,  against  (he  governor's  grants.  Again,  if  there  was  no  cor- 
porate body,  nothing  to  represent  the  city,  but  the  kingly  power; 
how,  and  to  whom,  did  the  ktng  make  the  grant  of  the  commoM^ 
and  the  lots  fronting  the  public  square,  for  the  propios  of  the  city, 
ashasl)een  proved  in  this  cause.  Not  to  himself,  surely.  Mof 
he  made  it  to  the  cabildo,  for  the  use  of  the  city.  The  ground  de- 
signated for  streets,  squares,  and  quays,  by  the  plan,  vested  in  the 
municipality  of  the  town,  for  the  common  use  of  the  citizens  ;  under 
the  French  government,  passed  to  the  cabildo,  under  that  of  Spuo^ 
was  exercised  by  a  temporary  municipality,  appointed  by  the  Freodi 
prefect,  who  received  the  transfer  from  Spain,  in  order  to  deliver  it 
to  the  United  States.  They  held  it  until  the  United  States  entered 
into  possession,  when  another  provisional  municipality  was  appoint- 
ed, and  remained  in  office  until  their  powers,  by  a  regular  act  of  in- 
corporation, were  vested  in  the  present  defendants.  By  that  act, 
**all  the  estates,  whether  real  or  personal,  the  rights,  dues,  debt% 
claims,  or  property  whatever,  which  heretofore  belonged  to  the  city 
of  New  Orleans,  or  had  been  held  for  its  use,  by  the  cabildo^  unda 
the  Spanish  government ;  the  municipality,  after  the  transfer,  in 
the  year  1803,  to  France ;  or  the  municipality  now  existing,  shall  be 
vested  in  the  mayor,  aldermen  and  inhabitants,  to  be  enjoyed  bj 
them  and  their  successors  for  ever.'' 

This  act  passed  during  the  first  stage  of  terutorial  goyerameot, 
when  all  laws  were  submitted  to  congress  for  their  revision.  Con- 
sequently, they  are  estopped  fiom  saying  that  they  have  any  inter- 
est in  property  which  at  any  time  was  held  by  the  municifmlity  or 
the  cabildo ;  but  it  has  been  indisputably  shown,  that  for  more  fhao 
fort}'-nine  years,  from  the  year  1720  to  1769,  under  the  French  go> 
yerniTient,  and  from  tluit  time  to  the  transfer,  in  1803,  under  the 
Spanish,  there  has  been  such  possession  of  the  premises.  There- 
fore, if  every  other  title  were  wanting,  this  alone  would  be  soflkieot 
to  establish  our  right. 

An  equally  strong  objection  to  this  argument,  arises  from  the  con- 
stitutional power  bf  congress.     If  the  kings  of  France  and  Spain 
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could  be  trustees  for  the  inhabitants  of  cities^  and  exercise  either  medi- 
ately or  immediately,  all  the  municipal  powers  necessary  for  the  pro- 
tection of  such  rights,  how  is  congress  to  interfere?  even  if  the  same 
rights  had  been  transmitted  to  them  by  the  terms  of  the  treaty. 

There  is  a  want  of  distinction,  some  confusion  of  ideas  in  this 
branch  of  the  argument.  An  acknowledged  power  and  duty  of 
-sovereignty  is  confounded  with  one,  with  which  it  is  not  invested, 
and  which  it  could  Tiot  exercise  if  it  were.  The  sovereign  power 
has  no  right  to  exercise  the  duties  which,  by  its  grant,  it  has  devolved 
upon  the  authorities  of  a  city  or  town;  it  does  not  hold  the  property 
which  is  dedicated  to  the  public  use  of  the  citizens  of  that  town ; 
but  it  always  retains  the  power  of  obliging  their  municipal  officers 
to  observe  the  terms  of  the  grant,  to  preserve  the  property  for  the 
use  for  which  it  was  given.  Thus,  immediaiely  after  the  transfer 
of  the  country  to  the  United  States,  before  the  local  territorial  go- 
vernment had  been  established ;  if  the  municipal  officers  of  New 
Orleans  had  attempted  to  change  the  streets,  to  dispode  of  the  public 
square,  or  in  any  other  illegal  way  to  injure  the  rights  of  the  citi- 
zens :  the  United  States,  as  the  sovereign  of  the  country,  by  its  pro- 
per officers,  might  have  taken  cognizance  of  the  case  and  prevented 
or  redressed  the  injury.  Then,  they  might  have  sustained  a  suit  in 
their  name,  as  the  sovereign  of  the  country,  for  an  injunction  to  pre- 
vent an  illegal  sale  of  common  property  ;  but  not  even  then,  one  like 
the  present,  to  recover  the  possession  of  ir.  But  aAer  a  local  govern- 
ment had  been  established  under  the  territorial  grade,  with  its  legis- 
lative council,  its  judicial  and  executive  officers,  and  all  the  other 
attributions  of  supreme  power,  restricted  only  by  the  powera  vested 
in  the  general  governineut ;  when,  afterwards,  in  pursuance  of  the 
terms  of  the  treaty,  Louisiana  was  admitted  into  the  union,  on  equal 
terms  with  theother  slates :  in  both  these  cases,  that  supeiintendence 
over  the  municipality,  which  bears  the  attribute  of  local  sovereignty, 
was  transferred  to  the  territorial,  first,  and  afterwards  to  the  state 
government;  and  can  never  be  exercised  by  the  United  States,  unless, 
indeed,  the  construction  of  the  constitution  should  be  adopted,  which 
has  for  the  first  time,  that  I  am  aware  of,  been  contended  for  in 
this  cause.  But  even  then,  if  the  power  given  to  congress  to  regu- 
late commerce,  should  be  found  to  mean  the  grant  of  a  jurisdiction 
over  wharves  and  ports,  some  thing  more  would  be  necessary  before 
that  power  could  be  exercised;  a  code  of  the  police  of  ports,  the 
creation  of  officers,  hitherto  unknown  to  our  government,  dind  some 
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mode  of  settling  the  clashing  interests  of  the  cities,  the  states*  and 
the  United  States,  in  all  the  ports  of  the  union.  For,  I  repeat,  if  the 
pojvec  exists  on  the  -wharves  of  New  Orleans*  it  most  exist  in  those 
of  all  the.  states ;  for  the  argument  derives  it  from  the  constitutioD, 
which  must  operate  upon  all.  That  so  great  an  extension  of  the 
powers  of  the  general  government  has  never  before  been  thought  o( 
is  a  strong  proof  against  its  adoption ;  and  I  quit  the  argument  with- 
out any  fear  that  the  court,  by  sanction,  will  make,  an  inroad  oo 
state  rights ;  which  th<^  learned  counsel  for  the  United  States  would 
be  the  first  to  deplore. 

I  may  hope  from  this  view  that  I  have  shown  that  the  United 
States  can  claim  no  property  in  the  soil. 

That  they  cannot  recover  in  this  suit  even  if  they  had  a  title,  be> 
cause  they  have  not  shown  such  a  possession  as  would  sustain  a  MUt 
for  a  perpetual  injunction. 

That  the  decision  of  the  state  court  forms  no  authority  to  guide 
that  of  this  court. 

That  the  lands  in  question  were  dedicated  to  public  use  and  vested 
in  the  city  by  evidence  that  cannot  be  controverted. 

And,  that  the  rights  of  the  city,  under  the  French  and  Spanish 
government,  have  been  regularly  transmitted  to  the  defendant^ 
forming  a  chain  Qf  title  that  has  vested  the  property  in  them  subject 
to  laws,  for  the  due  observance  of  which  they  are  amenable  to  the 
state  authorities,  not  to  those  of  the  United  States. 

But  if  there  should  be  a  failure  in  any  of  these  points,  there  is  one 
on  which  we  cannot  be  mistaken : 

The  title  derived  from  prescription  by  a  possession  of  more  than 
a  hundred  years.  Law  1»  tit.  7,  lib.  5,  Recop. ;  and  law  1,  tiL  15, 
lib.  4,  Recop.  To  rebut  this,  an  authority  has  been  introduced  from 
Domat  to  show  that  things  destined  for  public  use  cannot  be  ac- 
quired by  prescription;  an  authority  showing  clearly  that  property 
of  that  description  cannot  be  acquired  by  an  intruder  on  the  commoa 
property  of  a  city,  but  most  clearly  not  forbidding  the  acquisition  of 
them  by  the  city  under  that  tiile  ;  a  law  made  for  the  protection  of 
public  property,  not  to  prevent  the  application  of  a  law  in  their  favour 
which  comes  in  aid  of  lost  tides. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court 
This  case  is  brought  before  this  court  by  an  appeal  from  the  de- 
cree of  the  district  court  for  the  eastern  district  of  Louisiana. 
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Under  a  practice  which  is  peculiar  to  LouisiaDa,  the  attorney  of 
the  United  States,  on  their  behalf,  presented  a  petition  to  the  court ; 
which  represented  that  the  mayor  of  the  city  of  New  Orleans,  in 
pursuance  of  an  ordinance  of  the  city  council,  had  advertised  for  sale, 
for  a  day  then  past,  and  was  about  to  advertise  anew,  for  sale,  in 
lots,  the  vacant  land  included  between  Ursuline  Levee  and  Grarrisoa 
streets,  and  the  public  road  in  the  city  of  New  Orleans ;  and  also,  the 
vacant  land  included  between  Customhouse  Levee  and  Bienville 
street,  and  the  public  road  fn  the  said  city. 

And  the  petitioner  further  stated,  that  by  the  treaty  of  cession  of 
the  late  province  of  Louisiana  by  the  French  republic  to  the  United 
Slates  of  America,  the  United  States  succeeded  to  all  the  antecedent 
rights  of  France  and  Spain,  as  they  then  were,  in  and  over  the  said 
province  ;  the  dominion  and  possession  thereof,  incFuding  all  lands 
which  were  not  private  property  ;  and  that  the  dominion  and  posses- 
sion of  the.  said  vacant  lands,  ever  since  the  discovery  and  occupation 
of  the  said  province  by  France,  remained  vested  in  the  sovereign ; 
and  had  not,  at  any  time  prior  to  the  date  of  said  treaty,  been  granted 
by  the  sovereign  to  the  city.  And  the  petitioner  prayed  for  an  in* 
junction  to  restrain  the  city  council  from  selling  the  land,  or  doing 
any  other  abt  which  shall  invade  the  rightful  dominion  of  the  Uni- 
ted States  over  said  land,  or  their  possession  of  it ;  and  a  perpetual 
injunction  was  prayed. 

To  this  petition  the  mayor,  aldermen  and  inhabitants  of  the  city 
answered,  and  denied  the  material  facts  and  allegations  in  the  peti- 
tion ;  and  they  specially  denied  that  the  dominion  and  possession  of 
the  land,  at  the  time  Louisiana  was  ceded  to  the  United  States,  were 
vested  in  either  the  king  of  Spain  or  the  sovereign  of  France,  either 
as  vacant  land  or  under  any  other  denomination. 

And  in  a  supplemental  answer  the  respondents  say,  that  the  in- 
habitants of  the  city  of  New  Orleans  are  the  true  and  lawful  pro- 
prietors of  the  vacant  lots  they  hc^ve  been  enjoined  not  to  sell. 

1.  '^Because  all  the  space  of  ground  which  exists  between  the 
front  line  of  the  houses  of  the  city  and  the  river  Mississippi  was  left 
by  the  king  of  France,  under  the  name  of  quays,  for  the  use  and 
benefit  of  the  inhabitants  of  the  city. 

t.  **  Because  if  since  the  foundation  of  the  city  of  New  Orleans 
said  space  of  ground  became  wider  than  was  necessary  for  the 
public  use,  and  the  quays  of  the  city,  it  was  in  consequence  of  an 
increase  formed  by  alluvion  in  the  greatest  part  of  the  front  of  the 
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city ;  and  the  works  which  were  necessarily  made  from  time  imme- 
morial by  the  inhabitants  of  the  city,  or  at  their  expense,  to  the 
levee  in  front  thereof,  to  advance  it  nearer  to  the  river  tbaa  it  was 
formerly. 

3.  **  Because,  by  the  laws  of  Spain  which  were  in  force  at  the 
time  when  said  alluvions  were  formed,  and  said  works  were  made, 
alluvions  formed  by  rivers  in  front  of  cities  belonged  to  the  inhabi- 
tants thereof;  who  may  dispose  of  the  same  as  they  think  it  coo* 
venient,  on  their  leaving  what  is  necessary  to  the  public  use." 

And  the  respondents  say,  that  the  vacant  lots  are  of  great  valae ; 
and  cannot  be  disposed  of  unless  they  shall  be  indemnified  by  the 
.  government,  &c. 

A  general  replication  was  filed  by  the  district  attorney  in  bdiaif 
of  the  United  States. 

Statements  of  facts  signed  by  the  parties  appear  in  ^he  record. 

If  this  cause  be  considered  on  the  broad  grou  id  on  which  it  is 
presented  by  the  facts  and  the  arguments  of  counsel,  it  is  one  of 
great  importance.  In  one  view,  the  title  to  p'^operty  of  the  value  of 
several  millions  of  dollars,  depends  upon  its  decision ;  and  in  any 
aspect  in  which  it  may  be  considered,  principles  of  the  civil  law,  and 
the  usages  and  customs  of  the  governments  of  France  and  Spain, 
and  also,  it  is  insisted,  important  principles  of  the  common  law,  as 
well  as  the  effect  of  certain  acts  of  our  own  government,  are  in- 
volved. 

In  the  able  arguments  which  have  been  heard  at  the  bar,  thcss 
topics  have  been  elaborately  examined  and  variously  illustrated ;  and 
it  now  becomes  the  duty  of  the  court  to  pronounce  their  opinion  in 
the  case.  Being  constituted  the  organ  of  that  opinion,  the  matters  in 
controversy  will  be  considered  under  the  following  arrangement. 

1.  The  rights  of  the  plaintiffs  in  error,  by  the  principles  of  the 
common  law. 

2.  Their  rights  under  the  laws  and  usages  o(  France  and  Spain. 

3.  The  interest  .of  tlie  United  States  in  the  property  claimed  by 
the  city,  and  their  jurisdiction  over  it. 

That  property  may  be  dedicated  to  public  use,  is  a  well  established 
principle  of  ttie  common  law.'  It  is  founded  in  public  convenience^ 
and  has  been  sanctioned  by  the  experience  of  ages.  Indeed,  without 
such  a  principle,  it  would  be  difiicult,  if  not  impracticable,  for  society 
in  a  state  of  advanced  civilization,  to  enjoy  those  advantages  which 
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belong  to  its  conditioD,  and  which  are  essential  to  its  accommoda- 
tion. 

The  importance  of  this  principle  may  not  always  be  apprecic^ted, 
but  we  are  in  a  great  degree  dependent  on  it  for  our  highways,  the 
streets  of  our  cities  and  towns,  and  the  grounds  appropriated  as 
places  of  amusement  or  of  public  business,  which  are  found  in  all 
our  towns,  and  especially  in  our  papulous  cities. 

It  is  not  essential  that  this  right  of  use  should  be  vested  in  a  cor- 
porate body ;  it  'may  exist  in  the  public,  and  have  no  other  limitation 
than  the  wants  of  the  community  at  large. 

This  court  had  occasion  to  consider  this  doctrine  in  two  important 
and  leading  ct^ses,  which  lately  came  before  them,  and  which  are 
reported  in  6  Peters.  The  first  one  was  the  City  of  Cincinnati  v. 
The  Lessee  of  White. 

In  1789,  the  original  proprietors  of  Cincinnati- designated,  on  the 
plan  of  the  town,  the  land  between  Front  street  and  the  Ohio  river, 
as  a  common  for  the  use  and  benefit  of  the  town  for  ever.  A.  few 
years  afterwards  a  daim  was  set  up  to  this  common,  by  a  person 
who  had  procured  a  deed  from  the  trustee  in  whom  the  fee  of  the 
land  was  vested,  and  who  had  entered  upon  the  common,  and  claim- 
ed the  right  of  possession.  The  proof  of  dedication  being  made  out 
to  the  satisfaction  of  the  court,  they  sustained  the  rights  claimed  by 
the  city.  At  the  time  the  plan  of  the  city  was  adopted  by  the  pro- 
prietors, and  this  ground  was  marked  on  the  plat  as  a  common,  they 
did  not  in  fact  possess  the  equitable  title  to  the  space  dedicated ;  but 
tbey  shortly  afterwards  purchased  ihe  equitable  title,  and  it  was  held 
that  under  the  purchase  the  prior  dedication  was  good. 

In  their  opinion,  the  court  refer  to  a  great  number  of  decisions  of 
this  court  and  others,  in  this  country,  and  also  of  the  highest  courts 
in  England,  to  sustain  the  principles  upon  which  the  decision  was 
founded.  The  doctrine  is  now  so  well  settled,  and  so  generally 
understood,  that  it  cannot  be  necessary  to  cite  authorities  in  support 
ofit. 

In  the  case  of  Barclay  and  others  v.  Howell's  Lessee,  the  same 
principle  was. sanctioned,  as  applicable  to  facts  somewhat  variant 
from  those  which  constituted  the  Cincinnati  case. 

In  1784,  the  representatives  of  William  Penn,  in  whom  the  -pro- 
prietary right  of  Pennsylvania  was  vested,  by  their  agent,  laid  out 
the  town  of  Pittsburgh.  The  original  plan  of  the  town,  the  court 
say,  "shows  that  it  was  laid  out  into  lots,  streets  and  alleys,  from  the 

VOL.  X. — 4  P 
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junction  of  the  Alleghany  and  Monongahela  riven^  exleDding  op 
the  latler  to  Grant  street.  With  the  exception  of  Water  street,  which 
lies  along  the  bank  of  the  Monongahela,  all  the  streets  and  alleys  of 
the  town  were  distinctly  marked  by  the  surveyor,  and  their  Width 
laid  down.  Near  the  junction  of  the  rivers,  the  space  between  the 
southern  line  of  the  lots  and  the  Monongahela  river  is  narrow,  bat 
it  widens  as  the  lots  extend  up  the  riven 

"  From  the  plan  of  the  town  it  does  not  appear  that  any  artificial 
boundary,  as  the  southern  limit  of  Water  street,  was  laid  down. 
The  name  of  the  street  is  given  and  its  northern  boundary,  but  the 
space  to  the  south  is  left  open  to  the  riven  All  the  streets  leading 
south  terminate  at  Water  street,  and  no  indication  is  given  in  the 
plat,  or  in  any  part  of  the  return  of  the  surveyor  that  it  did  not  ex- 
tend to  the  river,  as  it  appears  to  do  by  the  face  of  the  plaL** 

And  the  surveyor  being  dead,  his  declarations  at  the  time  of  mak- 
ing  the  survey,  that  Water  street  should  extend  to  the  river,  weie 
sanctioned  as  evidence ;  and  it  appearing  that  the  convenience  of  the 
town  required  the  extension  of  this  street  to  the  river ;  and  there  be- 
ing no  statement  or  line  marked  on  the  plat  of  the  town  as  opposed 
to  it ;  and  ^s  the  public  for  thirty  years  or  more,  in  some  parts  of  the 
town,  had  thus  used  the  street ;  and  that  property  bad  been  bought 
and  sold  in  reference  to  it,  in  this  form :  it  was  held  to  be  suflfcient 
evidence  of  its  having  been  dedicated  to  the  public.  The  street  thus 
extended  afforded  a  large  and  convenient  space  for  commercial  por- 
poses  along  the  shore  of  the  river,  beyond  what  was  required  for  a 
street. 

On  the  26th  of  September  1712,  about  thirty-eight  years  after 
Louisiana  had  been  taken  possession  of  by  Lasalle,  in  the  name  of 
the  king  of  France,  a  charter  was  granted  by  the  king  to  Croeas, 
conferring  on  him  exclusive  rights  for  commercial  and  other  par- 
poses,  over  a  great  extent  of  country,  which  included  the  territoiy 
that  now  forms  the  state  of  Louisiana. 

The  absolute  property  in  fee  simple  was  vested  in  him,  of  all  the 
lands  he  should  cultivate,  with  all  buildings,  &c.,  he  taking  from 
the  governor  and  intendant  grants,  which  were  to  become  void  ob 
the  land  ceasing  to  be  improved. 

The  laws,  edicts  and  ordinances  of  the  realm,  and  the  cnstoin  of 
Paris,  were  extended  to  Louisiana.  This  charter  was  afterwanb 
surrendered  by  Crozat  to  the  king ;  and  a  new  one  was  granted  on 
the  6th  of  September  1717,  to  a  corporation  styled  the  Western  Com- 


JANUARY  TERM  1836.  715 

[New  OrietiM  ▼.  Tbe  Umt»d  Slalet.] 
pany.    The  land,  coasts,  harbours  and  islands  in  Lottidana,  were 
granted  to  this  company,  as  they  had  been  to  Crozat,  *Mt  doing 
faith  and  homage  to  the  Idng  and  furnishing  a  crown  of  gold»  of  tbe 
weight  of  thirty  marks,  at  each  mutation  of  the  sovereignty .'' 

The  power  is  given  to  this  company  to  grant  land  allodially. 
And  under  its  auspices,  the  ground  where  the  city  of  New  Orleans 
DOW  stands,  was  selected  as  a  place  for  the  principal  settlement  of 
the  province.  A  short  time  afterwards,  the  foundation  of  the  city 
was  laid,  by  the  constraction  of  a  few  huts  and  other  improvements. 
In  1724,  and  also  in  1728,  by  the  facts  proved,  it  seems,  maps  of  the 
town  were  made,  on  which  the  vacant  space,  now  in  controversy, 
was  designated  by  the  name  of  quay. 

The  Western  Company  continued  to  act  under  its  charter  until 
January  1732,  when,  with  the  king's  leave,  the  charter  was  surren- 
dered, and  a  retrocession  was  made  by  the  company  of  the  ^^  pro- 
perty, lordships  and  jurisdiction  of  Louisiana." 

The  town  of  New  Orleans  was  established,  and  the  plan,  as  de^ 
signated  in  the  maps  referred  to,  adopted,  while  the^country  was 
under  the  jurisdiction  of  the  Western  Company ;  and  the  dedi- 
cation to  public  use,  of  the  vacant  space  in  contest,  was  made  by 
it,  so  far  as  a  dedication  is  shown  by  the  plan  and  the  indorsement 
of  the  word  quay  upon  it. 

In  the  agreed  facts^  a  quay  is  admitted  to  be  a  vacant  space  be- 
tweeri  the  first  row  of  buildings  and  the  water's  edge,  and  is  used 
for  the  reception  of  goods  and  merchandize  imported  or  to  be  ex- 
ported. In  the  Civil  Code  of  Louisiana,  a  quay  is  said  to  be  **  com- 
mon property,  to  the  use  of  which,  all  the  inhabitants  of  a  city,  and 
even  strangers  are  entitled  in  common,  such  as  the.streets  and  pub- 
lic walks." 

The  term  is  well  understood  in  all  commercial  countries ;  and 
whilst  there  may  be  some  differences  of  opinion  fts  to  its  definition, 
there  can  be  little  or  none  in  regard  to  the  popular  and  commercial 
sigrnification  of  it.  It  designates  a  space  of  ground  appropriated  to 
the  public  use  :  such  use  as  the  convenience  of  commerce  requires. 
This  entire  vacant  space  has  been  used  for  the  purposes  to  which 
it  was  appropriated  ;  with  but  occasional  and  slight  interruptions,  to 
small  portions  of  it ;  from  the  establishment  of  the  designation  of  the 
quay  in  1724,  until  the  present  time.  The  interruption^  referred  to, 
were  not  such  as  deprived  the  public  of  the  proper  use  of  the  ground. 
They  were  generally  of  a  temporary  nature,  and  weie  permitted. 
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where  private  accommodation  was  in  some  degree  connected  with 
the  public  convenience.     Temporary  shops  and  baths^  which  were 
constructed  upon  this  ground,  were  of  this  character. 

The  public  established,  at  different  times  and  for  different  par- 
posesy  buildings  of  a  more  permanent  description ;  but  these  were 
rendered  necessary  for  the  public  service,  and  they  seem  not  to  have 
encroached,  to  any  injurious  extent,  on  the  public  use  of  the  quay. 

Some  of  these  buildings  have  long  since  disappeared,  and  any  of 
them  which  may  still  remain,  do  not  subject  the  city  or  the  public 
to  ariy  inconvenience. 

The  city  authorities,  at  an  early  day,  would  scarcely  be  expected 
to  object  to  the  construction  of  barracks  on  this  space,  for  the  ac^rom- 
modation  of  the  soldiers,  which  were  there  stationed  for  the  protec- 
tion of  the  city.  And  much  less  would  they  be  expected  to  object 
to  the  use  of  the  common  for  the  occasional  performance  of  military 
evolutions. 

The  customhouse  and  public  warehouse,  erected  on  this  ground 
by  the  Spanish  government,  have  disappeared ;  and  the  construe* 
tion  of  the  present  customhouse  on  the  quay,  by  the  federal  govern- 
ment, in  1819,  cannot  be  consiaered  as  affecting  the  original  dedica- 
tion. 

It  may  be  convenient  for  the  city  to  have  the  customhouse  situated 
on  this  ground,  and  it  does  not  interrupt  the  public  use. 

Two  or  three  grants  to  small  lots  of  ground  within  this  conunoo, 
were  made  under  the  Spanish  authorities ;  but  under  the  present 
head  of  inquiry,  it  is  unnecessary  to  examine  whether  these  acts  were 
not  the  exercise  of  arbitrary  power,  by  the  Spanish  officers,  and  be- 
ing in  derogation  of  vested  rights,  should  not  be  held  as  nullities. 

If  these  titles  were  given  in  the  exercise  of  a  discretion,  still  they 
would  not  go  to  abrogate  a  vested  right,  only  to  the  extent  of  the 
titles.  But  this  question  will  be  more  particularly  examined  here- 
after. 

Suppose,  on  the  common  at  Cincinnati,  or  on  the  vacant  space 
connected  with  Water  street  at  Pittsburgh,  it  had  been  proved  that 
the  state  had  constructed  a  customhouse,  or  temporary  barracks, 
would  such  acts  have  been  considered  as  disproving  a  dedication. 
Clearly  they  would  not ;  nor  would  grants  for  one  or  two  lots  within 
either  space,  unadvisedly  issued  and  in  derogation  of  vested  rights, 
have  been  so  considered. 

The  title  to  Penn  and  his  heirs  was  allodial,  and  we  have 
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that  the  Western  Company  was  authorized  to  inake  such  titles. 
Lake  the  heirs  of  Penn,  the  Western  Company  wa4|. proprietor  of  a 
great  extent  of  territory,  and  the  dedications  were  made  under  cir- 
cumstances somewhat  similar ;  but  the  proof  of  dedication  of  the 
common  or  quay  at  New  Orleans,  is  incomparably  stronger  than  was 
found  in  the  Pittsburgh*  case. 

It  appears  that  this  quay  has  been  greatly  enlarged,  by  the  allu- 
vial formations  of  the  Mississippi  river ;  and  from  this  fact  an  argu- 
ment is  drawn  against  the  right  of  use  in  the  city,  at  least  to  the 
extent  asserted. 

The  history  of  the  alluvial  formations  by  the  action  of  the  waters 
of  thismighty  river,  is  interesting  to  the  public,  and  still  more  ^o  to 
the  riparian  proprietors. 

The  question  is  well  settled  at  common  law,  that  the  person  whose 
land  is  i)ounded  by  a  stream  of  water,  which  changes  its  course  gra- 
dually by  alluvial  formations,  shall  still  hold  by  the  same  boundary, 
including  the  accumulated  soil.  No  other  rule  can  be  applied  on 
just  principles.  Every  proprietor  whose  land  is  thus  bounded,  is 
subject  to  loss,  by  the  same  means  which  may  add  to  his  territory : 
and  as  he  is  without  remedy  for  his  loss,  in  this  way,  he  cannot  be 
held  accountable  for  his  gain. 

This  rule  is  no  less  just  when  applied  to  public,  than  to  private 
rights.     The  case  under  consideration  will  illustrate  the  principle. 

If  the  dedication ^f  this  ground  to  public  use  be  established  by  the 
principles  of  the  common  law,  is  it  not  of  the  highest  importance 
that  the  accumulations  of  the  vacant  space,  by  alluvial  formations, 
should  partake  of  the  same -character  and  be  subject  to  the  same  use 
as  the  soil  to  which  it  becomes  united  \ 

If  this  were  not  the  case,  by  the  continual  deposits  of  the  Missis- 
sippi, the  city  of  New  Orleans  wogld,  in  the  course  of  a  few  years, 
be  cut  off  from  the  river,  and  its  prosperity  impaired.  If  the  city  can 
claim  the  onginal  dedication  to  the  river,  it  has  all  the  rights  and 
privileges  of  a  riparian  proprietor. 

But  there  is  another  consideration  of  great  weight  on  this  subject. 
It  appears  that  the  city,  from  time  im^memorial,  has  been  compelled 
to  construct  at  great  expense,  and  keep  in  repair,  levees,  which  resist 
the  waters  of  the  river  and  preserve  the  city  from  inundation.  If  it 
were  not  for  these  levees  or  embankments,  it  appears  from  the  facts 
proved,  that  not  only  the  city  of  New  Orleans,  but  the  country,  to  a 
great  extent,  bordering  on  the  lower  Mississippi,  would  be  uninhabit- 
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able.    These  works  resist  the  current  of  the  river;  eddies  are  Ibnmd, 
and  the  deposits  rapidly  accumulate.    In  this  way  has  the  vacant 
space  been  greally  enlarged  within  twenty  or  thirty  years  past. 

This  enlargement  of  the  quay  cannot  defeat  or  impair  the  rights 
of  the  city ;  and  the  question  only  remains  to  be  answered,  whether 
the  fticts  in  this  case,  by  the  principles  of  the  common  law,  show  a 
dedication  of  this  vacant  space  to  public  use. 

No  one  can  doubt,  that  the  answer  must  be  in  the  affirmative. 

The  original  dedication  is  proved  by  tbe  maps  in  evidence,  and  fay 
a  public  use  of  more  than  a  century.  These  facts  are  conclusive. 
The  right  of  the  city  is  sanctioned  by  time,  and  established  by  uo« 
controverted  facts. 

No  case  of  dedication  to  public  use  has  been  investigated  by  tUs 
court,  where  the  right  has  been  so  clearly  established. 

What  effect  the  acts  of  the  federal  government,  and  the  acts  of 
the  corporation  of  the  city  may  have  upon  this  right,  will  be  cofni- 
dered  in  another  branch  of  this  case. 

As  the  rights  claimed  by  the  city  had  their  origin  under  the  laws 
of  France,  and  were  enjoyed  for  nearly  forty  years  under  the  laws  of 
Spain,  it  becomes  necessary  to  examine  those  laws,  to  ascertain  the 
nature  and  extent  of  these  rights.  On  this  ground  the  claims  of  the 
city  have  been  earnestly  and  ably,  if  not  conlSdently  resisted^  in  the 
argument.  The  laws  of  France  and  qI  its  colonies,  it  is  admitted, 
prevailed  in  Louisiana  from  its  first  settlement  until  the  S5th  Novem- 
ber 1769,  when  they  were  abrogated  by  O'Reilly,  captain-genetal 
under  the  king  of  Spain. 

On  the  part  of  the  defendants  in  error,  it  is  contended,  that  the 
corporation  of  the  city  has  no  title  whatever  to  the  soil,  or  to  the  use 
of  the  premises  in  question :  and  great  reliance  is  placed  on  a  decision 
lately  made  by  the  supreme  court  of  Louisiana,  in  the  case  of  C.  G. 
De  Armas  and  M.  S.  Cucullu  v.  The  Mayor,  Aldermen,  &c.  of  the 
city  of  New  Orleans.  Two  of  the  three  learned  judges  who  compose 
that  court  lay  down  principles,  in  their  opinions  in  that  case,  which 
are  inconsistent  with  the  right  asserted  by  the  city  in  this  case:  and 
it  is  insisted  that  this  decision,  which  disaffirmed  the  right  set  up  by 
the  city,  is  conclusive  on  this  court 

So  far  as  the  present  controversy  may  be  supposed  to  arise  under 
the  laws  of  the  United  States,  or  the  treaty  of  cession,  it  is  clear 
that  the  decision  of  the  Louisiana  court  cannot  be  considered  as  set- 
tling the  question.     In  the  argument  on  behalf  of  the  govemmeot 
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ibe  principle  is  laid  down,  Ibat  by  the  laws  of  France,  a  city  or 
iowQ  could  not  acquire  a  right  or  title  to  the  soiLof  immovables,  or 
to  the  use  of  them,  without  letters  patent  from  the  king.  And  Do* 
mat,  with  other  authorities,  is  referred  to,  who,  in  treating  of  com- 
munities, declare,  as  a  primary  rulb,  that  they  should  be  established 
for  the  public  good,  and  by  order  or  permission  of  the  prince. 

By  the  third  section  in  the  statement  of  facts,  it  appears  that  towns 
in  the  French  colonies,  were  never  incorporated  like  those  of  the 
United  Slates;  they  are  founded  in  virtue  of  orders  emanating  from 
the  government,  or  from  the  minister  of  marine,  and  transmitted  to 
the  governors  of  the  colonies,  and  their  administration  was  confided 
to  intendaats,  who  had  authority  to  enact  the  necessary  public 
regulations. 

It  is  insisted  that  no  reasons  are  assigned  why  the  law  of  France 
vas  not  complied  with,  by  issuing  a  grant,  if  the  dedication  of  this 
<sommon  was  in  fact  made.  That  the  plan  of  the  town  may  be  pre- 
sumed to  have  been  made,  and  the  ground  in  contest  designated,  as 
appears  on  the  maps,  for  other  purposes  than  those  supposed  by  the 
city  authorities.  That  the  maps  were  for  a  long  time  lost  sight  of, 
and  could  not  have  been  considered  as  evidence  to  supply  the  place 
of  a  grant :  had  this  been  the  case,  they  would  have  been  pre- 
served with  care.  But  the  most  conclusive  argument  against  this 
dedication  is,  it  is  said,  that  until  the  (own  was  incorporated  by  let- 
ters patent,  it  was  incapable  of  taking  by  grant.  And  the  decision 
of  the  supreme  court  of  Louisiana  is  referred  to  as  sustaining  this 
doctrine. 

Great  respect  is  due  to  the  opinions  of  the  two  learned  judges  who 
made  this  decision ;  and  especially  on  questions  arising  under  the 
civil  law,  with  the  principles  of  which  they  must  be  familiar.  Still 
it  would  seem  that  a  ready  answer  may  be  found  to  at  least  some  of 
the  objections  stated  by  the  counsel.  In  the  first  place,  the  dedica* 
UoD  of  this  common  was  made  by  the  Western  Company,  who  had 
power  to  make  grants ;  and  ignorance  of  their  rights,  by  the  inhabi- 
tantr  of  the  city,  or  of  the  necessary  evidence  to  establish  them,  af- 
fords no  very  satisfactory  proof  against  the  existence  of  those  rights. 
And,  if  reasons  can  be  assigned,  why  this  ground  was  designated 
on  the  plat  as  a  quay,  which  show  that  such  indorsement  could  not 
have  been  designed  as  a  substitute  for  a  grant ;  yet,  in  the  absence 
of  satisfactory  reasons^  is  it  not  fair  to  presume  in  favour  of  a  servi- 
tude which  has  been  enjoyed  by  the  city  for  more  than  a  century  1 
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Whether  the  retrocession  of  Louisiana,  its  jurisdiction,  &c.,  by 
the  Western  Company  to  the  king  of  France,  could  aSect  the  rights 
pieviously  granted  by  i(,  may  be  hereafter  considered. 

It  is  admitted  that  the  power  of  the  sovereign  over  the  streets  of 
a  ciiy,  is  hmiied.  He  cannot  alien  them,  nor  deprive  the  inhabit 
tants  of  their  use,  because  such  use  is  essential  to  the  enjoyment  of 
urban  properly.  And  a  distinction  is  drawn,  in  this  respect,  between 
the  streets  of  a  city  and  other  grounds  dedicated  to  public  use.  The 
latter,  it  is  contended,  is  not  only  under  the  supervision  of  the  king, 
as  to  its  use,  but  he  may  sell  and  convey  it. 

Now,  it  would  seem,  in  reason,  that  the  principle  is  the  same  id 
both  cases.  The  inhabitants  of  a  town  cannot  be  deprived  of  their 
streets,  as  the  streets  are  essential  to  the  enjoyment  of  their  property. 
In  other  words,  by  closing  the  streets,  the  value  of  the  buildings  of 
the  town  would  be  greatly  reduced,  if  not  entirely  destroyed.  And 
if  ground  dedicated  to  public  use,  which  adds  to  the  beauty,  the 
health,  the  convenience  and  the  value  of  town  property,  be  arbitra- 
rily appropriated  by^  the  sovereign  to  other  purposes,  is  not  the  value 
of  the  property,  which  has  been  bought  and  sold  in  reference  to  it, 
greatly  impaired  1  The  value  may  not  be  reduced  to  the  same  ruin- 
ous extent,  as  it  would  be  to  close  the  streets,  but  the  difference  is 
only  in  the  degree  of  the  injury,  and  not  in  the  principle  involved. 

Domat,  liv.  1,  title  8,  sec.  1,  art.  1,  says,  there  are  two  kinds  of  . 
things  destined  to  the  common  use  of  men,  and  of  which  every  one 
has  the  enjoyment.  The  first  are  those  which  are  so  by  nature;  as 
rivers,  the  sea  and  its  shores.  The  second,  which  derive  their  cha- 
racter from  the  destination  given  them,  by  man  ;  such  as  streets, 
highways,  churches,  markethouses,  courthouses,  and  other  public 
places ;  and  it  belongs  to  those  in  whom  the  power  of  making  laws 
and  regulations  in  such  matters  is  vested,  to  select  and  markoot 
the  places  which  are  to  serve  the  public  for  these  different  purpose&'* 

But,  it  is  said,  if  the  dedication  was  made  bylhe  king,  the  citizens 
of  New  Orleans,  or  the  public,  did  not  acquire  a  right  paramount  lo 
hb.  And  that  having  a  right  to  regulate  the  use,  and  the  fee  never 
having  been  conveyed  by  him  to  the  city,  by  grant  or  otherwise,  he 
roust  of  course  retain  the  power  of  disposing  of  the  property. 

The  right  of  the  king  to  this  property,  is  compared  to  the  right  of 
a  city,  which  is  vested  with  the  fee  and  the  use;  and  as  in  such  case 
the  corporation  may  dispose  of  the  property  dedicated  with  the  sane- 
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tibn  of  the  sovereign  power;  the  sovereign,  it  is  contended,  having 
the  right  of  properly  aiid  the  power  to  regulate  the  use,  may  alien, 

'And  it  is  said,  that  (bis  supervision  of-  tbe  use  by  the  king,  was  a 
doctrine  peculiarly  applicable  to  Louisiana  and  the  city  of  New  Or- 
leans, where  the  changes  are  so  frequent  by  the  continual  formations 
on  the  shores  of  the  Mississippi,  in  addition  to  increase^of  po^ililation 
and  business,  which  often  require  alterations  in  the  streets  ahd  other 
public  places. 

Though  certain  places  may  be  dedicated  to  public  purposes  by  the 
supreme  power,  and  may  be  said  to  be  withdrawn  from  commerce, 
still  it  is  insisted  where  no  grant  has  been  made,  and  private  rights 
liave  not  become  vested  in  the  property,  it  is  not  withdrawn  from  the 
sovereign  power. 

This  argument  goes  upon  the  fact,  that  the  title  to  the  quay  re- 
mained in  the  king  of  France,  which  is  a  controverted  point. 

That  the  king,  under  the  law  of  nations,  was  entitled  to  the  right 
of  soil  of  Louisiana,  is  not  contested.  The  same  rights  belonged  to 
the*  sovereign  of  France  in  this  respect,  as  have  been  accorded  to 
other  European  sovereigns  who  made  discoveries  on  this  continent; 
but  the  conclusion  which  is  drawn  from  Ihis,  that,  as  no  grant  was 
given,  the  king  had  a  right  tu  alien  the  ground  in  contest,  the  same 
as  any  other  part  of  Louisiana,  is  not  admitted. 

This  argumeht  in  behalf  of  the  power  of  the  king  of  France  over 
the  common,  is  founded  upon  the  supposition,  that  the  cession  of  rtlie 
country  lo  the  king  by  the  Western  Company,  destro)'ed  the  rights 
which  had  become  vested  under  it ;  and  also,  that  as  no  grant  for 
the  land  in  contest  has  been  proved,  none  can  be  presumed. 

The  doctrine  of  presumption  is  as  fully  recognised  in  the  civil  as 
it  is  in  the  common  law.  It  is  a  principle  which  no  enlightened 
tribunal,  in  the  search  of  truth,  and  in  applying  facts  to  human  affairs, 
can  disregard. 

The  retrocession  of  Louisiana  to  France  by  the  Western  Company, 
did  not  abrogate  the  rights  wliicli  had  been  acquired  under  it.  All 
the  grants  to  individuals  made  by  the  company  were  respected;  and 
there  is  no  act  by  the  French  government,  from  the  foundation  of 
the  city  to  the  transfer  of  the  country  in  1769  to  Spain,  which  shows 
that  this  dedication  was  not  as  much  respected  and  sanctioned  by 
the  king,  as  were  the  grants  to  private  citizens.  Does  not  this  long 
acquiescence  of  the  monarch,  and  enjoyment  of  the  property  by  the 
city,  afford  some  evidence  of  right?  But  in  addition  to  this -const- 
VOL.  X. — 4  Q 
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deratioD,  it  appears  in  evidence,  that  from  the  time  the  fian  of  the 
city  was  adopted  until  the  country  was  ceded  to  Spain,  numeroiis 
transfers  of  property  were  made,  in  which  the  property  is  deacribed 
as  being  bounded  by  this  quay ;  and  also,  many  official  tranaaetions 
of  public  officers,  in  which  the  quay  is  recognised  and  referred  ta 
This  shows  in  what  light  this  vacant  space  was  considered  by  the 
public,  for  nearly  fifty  years  after  the  dedication  was  made :  and  it 
is  not  probable  that  this  subject  could  have  been  wholly  overlooked 
by  the  king.  The  plan  of  the  city,  containing  the  designation  of 
this  quay,  was  published  by  Charlevoix  in  his  Hietoire  de  la  Nou- 
velle  France,  and  perhaps  by  Voltaire.  It  is  true,  that  New  Orleans 
contained  at  this  time  a  very  limited  population;  but  it  is  matter  of 
history,  that  not  many  years  after  the  foundation  of  the  city  was 
laid,  the  most  splendid  scheme  of  commercial  enterprise,  coDnected 
with  banking  operations,  was  projected  in  France,  in  reference  to 
Louisiana.  So  excited  did  the  public  mind  become  on  this  subject, 
and  so  generally  was  the  public  attention  directed  to  it,  that  there  is 
little  probability  the  dedication  of  this  common  could  have  eacaped. 
the  notice  of  the  king  of  France.  It  was  not,  probably,  deemed  too 
large  for  the  accommodation  of  a  city  which  was  to  become  the  eta*. 
porium  of  a  country  of  such  vast  resources. 

The  public  use  of  this  common  for  so  great  a  number  of  yean^ 
and  the  general  recognition  of  it  from  the  time  it  was  dedicated,  ta 
numerous  private  and  official  transactions^  and  the  acquiescence  of 
the  French  king,  offered,  no  unsatisfactory  evidence  of  right  If  a 
grant  from  the  king  were  necessary  to  confirm  the  claim  of  the  city, 
might  it  not  be  presumed  under  such  circumstances  1 

But  suppose  the  dedication  had  not  been  made  by  the  Western 
Company,  and  the  title  were  admitted  to  be  in  the  king,  as  decided 
by  the  supreme  court  of  Louisiana ;  is  it  clear  that  he  had  the  power 
to  alien  the  ground  at  pleasure  1 

It  cannot  be  insisted  that  the  dedication  of  this  property  to  public 
use,  whether  the  title  to  the  thing  dedicated  became  vested  in  the 
city  or  its  use  only,  could  withdraw  it  from  the  political  jurisdictioii 
of  the  sovereign  power.  This  would  place  property  of  this  deacrip* 
tion  on  a  higher  and  more  sacred  principle  than  private  property. 
But  in  no  point  of  view  can  this  be  the  case. 

That  a  jurisdiction  to  a  limited  extent  was  exercised  by  the  king 
of  France  over  the  quays  of  Paris  and  the  public  grounds  of  other 
cities  in  the  kingdom,  such  as  permitting  buildings  to  be  coostructed 
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thereon  and  regulating  the  manner  and  extent  of  such  occupancy, 
W  admitted ;  but  this  power  seetns  to  have  been  in  the  nature  of  a 
police  regulation,  and  was  so  exercised  as  was  not  incompatible  with 
the  public  use  of  the  grounds.  This  authority,,  however,  does  not 
prove  that  the  fee  or  the  right  of  use  was  not* in  the  public,  or  that 
the  king  had  power  to  convey  the  lands. 

Domat  says,  **  rivers,  their  banks,  highways,  are  public  places 
which  are  for  the  use  of  all,  according  to  the  laws  of  the  country. 
They  belong  to  no  individual  and  are  out  of  commerce ;  the  king 
only  regulates  the  use  of  them."  And  again,  in  vol.  2,, lib.  1,  tit, 
8,  sect.  2,  3  and  16  :  "  we  class  public  places,  as  out  of  commerce ; 
those  which  are  for  the  use  of  the  inhabitants  of  a  city,  or  other  place, 
and  in  which  no  individual  can  have  any  right  of  property,  as  the 
walls,  ditches  or  gates  of  a  city,  and  public  squares.'' 

In  Domat,  b.  l,Hit.  8,  sect  2,  art.  19,  it  is  said:  "if  it  should  happen 
that  some  buildings  on  a  public  square  should  be  constructed,  they 
might  either  be  demolished  if  they  should  prove  any  way  hurtful  or 
inconvenient,  or  be  suffered  to  stand  upon  condition  of  their  paying 
a  rent,  or  making  some  other  amends  to  the  public,  if  found  to  be 
more  advantageous  to  let  them  remain,  either  because  they  would 
be  an  ornament  to  a  market  place,  or  other  public  place,  or  because 
of  the  rent  they  would  yield,  or  other  advantages  that  might  be  made 
of  them. 

Judge  Martin,  who  dissented  from  the^  opinion  of  the  superior 
court  in  the  case  above  cited,  says,  **  of  public  places,  the  public  niay 
claim  the  use  by  exhibiting  evidence  of  a  dedication  to  its  profit,  by 
the  sovereign  or  pater  familias,  without  any  letters  patent,  grant  or 
deed." 

And  **  of  places  which  are  alleged  to  be  the  exclusive  property  of 
the  town-or  city,  or  of  which  the  exclusive  right  to  use  is  claimed, 
letters  patent,  a  grant,  ^r  deed,  must  be  produced. 

The  power  of  appropriating  private  property  to  public  purposes  is 
an  incident  of  sovereignty.  And  it  may  be,  that  by  the  exercise  of 
this  power,  under  extraordinary  emergencies,  property  which  had 
been  dedicated  to  public  use,  but  the  enjoyment  of  which  was  prin- 
cipally limited  to  a  local  oommunity,  might  be  taken  for  higher  and 
national  purposes,  and  disposed  of  on  the  same  principles  which  sub- 
ject private  property  to  be  taken. 

In  a  government  of  limited  and  specified  powers  like  ours,  such  a 
power  can  be  exercised  only  in  the  mode  provided  by  law ;  but  in  an 
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arbitrary  government,  the  will  of  the  sovereign  supersedes  all  nik 
on  the  subject. 

But  it  must  be  admitted  that  while  the  French  laws  and  usages 
may  show  the  nature  and  extent  of  the  right  of  the  public  to  this 
common,  as  it  was  originated  and  regulated  by  them,  for  nearly  half 
a  century ;  yet  it  is  to  the  Spanish  laws  and  usages  we  mast  chiefly 
look  in  determining  this  head  of  the  controversy. 

From  the  abrogation  of  the  French  laws  in  Louisiana  by  O'Reilly  in 
1769,  until  the  country  came  into  the  possession  of  the  United  States, 
the  laws  of  Spain  acted  upon  and  governed  the  rights  in  controveraj. 
The  retrocession  of  I  he  country  from  Spain  to  France,  and  the  cessioii 
of  France  to  the  United  Slates  followed  so  soon  afterwards,  that 
these  transfers,  it  is  admitted,  caused  no  interruption  to  the  laws  of 
of  Spain. 

Louisiana  was  ceded  by  France  to  Spain  without  any  abridgeroeat 
of  the  vested  rights  to  property  enjoyed  by  private  individuals  or  com* 
munities.  The  rights  of  the  city  of  New  Orleans  were  in  no  respect 
affected  by  this  cession,  unless  they  have  been  affected  by  ibe  actioQ. 
of  the  Spanish  laws  ;  and  we  will. now  examine  this  point. 

The  fundamental  laws  of  the  Spanish  nation,  and  which  are  un- 
derstood to  be  alike  binding  on  the  king  and  the  people,  are  found 
in  the  Partidas  and  the  Recopilaciun. 

The  9th  law,  tit.  20,  of  Partida  3,  contains  the  following:  ''the 
things  which,  belong  separately  or  (severally)  to  the  commoiis  of 
cities  or  towns  are  fountains  of  water,  the  places  where  the  fairs  or 
markets  are  held,  or  where  the  city  council  meet,  the  alluvions  or 
sand  deposits  on  the  banks  of  rivers,  and  all  the  other  uncultivated 
lands  immediately  contiguous  to  the  said  cities,  and  the  race  grounds^ 
and  the  forests  and  pastures,  and  all  such  other  places  which  are 
established  for  the  common  use.** 

The  23d  law,  tit.  32,  of  Partida  3,  is  as  follows :  **  no  one  otight 
to  erect  a  house  or  other  building  or  works  in  the  squares,  nor  oa 
the  commons,  (exidos)  nor  in  the  roads  which  belong  to  the  commons 
of  cities,  towns  or  other  places;  for  as  these  things  are  left  for  the 
advantage  or  convenience  and  the  common  use  of  all,  no  one  ought 
to  take  possession  of  them,  or  do,  or  erect  any  works  there  for  his 
own  particular  benefit ;  and  if  any  one  contraveAes  this  law,  that 
which  he  does  there  must  be  pulled  down  and  destroyed;  and  if  the 
corporation  of  the  place  where  the  works  are  constructed  chooee  to 
retain  them  for  their  own  use,  and  not  pull  them  downi  they  may 
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do  80 ;  and  they  make  use  of  the  revenue  they  derive  therefrom  in 
the  same  manner  as  any  other  revenues  they  possess ;  and  we  more- 
over say,  that  no  man  who  has  erected  works  in  any  of  the  above- 
meotioned  places  can  or  shall  acquire  a  right  thereto  by  prescrip- 
tion.** 

In  the  Recopilacion,  law  1»  b.  4,  tit.  15,  is  the  following:  **where- 
a8»  in  our  kingdoms,  persons  hold  and  possess  some  cities,  towns, 
villages,  and  civil  and  criminal  jurisdiction,  without  any  title  from 
us,  or  from  the  kings  our  predecessors ;  and  it  has  been  doubted 
whether  the  same  could  be  acquired  against  us  and  our  crown  by 
any  time :  we  do  ordain  a^id  command,  that  immemorial  possession, 
proved  in  the  manner,  and  under  the  conditions  required  by  the  law 
of  Toro,  which  is  law  the  1st,  tit.  7,  b.  5,  of  this  Recopilacion,  be 
sufficient  to  acquire  against  us  and  our  successors,  any  cities,  towns, 
villages^  use  or  jurisdiction  civil  or  criminal,  and  thing  or  part  thereof 
annexed  or  belonging  thereto.  Provided,  that  the  time  of  said  pre- 
scription be  not  interrupted  by  us,  or  by  our  command,  naturally  or 
civilly.  But  the  supreme,  civil  or  criminal  jurisdiction  which  kings 
have,  by  their  dovereignty  and  kingly  power,  which  consists  in  exer- 
cising and  having  justice  done,  when  other  lords  and  judges  do  not; 
we  do  ordain,  that  this  cannot  be  acquired  or  prescribed  by  the  said 
time  or  any  other ;  and  likewise  what  the  laws  say  cannot  be  ac- 
quired by  time,  must  be  understood  of  the  imposts  and  tributes  com- 
ing to  or  owing  to  us.** 

And  again,  Recopilacion,  law  1,  tit.  7,  b.  5,  is  the  following  law  : 
*'  we  do  ordain,  that  the  mayorazgo  [mayorat  of  the  French,  entail  in 
English]  may  be  proved  by  tlie  instrument  of  its  institution,  together 
with  the  written  permission  of  the  king  who  authorised  it:  provided 
the  said  instruments  are  authenticated ;  or  by  witnesses,  who  testify 
in  the  form  required  by  law,  to  the  tenor  of  the  same,  and  likewise 
by  immemorial  custom  proved,  establishing  that  the  former  possess- 
oiB  have  held  and  possessed  the  property  or  mayorazgo ;  that  is  to 
say,  that  the  eldest  legitimate  sons  and  their  descendants  used  to 
inherit  said  properly,  as  such,  when  the  bolder  thereof  left  other  son 
or  sons,  without  leaving  them  any  thing  equivalent  to  what  those 
who  succeeded  to  the  mayorazgo  received  ;  provided  the  witnesses 
be  of  good  reputation,  and  declare  that  they  have  seen  it  thus  for 
forty  years,  and  beard  their  seniors  say  that  they  always  saw  it,  and 
never  heard  the  contrary  said,  and  that  it  is  a  matter  of  public  Voice, 
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notoriety  and  opinion,  amongst  the  inhabitants  or  residents  of  the 
place." 

In  the  Novissima  Recopilacion,  b.  7»  tit.  16>  law  !» is  the  follow- 
ing :  **  our  pleasure  and  will  is,  to  preserve  their  rights,  rents  and 
property  to  our  cities,  towns  and  places,  and  not  to  make  any  gift  of 
any  thing  of  them  ;  therefore  we  command  that  the  gift  or  gifts 
which  we  may  make,  or  any  part  of  them,  to  any  person  whatsoever, 
are  not  valid.*' 

A  faithful  observance  of  these  laws  would  have  preserved  the 
rights  of  the  city,  as  to  the  comjnon,  free  from  invasion.  No  law 
was  cited  in  the  argument  which  showed  the  power  of  the  king  of 
Spain  to  alienate  land  which  had  beeii^dedicated  to  the  public  use : 
and  it  is  clear  that  the  exercise  of  such  a  power  would  have  violated 
the  public  law,  which  is  understood  to  have  limited  the  exercise  of 
the  sovereign  power  in  this  respect. 

The  king  of  Spam,  like  the  king  of  France,  had  the  power  to  give 
permission  to  construct  buildings  on  grounds  dedicated  to  public  use, 
without  injury  to  the  public  rights ;  but  this  does  not  show  thai 
either  sovereign  had  the  power  to  alien  such  lands. 
'  In  the  3d  Partida,  law  S,  tit  32,  the  sovereign  was  authorised  lo 
grant  permission  to  build  on  public  places.  Apd  the  comment  of 
Rodriguez,  15  and  16,  is,  that  the  building  must  be  so  constructed 
that  no  one  should  be  injured  in  his  right  thereby ;  because  the  pri- 
vileges  granted  by  princes  are  understood  to  be  granted  without  pre- 
judice to  third  persons. 

On  the  22d  February  1770,  O'Reilly,  governor,  &c.  of  Louisiana, 
published  an  ordinance,  in  conformity  to  law,  **to  designate  city 
properties  and  rents  belonging  to  the  city  of  New  Orleans  ;**  and 
among  other  regulations,  **  six  dollars  were  required  to  be  paid  by 
each  boat  of  the  tonnage  of  two  hundred  tons,  &c.  for  right  of  ao- 
chorage,  established  and  destined  to  the  keeping  in  repair  of  the  levee 
or  dyke,  which  does  contain  the  river  within  i|s  limits;  in  the  whole 
front  of  the  city,  ftc."  This  regulation  was  to  continue  during 
the  pleasure  of  his  majesty. 

As  power  was  given  to  the  king  of  SpiEiin,  by  law,  to  grant  per- 
mission to  build  on  public  places,  it  would  seem  to  follow,  that  such 
places  were  not  only  withdrawn  from  commerce,  iSut  that  the  kiug 
could  not  alien  them.  For  if  he  had  the  power  to  do  this,  in  as  un- 
limited a  manner  as  over  the  crown  lands,  it  would  include  the  ex- 
ercise of  every  minor  authority  over  them.     If  he  could  sell  and  coo- 
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vey  the  lands  dedicated  to  public  use,  surely  he  might,  without  any 
authority  of  law,  grant  permission  to  build  on  such  lands* 

But,  as  it  appears  from  the  evidence  in  this  case,  that  permismoo 
was  not  only  given  to  construct  buildings  on  this  common,  but  that 
a  part  of  it  was  granted  in  fee,  it  is  contended  that  this  is  evidence  of 
the  king's  power,  not  only  to  regulate  the  use  of  this  cpmmon,  but 
to  convey  it  in  fee.  And  the  leading  case  of  Arredondo,  6  Petera 
691,  is  referred  to,  as  sanctioning  the  principle,  that  a  grant,  issued 
by  a  Spanish  functionary,  is  not  only  evidence  of  title,  but  also  that 
ihe  officer  had  the  power  to  i^ue  it. 

In  that  case  this  court  did  hold,  and  the  same  principle  has  been 
sanctioned  in  numerous  cases  since,  that  a  grant  should  be  considered 
as  prima  facie  evidence  that  it  was  rightfully  inued;  but  that  it 
might  be  impeached  by  any  one  who  set  up  an  adverse  claim. 

We  will  examine  the  grants  made,  under  Spanish  authority,  to 
any  part  of  this  common,  and  other  acts  of  jurisdiction  over  it  exer« 
cised  by  the  government  of  Spain,  which  have  been  proved  by  Ihe. 
evidence. 

On  the  14th  of  June  1798,  Carondelet,  governor,  intendant,  Ate, 
granted  to  Liotaud,  a  lot  of  ground  situated  within  this  common ; 
and  in  the  grant  he  says,  **  making  use  of  the  power  which  the  king 
has  vested  in  us,  we  grant  in  his  royal  name,**  &c. 

And  on  the  10th  August  1795,  another  grant  was  mitde  of  a  lot 
in  the  common  to  Mentzinger,  by  the  same  governor. 

In  1793,  Arnaud  Magnon,  a  master  carpenter,  represented,  by  pe- 
tition to  the  governor  and  intendant-general,  that  he  had  built  a  barge 
for  the  public,  and  as  a  compensation  therefor,  he  asked  eighteen  or 
nineteen  feet  on  one  side  of  his  house  to  enlarge  it,  the  same  being 
very  small,  and  that  the  same  was  granted  to  him,  but  that  he  bad 
no  instrument  of  writing  as  evidence  of  the  same,  and  which  he 
solicits. 

And  he  also  represented  to  the  intendant-general,  that  his  dwell* 
ing  house  having  been  included  in  the  conflagration  of  1788,  that 
governor  Miro  pernoritted  him  to  construct  a  small  house  near  the 
river,  <<  on  the  inner  side  of  its  dyke,"  and  in  consequence  of  this 
naisfortune,  and  his  having  built  a  barge,  &c  a  small  poNion  of  land 
of  eighteen  to  nineteen  feet  adjoining  his  house,  had  been  granted 
to  him.  That  he  was  afterwards  allowed  to  build  a  shed  for  the 
convenience  of  ship  buUding%  &c.,  and  he  praya  that  a  title  may  be 
granted  to  him  for  the  lot 
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This  petition  was  submitted  to  the  attorney-general,  who  reported 
that  it  appeared  to  him,  'Mt  would  be  an  act  of  injustice  to  refuse 
the  petitioner  the  corresponding  titles  of  property  (Hat  he  fliolicits;" 
for,  ^^although  the  council  of  this  city  might  have  some  objection, 
on  account  of  the  said  lot  being  situated  withiri  its  precincts,  this  op- 
position may  be  easily  overcome,  by  the  certainty  that  if  Macgnon 
did  not  occupy  the  said  lot,  it  would  be  necessary  that  another  should 
occupy  it,  owing  to  the  necessity  and  usefulness  of  said  ship  yard  to 
the  public.'* 

It  does  not  appear  that  this  claim  was  ever  carried  into  grant,  by 
the  Spanish  authorities. 

In  1783,  on  the  petition  of  Etienne  Planche,  who  represented  hiro* 
self  to  be  a  carpenter  and  calker,  and  having  much  work  which  be 
could  not  do  in  his  yard,  &c.,  he  asked  permission  to  build  a  shed  in 
front  of  his  house,  which  was  not  to  be  closed,  &c.  This  leave  was 
given,  and  he,  and  those  claiming  under  him,  occupied  the  ground 
for  many  years,  but  no  grant  was  ever  obtained  from  the  Spanish 
governor  for  the  lot. 

Catharine  Gonzales,  widow  of  Bertrand,  set  up  a  claim ;  and  it 
appears  that  on  the  petition  of  her  former  husband  he  was  permitted 
to  rebuild  his  house  on  the  common,  which .  had  fallen  into  decay, 
which  was  allowed  by  the  governor,  &c.  But  no  grant  was  ever  is- 
sued by  the  Spanish  authority  for  this  lot. 

These  permissions  to  build  were  given  by  the  governor  and  intend- 
ant,  under  the  law,  which  has  been  cited,  that  authorized  the  sove- 
reign to  grant  permission  to  construct  buildings  on  the  public 
grounds. 

This  was  not  considered  inconsistent  with  the  public  use,  asr  the 
power  was  not  to  be  exercised  to  the  prejudice  of  third  parties. 

The  three  lots  for  which  grants  were  issued,  it  must  be  admitted, 
under  the  circumstances,  is  such  a  final  disposition  of  the  property 
as  is  wholly  incompatible  with  the  public  right.  For  the  fee  of  these 
lots  was  not  only  granted,  but  also  the  use. 

This  transfer  of  the  fee,  it  is  contended,  affords  conclusive  evidence 
that  the  title  to  the  common  remained  in  the  king,  and  having,  in 
addition  to  this,  the  power  to  regulate  its  use,  he  could  alien  it  at 
pleasure. 

If  this  power  was  possessed  by  the  king,  why  was  the  authority 
given,  in  the  law  wliich  has  been  stated,  to  grant  permission  to  con- 
struct buildings  on  public  grounds  ?    This  power,  as  appears  from 
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the  record,  was  exercised  over  the  comnioD  in  controversy,  and  only 
in  three  instances  were  lots  granted  absolutely.  In  the  case  of  the 
Mayor,  &c.,  oif  New  Orleans  v.  Bermudez,  decided  by  the  supreme 
court  of  Louisiana,  3  Martin  309,  the  court  say,  **  however  contra- 
dictory these  expressions  may  appear  to  be,  the  worst  conclusion 
which  can  be  drawn  therefrom  against  the  city  of  New  Orleans  is, 
that  they  had  not  that  kind  of  possession  which  is  the  consequence 
of  an  absolute  right  of  ownership.  Tet  the  sovereign  having  never 
thought  fit  to  exercise  any  further  right  over  these  commons,  and 
the  clainl  of  the  city  to  them  having  been  recognized  and  confirmed 
by  the  successor  of  that  sovereign,  the  inhabitants  of  New  Orleans 
must  be  considered  as  having  never  ceased  to  be  the  rightful  posses- 
sors of  that  land,"  &c. 

And  in  the  same  book,  303,  the  court  say,  *Mn  the  year  1795,  the 
baron  Carondelet,  then  governor  of  Louisiana  for  the  king  of  Spain, 
Hfranted  to  Henry  Mentzinger,  the  appellee,  a  lot  of  ground,  situated 
in  the  city  of  New.  Orleans,  close  to  the  Levee,  &c. 

**  But  the  appellants  contend,  that  the  spot  on  which  it  is  located 
ispartof  the  pubhc  highway,  and,  therefore,  could  not  have  been 
lawfully  granted  for  private  use,  even  by  the  king  himself. 

^That  public  places,  such  as  roads  and  streets,  cannot  be  appro- 
propriated  to  private  uses,  is  one  of  those  principles  of  public  kw, 
which  required  not  the  support  of  much  argument.  Nor  is  there 
any  doubt,  that  if,  by  a  stretch  of  arbitrary  power,  the  preceding 
government  had  given  away  such  places  to  individuals,  such  grants 
might  be  declared  void. 

"  But  is  this  grant  located  in  a  street,  or  on  the  public  road  ?  On 
this  important  question  of  fact,  the  evidence,  produced  by  the  appel- 
lant is,  *  by  no  means  satisfactory.'  They  show,  that  according  to 
general  usage  in  this  country,  the  public  road  in- front  of  the  river 
is  close  to  the  Levee.  But  could  there  be  no  derogation  from  that 
usage  1  Was  that  usage  observed  within  the  city  of  New  Orleans  1 
Does  not  the  convenience  of  placing  markets  and  other  public  places 
as  near  the  water  as  possible,  as  it  is  recommended  by  the  law  of 
the  Indies,  make  it  necessary  to  deviate  from  such  usages  in  cities  1 

'^  General  usage,  however,  is  the  only  .ground  on  which  the  ap- 
pellants rest  their  pretensions.  No  plan  of  the  city  has  been  exhi- 
bited, to  show  that  the  lot  of  the  appellee  is  located  upon  a  place 
which  had  been  reserved  for  public  use;  no  testimony  has  been  ad- 
duced to  prove,  that  this  spot  is  part  of  the  ground  laid  out.  for  the 

VOL.  X.— 4  R 


730  SUPREME  COURT. 

[New  Orlewifl  v.  The  United  States.] 
public  road.    We  are  called  upon  to  declare  ibis  grant  void,  merely 
because  tbe  general  usa^re  of  the  country  is  to  place  the  road  next 
the  Levee." 

From  this  opinion  it  would  seem,  that  if  there  bad  been  satidac- 
toryproof  before  thecourt,  that  the  ground  in  controversy  had  been 
appropriated  to  public  use,  the  decision,  instead  of  being  favourable 
to  the  grantee,  would  have  been  against  him. 

There  can  be  no  difference  in  principle,  between  ground  dedicated 
as  a  quay  to  public  use,  and  the  streets  and  alleys  of  a  town :  and 
as  to  the  streets,  it  may  be  asked,  whether  the  king  could  rightfully 
have  granted  them.  This  will  not  be  pretended  by  any  one.  And 
it  is  believed,  that  the  public  right  to  a  common,  is  equally  beyond 
the  power  of  the  sovereign  to  grant :  unless  he  dispose  of  it  under 
the  power  to  appropriate  property  to  the  national  use;  and  then  com- 
pensation must  be  paid.- 

The  grant  to  Liotaud  was  also  contested  by  the  city  authorities; 
but  it  was  decided  against  them  on  a  ground  which  did  not  embrace 
the  merits  of  the  claim,  on  the  part  of  the  city,  as  now  presented. 

In  speaking  of  this  case,  Mr  Justice  Mattin,  in  his  able  and  learn- 
ed opinion  in  the  case  of  De  Armaaand  CucuUu  v.  The  Mayor  of 
New  Orleans,  &c.,  says :  *^  in  Liotaud's  case,  the  then  plaintift  la- 
boured und^r  the  inability  to  establish  the  appropriation  to  the  puUie 
use,  by  the  founder  of  the  city  of  New  Orleans,  of  the  space  which 
separates  the  first  row  of  tiouses  from  the  Mississippi. 

**The  appellants  stated  their  ability  to  establish  that,  immediately 
after  the  grant;  ixmvfiaurs  had  been  excited;  and  the  inalienabQity 
of  any  part  of  the  space  -having  been  tenaciously  insisted  on,  the 
governor  had  revoked  his  grant,  and  indemriified  the  grantee,  by 
the  concession  of  the  lot  on  one  of  the  streets:  but  the  court  decided 
the  testimony  was  inadmissible,  and  the  witnesses  were  not  heard.* 

"Magpon,''  the  same  judge  remarks,  '^wasa  ship  builder,  and 
the  ship  yard  was  between  the  Levee  and  the  water.  Tbe  governor, 
deeming  the  builder's  residence  near  it  necessary  to  the  public  ser- 
vice, allotted  him  a  space  of  ground  to  live  on  near  the  yard,  hat  on 
the  opposite  side  of  the  levee.  The  question  arising  out  of  this  grant 
was  not  litigated ;  the  city  agreeing  to  compensate  Magnon  for  the 
relinquishment  of  his  claim."  This  lot,  however,  though  a  part  of 
the  ground  alleged  to  have  been  dedicated  to  public  use,  is  not 
within  the  common  or  quay  contested  in  this  case. 

And  it  appears  from  the  above  opinion,  that  to  prevent  any  other 
titles  being  made  for  any  part  of  tbe  common,  certain  proceedings 
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were  instituted  by  the  attorney-general,  at  the  instance  of  the  city 
authorities,  which  prevented  the  emanation  of  any  other  grants  for 
any  part  of  the  quay,  until  the  country  was  ceded  to  the  United 
States. 

From  a  careful  examination  ot  the  jurisdiction  exercised  over  this 
common  by  the  governments  of  France  and  Spain,  and  the  laws 
which  regulated  this  description  of  property  in  both  countries,  the 
conclusion  seems  not  to  be  authorised,  that  it  was  considered  as  a 
part  of  the  public  domain  or  crown  lands,  which  the  king  could  sell 
and  convey.  This  power  was  not  exercised  by  the  king  of  France, 
and  the  exercise  of  the  power  by  the  Spanish  governor  in  the  instan- 
ces stated,  was  in  violationof  the  laws  of  Spain,  and  equally  against 
its  usagea 

The  land,  having  been  dedicated  to  public  use,  was  withdrawn 
from  commerce;  and  so  long  as  it  continued  to  be  thus  used,  could 
not  become  the  property  of  any  individual.  So  careful  was  the  king 
of  Spain  to  guard  .against  the  alienation  of  property  which  had  been 
dedicated  to  public  use,  that  in  a  law  cited,  all  such  conveyances 
are  declared  to  be  void. 

It  would  be  a  dangerous  doctrine  to  consider  the  issuing  of  a  grant 
as  conclusive  evidence  of  right  in  the  power  which  issued  it.  On  iu 
face  it  is  conclusive,  and  cannot  be  controverted;  but  if  the  thing 
granted  was  not  in  the  grantor,  no  right  passes  to  the  grantee.  A 
grant  has  been  frequently  issued  by  the  United  States  for  land  which 
had  been  previously  granted;  and  the  second  grant  has  been  held  to 
be  inoperative.  And  in  a  case  recently  decided  by  this  court,  where 
the  government  had  granted  land  in  the  state  of  Ohio,  as  land  be- 
longing to  the  United  Slates,  which  was  found  to  be  within  the  Vir- 
ginia reservation  in  that  state,  to  satisfy  certain  military  clairns,  it 
was  held,  that  the  title  did  not  pass  under  the  grant.  If,  then,  the 
common  in  question  had  been  dedicated  to  public  use  so  as  to  with- 
draw it  from  commerce,  and  so  vest  the  title  iti  the  public  as  to 
preserve  it  from  alienation  by  the  king,  the  grants  issued  for  the 
lots  stated,  cannot  affect  the  right  of  the  public,  at  least  beyond  the 
limits  of  those  grants. 

That  both  the  kings  of  France  and  Spain  could  exercise  a  certain 
jurisdiction  over  this  common,  and  other  places  similarly  situated, 
has  been  stated;  but  this  was  a  police  regulation,  and  was  rightfully 
exercised  in  such  a  manner  as  not  to  encroach  upon  the  public  use. 
This  seems  to  be  the  result  to  which  a  careful  examination  of  the 
laws  and  usages  of  both  couDf  ries  must  lead  us. 


732  SUPREME  COURT. 

[New  Orleans  v.  The  United  States^] 

We  come  now  to  examine,  under  the  third  head,  the  ipleresi  of 
the  United  Slates  in  the  property  claimed  by  the  city,  aod  their 
jurisdiction  over  it. 

The  first  article  of  the  treaty  of  cession  is  as  follows :  **  whereas, 
by  the  article  the  third  of  the  treaty,  concluded  at  St  IldefoDso  the 
1st  October  1800,  between  the  first  consul  of  the  French  republic 
and  his  catholic  majesty,  it  was  agreed  as  follows :  his  catholic  ma- 
jesty promises  and  engages,  on  his  part,  to  retrocede  to  the  French 
republic,  six  months  after  the  full  and  entire  execution  of  the  con- 
ditions  and  stipulations  herein  relative  to  his  royal  highness  the  dake 
of  Parma,  the  colony  or  province  of  Louisiana,  with  the  same  extent 
that  it  now  has  in  the  hands  of  Spain,  and  that  it  had  when  France 
possessed  it,  and  such  as  it  should  be  after  the  treaties  subsequently 
entered  into  between  Spain  and  other  states.''  And  in  behalf  of  the 
French  republic,  the  first  consul  ceded,  "  for  ever  and  in  full  sove- 
reignty, the  said  territory,  with  all  its  rights  and  appurtenances^  as 
fully  and  in  the  same  manner  as  they  have  been  acquired  by  the 
French  republic,"  &c. 

And  in  the  second  article  it  is  declared,  that  in  the  cessioa  **  are 
included  the  adjacent  islands  belonging  to  Louisiana,  all  public  lota 
and  squares,  vacant  lands,  and  all  public  buildings,"  &c. 

Under  this  treaty  Louisiana  was  ceded  to  the  United  States  in  fuU 
sovereignty,  and  in  every  respect,  with  all  its  rights  and  appurte- 
nances, as  it  was  held  by  th^  republic  of  France,  and  as  it  was  re- 
ceived by  that  republic  from  Spair).  And  it  is  ijisisted,  that  the  same 
rights  of  jurisdiction  and  property  which  appertained  to  the  sovereign 
of  Spain,  under  its  laws  and  regulations,  were,  by  the  treaty,  trans- 
ferred to  the  United  Slates:  and  that  whether  this  right  extends  to 
the  fee  of  the  property  in  contest,  or  the  regulation  of  its  use,  it  is 
contended  that  this  court  must  take  jurisdiction  of  the  case,  and 
restrain  the  city  authorities  from  jelling  any  part  of  it. 

To  show  that  the  federal  gctverament  has  considered  this  Gommoo 
as  a  part  of  the  public  domain,  under  the  treaty,  various  laws  of  con- 
gress have  been  referred  to,  and  ofiicial  proceedings  1>y  the  agents  of 
the  government,  in  reference  to  iti  and.  also  it  is  shown,  that  the 
action  of  the  government  has  been  solicited  by  the  city  authorities^ 
who,  by  these  acts,  it  is  iiisisted,  have  acknowledged  the  right  of 
property  to  be  in  the  United  States,  as  asserted  in  their  behalf  by  (be 
district  attorney  of  Louisiana.  We  will  refer  more  particularly  to 
those  acts. 
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On  the  t6th  March  1804,  congress  passed  an  act,  "erecting  Lou- 
isiana into  two  territories,  and  providing  for  the  government  thereof;'' 
in  the  fourteenth  section  of  which  it  was  provided,  that  all  grants 
for  land  within  the  territories  ceded  by  France,  the  title  of  which 
was,  at  the  date  of  the  treaty  of  St  Udefonso,  in  the  crown,  &c.  of 
Bpain,  were  declared  to  be  null  and  void."  Provided,  nothing  in. the 
section  was  to  make  void  any  bona  fide  grant,  agreeably  to  the  laws, 
usages,  &c.  of  the  Spanish  government.  An  act  entitled  "  an  act 
for  ascertaining  and  adjusting  the  titles  and  claims  to  land,  within 
the  territory  of  Orleans,  and  the  district  of  Louisiana,"  was  passed 
on  the  2d  March  1805.  This  act,  after  specifying  what  titles  under 
the  Spanish  government  should  be  held  valid,  and  requiring  the 
evidences  of  title  to  be  exhibited,  &c.,  authorized  the  appointment  of 
a  register,  who,  with  two  commissioners  to  be  appointed,  were  to 
constitute  a  board  for  the  decision  of  land  claims  in  the  territory,  &c.; 
and  their  report  was  required  to  be  laid  before  congress,  &c.  And 
by  an  act  of  the  3d  March  1807,  it  was  provided,  "that  the  claim 
of  the  city  of  New  Orleans  to  the  commons  adjacent  to  said  city, 
and  within  six  hundred  yards  of  the  fortifications  of  the  same,  be, 
and  the  same  is  hereby  recognised  and  confirmed :  provided,  that 
the  corporation  shall,  within  six  months  after  passing  this  act,  relin- 
quish and  release  any  claim  they  may  have  to  such  commons  beyond 
the  distance  of  six  hundred  yards  aforesaid,"  &c. 

Other  acts  were  passed  in  relation  to  land  claims  in  the  district, 
which  it  cannot  be  necessary  to  notice. 

Arnaud  Magnon,  whose  claim  has  been  before  referred  to,  applied 
to  the  commissioners  under  the  above  act  to  report  on  land  titles, 
&c.,  who  reported  :  "  we  know  of  no  law  or  usage  of  the  Spanish 
goveriiment  respecting  claims  similarly  situated :  but  thipk  it  highly 
probable,  that  had  the  claimant  applied  he  would  have  obtained  a 
grant  for  it,  ati  a  grant  was  made  to  a  lot  of  ground  adjoining  him 
under  no  higher  pretensions.  Nor  does  this  appear  to  come  within 
any  of  the  provisions  of  the  laws  of  the  United  States,  although  there 
have  been  ten  consecutive  yeacs'  possession ;  the  land  has  not  been 
inhabited  or  cultivated.  This  part  of  the  claim  we  do  not  feel 
ourselves  authorized  to  decide  on  ;  but  are  of  opinion,  that,  in  justice, 
the  claim  ought  to  be  confirmed." 

And,  on  the  claim  of  John  J.  Chesse,  the  commissioners  report, 
that  **  they  did  not  feel  authorized  to  make  any  decision  on  the  claim ; 
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but  they  thought  it  would  be  more  an  act  of  justice  than  generosity 
if  the  government  should  confirm  it." 

A  similar  report  was  made  on  the  claim  of  Catherine  Gronzales 
and  Peter  Urtubuise.  Their  claims  were  for  lots  of  ground  within 
the  common :  and  they  have  been  confirmed  by  acts  of  congress ; 
and  patents  have  been  issued  to  ihe  claimants. 

The  claim  of  the  city  to  the  commons  was  presented  by  P.  Der- 
bigny  and  L.  S.  Kerr ;  who  were  duly  authorized  to  present  it  in  be- 
half of  the  city.  And  the  commissioners  reported :.  **  that  the  claim 
was  in  part  settled  by  the  acts  of  congress  of  1807  and  1811  ;  which 
confirm  to  the  corporation  six  hundred  yards  from  the  fortifications 
of  the  city;  but  which  are,  nevertheless,  embraced  by  the  claim 
aforesaid.  That  they  had  in  vain  searched  in  the  documents  to 
which  they  were  referred  for  proof  of  even  a  shadow  of  title  to  this 
land.  That  there  was  no  evidence  of  it  ever  having  been  granted 
or  considered  as  belonging  to  the  city,  either  by  the  French  or  Spa^ 
nish  government.     The  board,  therefore,  rejected  the  claim." 

On  the  Sd  of  April  1812,  congress  **  passed  an  act  granting  to  the 
corporation  of  the  city  of  New  Orleans  the  -use  and  possession  of  a 
lot  in  the  said  city.'' 

By  this  act  the  city  "  was  autuorised  to  use,  possess  and  occupy 
the  same,  for  the  purpose  of  erecting,  or  causing  to  be  erected  and 
kept  in  operation  a  steam  engine  or  engines  for  conveying  water 
into  the  said  city ;  and  all.  buildings  necessary  to  the  said  purpose : 
provided,  that  if  the  space  of  ground  shall  not  be  occupied  for  the  said 
purpose  within  the  term  of  three  years  from  and  after  the  passing 
of  this  act,  or  shall,  at  any  time  thereafter,  cease  to  be  so  occupied 
for  the  term  of  three  years,  the  right  and  claim  of  the  United  States 
thereto  shall  remain  unimpaired." 

And  by  an  act  of  the  SOth  of  March  1822,  "  the  corporation  of  the 
city  of  New  Orleans  was  authorized  to  appropriate  so  much  of  the 
lot  of  ground  on  which  fort  St  Charles  formerly  stood  as  may  be  ne- 
cessary for  continuing  Esplanade  street  to  the  Mississippi  river ;  and, 
also,  to  sell  and  convey  that  portion  of  the  said  ground  which  lies 
below  said  street,"  &c. 

By  the  act  of  the  20th  of  April  1818,  congress  authorized  the  pre- 
sident to  abandon  the  use  of  the  cavy  arsenal,  military  hospital  and 
barracks  in  the  city  of  New  Orleans;  and,  after  laying ofiT the  ground 
into  lots,  to  sell  them  at  public  sale,  &c.  And  he  was  authorised  to 
cause  the  fort  St  Charles  to  be  demolished,  and  the  navy  yard  in  the 
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city  to  be  discontinued ;  and  the  lot  of  ground  on  which  the  fort 
stood  was  appropriated  to  the  use  of  a  public  square,  to  be  improved 
as  the  corporation  of  the  city  should  think  proper.  These  acts  re- 
lated to  lots  within  the  common  of  the  city ;  though  but  few  of  them 
'are  included  in  that  part  of  the  ground  respecting  which  this  suit 
was  commenced. 

These  official  acts  of  the  federal  government,  by  legislation  and 
otherwise,  respecting  the  common  claimed  by  the  city,  and  some  of 
which  were  induced  by  the  special  application  of  the  corporation, 
afford  strong  evidence,  it  is  contended,' not  only  of  the  right  of  the 
United  States  to  the  property  in- question,  but  that  such  right  was 
fully  recognized  by  the  corporation. 

It  must  be  admitted,  that  several  of  these  acts  are  unequivocal  in 
their  character,  and  do  show,  as  contended  by  the  attorney-general, 
an  admission,  .on  the  part  of  the  city,  not  only  that  congress  had  a 
right  to  legislate  on  this  subject,  but  also  to  dispose  of  certain  parts 
of  the  common  in  fee.  And  these  acts,  if  unexplained,  do  strengthen 
the  argument  against  the  claim  set  up  by  the  city. 

It  is  a  principle  sanctioned  as  well  by  law  as  by  the  immutable 
principles  of  justice,  that  where  an  individual  acts  in  ignorance  of 
his  rights,  he  shall  not  be  prejudiced  by  such  acts.  And  this  rule 
applies  at  least  with  as  much  force  to  the  acts  of  corporate  bodies, 
as  to  those  of  individuals.  We  will,  therefore,  inquire,  as  we  are 
bound  to  do,  whether,  under  the  circumstances  of  this  case,  the  acts, 
of  the  city  can,  justly,  b^  considered  as  prejudicing  the  claim  which 
they  assert. 

In  the  first  place,  the  fact  that  when  we  obtained  possession  of 
Louisiana,  the  city  of  New  Orleans  was  composed  of  citizens  who, 
in  their  language,  habits  of  thinking  and  acting,  were  almost  as  dis- 
mmilar  from  other  parts  of  the  United  States,  as  if  they  had  inhabited 
a  different  continent,  is  of  great  importance;  and,  above  all,  they 
were  unacquainted  with  the  nature  of  our  government,  in  a  great 
degree,  and  the  principles  of  our  jurisprudence. 

They  may  be  supposed  to  have  been  acquainted  with  the  civil 
law,  and  to  some  extent,  at  least,  with  their  rights  as  recognized  and 
sanctioned  by  the  laws  and  usages  of  Spain. 

It  is  well  known  that  the  policy  of  Spain  in  regard  to  a  disposition 
of  her  public  domain,  is  entirely  different  to  that  which  has  been 
adopted  by  the  United  States.  We  dispose  of  our  public  lands  by 
sale;  but  Spain  has  uniformly  bestowed  her  domain  in  reward  for 
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meritorious  servicesi  or  to  encourage  some  enterprise  deemed  of  pub- 
lic utility. 

That  a  community,  composed,  as  were  the  citizens  of  New  Or- 
leans, almost  entirely  of  foreigners,  and  under  the  circumslaoces 
which  existed,  should  have  mistaken  their  rights,  is  not  extraordi- 
nary. Indeed,  it  would  have  been  a  matter  of  surprise  if  they  bad, 
under  the  new  system,  understood  the  extent  of  their  claim.  They 
did  exhibit  their  claim  to  the  commissioners,  who  rejected  it.  And 
this,  no  doubt,  induced  the  corporation  to  make  the  applications  lo 
congress  which  have  been  noticed. 

But  in  addition  to  the  consideration  that  the  city  authoritiee^  pro- 
bably, acted  in  ignorance  of  their  rights,  it  may  be  safely  assamed, 
that  they  had  not  the  power,  by  the  acts  referred  to,  to  divest  the 
city  of  a  vested  interest  in  this  common. 

We  come  now  to  inquire  whether  any  interest  in  the  vacant  space 
in  contest,  passed  to  the  United  States  under  the  treaty  of  ceamo. 

In  the  second  article  of  the  treaty,  "  all  public  lots  and  equarei^ 
vacant  lands,  and  all  public  buildings,  fortifications,  barracks^  and 
other  edifices,  which  are  not  private  property,**  were  ceded.  And  it 
is  contended :  as  the  language  of  this  article  clearly  includes  the 
ground  in  controversy  ;  whether  it  be  considered  a  public  square  or 
vacant  land ;  the  entire  right  of  the  sovereign  af  Spain  passed  lo  the 
United  States. 

The  government'of  the  United  States,  as  was  well  observed  in  ihe 
argument,  is  one  of  limited  powers.  It  can  exercise  authority  over 
no  subjects,  except  those  which  have  been  delegated  to  it.  Congniss 
cannot,  by  legislation,  enlarge  the  federal  jurisdiction,  nor  can  it  be 
enlarged  under  the  treaty-making  power. 

If  the  common  in  contest,  under  the  Spanish  crown,  formed  a  part 
of  the  public  domain  or  the  crown  lands,  and  the  king  had  power  to 
alien  it,  as  other  lands,  there  can  be  no  doubt  that  it  passed  under 
the  treaty  to  the  United  States,  and  they  have  a  right  to  dispose  of  it, 
the  same  as  other  public  Unds.  But  if  the  king  of  Spain  held  the 
land  in  trust,  for  the  use  of  the  city,  or  only  possessed  a  limited  juris- 
diction over  it,  principally,  if  not  exclusively,  for  police  purposes^  was 
this  right  passed  to  the  United  States  under  the  treaty  1 

That  this  common,  having  been  dedicated  to  public  use,  was 
withdrawn  from  commerce,  and  from  the  power  of  the  king  right- 
fully to  alien  it,  has  already  been  shown ;  and  also,  that  he  had  a 
limited  power  over  it,  for  certain  purposes.     Can  the  federal  govern- 


JANUARY  TERM  1836.  737 

[New  Orleans  ▼.  The  United  States.] 
xnenfr  exercise  this  power  1    If  it  can»  this  court  has  the  power  to 
interpose  an  injanction  or  interdict  to  the  sale  of  any  part  of  the 
common  by  the  ciiy^  if  they  shall  think  that  the  facts  authorize  such 
an  interposition. 

It  is  insisted  that  the  federal  government  may  exercise  this  au- 
thority, under  the  power  to  regulate  commerce. 

It  is  very  clear,  that  as  the  treaty  cannot  give  this  power  to  the 
federal  government,  we  must  look  for  it  in  the  constitution ;  and  that 
the  same  power  must  authorize  a  similar  exercise  of  jurisdiction  over 
every  other  quay  in  the  United  States.  A  statement  of  the  case  is 
a  sufficient  refutation  of  the  argument. 

Special  provision  is  made  in  the  constitution,  for  the  cession  of 
jurisdiction  from  the  states  over  places  where  the  federal  govern- 
ment shall  establish  forts,  or  olher  military  worjcs.  And  it  is  only 
in  these  places,  or  in  the  territories  of  the  United  States,  where  it 
can  exercise  a  general  jurisdiction. 

The  state  of  Louisiana  was  admitted  into  the  union,  on  the  same 
fooling  as  the  original  states.  Her  rights  of  sovereignty  are  the 
same,  and  by  consequence  no  jurisdiction  of  the  federal  government, 
either  for  purposes  of  police  or  otherwise,  can  be  exercised  over  this 
public  ground,  which  is  not  common  to  the  United  States.  It  be- 
longs to  the  local  authority  to  enforce  the  trust,  and  prevent  what 
they  shall  deem  a  violation  of  it  by  the  city  authorities. 

All  powers  which  properly  appertain  to  sovereignty,  which  have 
not  been  delegated  to  the  federal  government,  belong  to  the  states 
and  the  people. 

It  is  enough  for  this  court,  in  deciding  the  matter  before  them,  to 
say,  that  in  their  opinion,  neither  the  fee  of  the  land  in  controversy, 
nor  the  right  to  regulate  the  use,  is  vested  in  the  federal  govern- 
ment; and^  consequently,  that  the  decree  of  the  district  court  must 
be  reversed,  and  the  cause  remanded  with  directions  to  dismiss  the 
bill. 

As  it  is  not  necessary,  we  do  not  decide  on  the  right  of  the  cor- 
poration to  sell  any  part  of  the  common,  or  to  appropriate  it  in  any 
other  manner  than  as  originally  designated. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  district  court  of  the  United  States  for  the  eastern  district  of  Lou- 
isiana, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 

VOL.  X.— 4  s 
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ordered,  adjudged  and  decreed  by  this  court,  that  the  decree  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby  reversed 
and  annulled.  And  this  court,  proceeding  (o  render  such  decree  aa 
.the  said  district  court  ought  to  have  rendered  in  the  premises,  doth 
order,  adjudge  and  decree  that  the  bill  of  the  complainant  in  this 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  district  court 
ot  the  United  States  for  the  eastern  district  of  Louisiana,  with  direc- 
tions to  the  said  district  court  to  carry  this  decree  into  effect. 


INDEX 


PRINCIPAL    MATTERS. 


ACCOUNTS  OP  EXECUTORS. 

1.  The  testator  gave  hia  wife  all  the  prooeeda  of  hia  eatate  for  the  maintenaiioe 

of  hia  children,  and  directed  hia  debta  to  be  paid  out  of  particular  portiona  of 
hia  real  and  personal  estate.  The  wife  took  all  tne  proceeda  of  the  eatate 
for  the  maintenance  of  heraelf  and  family,  and  for  the  education  of  the 
children.  At  the  time  of  the  deceaae  of  the  testator,  he  waa  aoppoaed  to  be 
wealthy,  and  the  wife  continoed  to  lire  in  the  same  manner  afler  aa  before 
the  deceaae  of  her  husband.  After  her  death,  the  surriying  executor  waa 
charged  with  a  devaatavit  for  haring  allowed  the  expenditurea  of  the  widow 
of  the  testator  to  be  ao  large.  The  auditor  to  whom  the  accounta  of  the 
executors  were  referred,  made  an  eatimate  of  the  expenses  of  the  femily  of 
the  widow  for  twelve  years,  without  having  called  for  vouchera  for  all  the 
items  of  the  expenditures.  The  court  held,  the  allowance  of  6000  dollars 
for  the  expenaea  of  the  family  for  twelve  yeara,  muat  certainly  be  a  very 
moderate  charge.  It  waa  a  proper  aubject  of  inquiry  for  the  auditor,  and 
there  ia  no  ground  upon  which  thia  cotirt  could  say  the  allowance  ia  excep- 
tionable. From  the  nature  of  the  expenditure  for  the  daily  expenaes  of  the 
femily, it  could  hardly  be  expected  that  a  regular  account  would  be  kept; 
and  especially,  under  the  large  discretion  given  by  the  testator  in  hia  will 
in  relation  to  the  maintenance  of  hia  femily.    Peter  v.  Beverly,    638. 

2.  The  amounta  paid  by  the  executors  for  the  cnrtaila  and  diaeounta  on  the  notea 

running  in  the  banks,  were  properly  allowed  to  their  credit.  Theae  were 
debta  due  from  the  estate,  and  whatever  paymenta  were  made  were  for  and 
on  account  of  the  eatate.    Ibid, 

ACTION  OF  DEBT. 

An  action  of  debt  waa  instituted  againat  one  of  the  defendanta,  in  a  joint  judg- 
ment againat  two  defendanta.  The  defendant  demurred|  and  the  ooart 
auatained  the  demurrer.    Oilman  t.  Rives.    896. 
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{Hew  QrleuM  t.  The  United  Statee.] 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby  reversed 
and  annulled.  And  this  court,  proceeding  to  render  such  decree  a« 
.the  said  district  court  ought  to  have  rendered  in  the  premises,  dolh 
order,  adjudge  and  decree  that  the  bill  of  the  complainant  in  this 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  district  court 
ot  the  United  States  for  the  eastern  district  of  Louisiana,  with  direc- 
tions to  the  said  district  court  to  carry  this  decree  into  effect. 
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PRINCIPAL    MATTERS. 


ACCOUNTS  OP  EXECUTORS. 

1.  The  testator  gave  hia  wife  all  the  proceeds  of  his  estate  for  the  maintenaiioe 

of  his  children,  and  directed  his  debts  to  be  paid  out  of  particular  portions  of 
his  real  and  personal  estate.  The  wife  took  all  tne  proceeds  of  the  estate 
for  the  maintenance  of  herself  and  family,  and  for  the  education  of  the 
children.  At  the  time  of  the  decease  of  the  testator,  he  was  supposed  to  be 
wealthy,  and  the  wife  continued  to  live  in  the  same  manner  after  as  before 
the  decease  of  her  husband.  Afler  her  death,  the  sniriying  executor  was 
charged  with  a  devastavit  for  having  allowed  the  expenditures  of  the  widow 
of  the  testator  to  be  so  large.  The  auditor  to  whom  the  accounts  of  the 
executors  were  referred,  made  an  estimate  of  the  expenses  of  the  family  of 
the  widow  for  twelve  years,  without  having  called  for  vouchers  for  all  the 
items  of  the  expenditures.  The  court  held,  the  allowance  of  6000  dollars 
for  the  expenses  of  the  family  for  twelve  years,  must  certainly  be  a  very 
moderate  charge.  It  was  a  proper  subject  of  inquiry  for  the  auditor,  and 
there  is  no  ground  upon  which  this  cobrt  could  say  the  allowance  is  excep- 
tionable. From  the  nature  of  the  expenditure  for  the  daily  expenses  of  the 
fiuntly,it  could  hardly  be  expected  that  a  regular  account  would  be  kept; 
and  especially,  under  the  large  discretion  given  by  the  testator  in  his  will 
in  relation  to  the  maintenance  of  his  fkmily.    Pet«r  v.  Beverly.    53St 

2.  The  amounts  paid  by  the  executors  fbr  the  curtails  and  discounts  on  the  notes 

running  in  the  banks,  were  properly  allowed  to  their  credit.  These  were 
debts  due  from  the  estate,  and  whatever  payments  were  made  were  fbr  and 
on  account  of  the  estate.    Ibid, 

ACTION  OF  DEBT. 

An  action  of  debt  was  instituted  against  one  of  the  defendants,  in  a  joint  judg- 
ment against  two  defendants.  The  defendant  demurred|  and  the  ooort 
sustuned  the  demurrer.    QUmam  v.  itiMf .    896. 
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ACTIONS  AGAINST  PUBLIC  DEBTORS. 

1.  Evidence. 

2.  If  a  navy  a^nt,  without  a  receipt  from  a  purser,  upon  a  reqnisitaon  for  i 

▼olonteen  to  pay  demands  which  it  is  the  purser's  duty  to  pay,  or  shall  pay 
the  orders  of  a  purser,  and  shall  permit  the  receipts  for  the  sums  paid  by  him 
to  get  into  the  purser's  possession,  by  whom  they  are  exhibited  at  the  tiva- 
sury ,  and  allowed  in  the  final  settlement  of  his  account,  without  the  purser's 
having  given  credit  to  the  navy  agent,  or  to  the  government,  for  the  amount; 
it  assumes  the  character  of  a  private  transaction  between  the  purser  and  the 
navy  agent,  or  becomes  a  debt  due  fVom  the  purser ^^^  an  individual,  to  the 
navy  agent,  as  a  private  person :  and  the  latter  cannot  claim  the  amount  at 
the  treasury  as  an  allowance  in  the  settlement  of  his  account,  nor  as  a  legal 
or  equitable  credit  in  a  suit  against  him  by  the  United  States.  The  UmiUi 
States  V.  Hawkins.    125. 

3.  The  statute  relating  to  settlements  of  accounts  prevents  delinquent  oSeen 

from  delaying  the  United  States,  by  frivolous  pretences,  from  obtaining  judg- 
ment at  the  return  terms ;  gives  to  the  defendant  the  full  benefit  of  having 
every  credit  to  which  he  may  suppose  himself  equitably  entitled,  and  which 
has  been  disallowed,  passed  upon  by  a  jury ;  and  guards  the  district  attorney 
from  surprise,  by  informing  him,  through  the  treasury  department,  before 
the  time  of  trial,  of  the  credits  which  have  been  claimed,  and  the  reasons 
for  the  rejection  of  them.  All  the  provisions  of  this  statute,  regulating  the 
institution  of  suits  and  the  recovery  by  judgment  of  unpaid  balances  from 
delinquent  ofiicers,  are  as  much  a  part  of  their  bonds,  as  if  they  were  recited 
in  them ;  and  officers  and  their  securities  are,  in  contemplation  of  law,  ap- 
prised of  those  provisions,  when  their  bond^  are  executed.    Ibid, 

ADMINISTRATOR  AD  COLLIGENDUM. 
Ventress  V.  Smith.    161. 

ADMIRALTY. 

1.  Salvage. 

2.  Hobart  v.  Drogan.    108. 

AGENT  AND  PRINCIPAL. 

If  an  agent  discovers  a  defect  in  the  title  of  his  principal  to  land,  he  cannot  mis- 
use it  to  acquire  a  title  for  himself;  and  if  he  does,  he  will  be  held  as  a 
trustee  holding  for  his  principal.    Ringo  v.  BhiTis.    269. 

AMENDMENT. 

1.  After  a  case  has  been  dismissed  for  want  of  jurisdiction,  the  pleadings  having 

been  technically  defective ;  the  court  will  not,  at  a  subsequent  term,  allow 
them  to  be  amended,  and  the  case  reinstated  on  the  docket.  It  would  be, 
in  efiect,  a  reversal  of  the  former  decree,  after  the  case  had  been  finally  dis- 
posed of  in  this  court.    Jackson  v.  Jishton*    4S0. 

2.  There  wl»l  be  no  difficulty  in  making  the  amendment  in  the  circuit  court,  in 

such  a  case,  if  thai  court  shall  see  fit,  in  its  discretion,  to  allow  it.  to  be  done, 
and  the  cause  may  then  be  re-heord  there ;  and  on  a  decree,  newly  rendered, 
the  case  may  be  brought  up  on  appeal :  or  a  decree  may  be  there  rendered, 
by  consent  of  parties,  in  order  to  bring  up  the  case  without  delay,    ikid, 

APPEAL. 

By  the  rules  of  an  appellate  court,  it  can  act  on  no  evidence  which  was  not  in 
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A??EAL, 

the  court  below,  or  receive  any  paper  which  wu  not  oied  «i  the  heuiiif. 
Ammm  ▼.  Chiles.    177. 

APPOINTMENT. 

The  appointment  of  a  paymaster  ie  complete,  when  made  by  the  president  and 
confirmed  by  the  senate.  The  giving  a  bond  for  the  fiuthfUl  performance 
of  his  duties  is  a  mere  ministerial  act,  for  the  security  of  the  government; 
and  not  a  condition  precedent  to  his  authority  to  act  as  a  paymaster.  J3U 
UuUed  Suues  r.  BradUy,    343. 

APPURTENANCES. 

1.  Constructicnoftheterm.    Harris  r.  Miatt,    S5. 

2.  The  term  **  appurUnanees"  in  common  parlance,  and  in  legal  acceptation,  is 

used  to  signify  something  appertaining  to  another  thing  as  principal,  and 
which-  passes  as  incident  to  the  prfncipal  thing.  Land  cannot  be  appurte- 
nant to  land.  The  soil  and  freehold  of  the  stveett  did  not  pass  to  tlie  United 
States,  under  and  by  virtue  of  the  term  *'  appurtenances."    Ibid. 

BILLS  OF  EXCHANGE. 
.  1.  Commercial  guarantee. 
8.  Notioe  of  non-acceptance,  and  non-payment  of  bills  of  exchange.    Didant 
V.  £mI.    572. 

BONDS  AND  DEEDS. 

1.  Bonda^  and  other  deeds  may,  in  many  caaea,  be  good  in  pert,  and  void  for  the 

residue,  where  the  residue  is  founded  in  illegality,  but  not  malum  in  se. 
TU  UiUud  SUU99  r.BradUy.    343. 

2.  There  is  no  solid  distinction  between  bonds  and  other  deeds  containing  condi* 

tions,  covenants  or  grants,  noi  malum  in  se,  but  illegal  at  the  common  law; 
and  those  containing  conditions,  covenants  or  grants  illegal  by  the  ezprcM 
prohibitions  of  statutes.  In  each  case  the  bonds  or  other  deeds  are  void,  an 
to  such  eonditions,  covenants  or  grants,  which  ax^  illegal ;  and  are  good  ae 
to  all  others  which  are  legal  and  une^cepti^mable  in  their  purpoxt.  The 
only  exception  is,  when  the  statute  haanot  confined  its  prohibitions  to  the 
illegal  conditions,  covenants  or  grants ;  but  has  expressly,  or  by  necessary 
implication,  avoided  the  whole  instrument  to  all  intents  and  purposes.  Ihid. 

BONDS  GIVEN  BT  PUBLIC  OFFICERS  FOR  f  HE  PERFORMANCE  OF 
THEIR  OFFICIAL  DUTIES. 
1.  In  the  case  of  the  United  Stetes  v.  "Hngey,  5  Peters  115,  it  was  held,  that  tiie 
ynited  States,  being  a  body  politic,  as  an  incident  to  their  general  right  of 
sovereignty,  have  a  capacity  to  enter  into  contracts,  and  take  bonds  in  cases, 
within  tlie  sphere  of  their  constitutional  powers,  and  appropriate  to  the  just 
exercise  of  those  powers ;  through  the  instrumentality  of  the  proper  depart- 
jment  to  whiqh  those  powers  are  confided,  whenever  such  contracts  or  bonds 
are  not  prohibited  by  law;  although  the  making  of  such  contracts,  or  taking 
such  bonds,  may  not  have  been,  prescribed  by  any  pre-existing  lecislative 
act.  From  the  doctrine  here  stated,  the  court  have  not  the  slightest  inclina- 
tion to  depart.:  on  the  contrary,  firom  ftirther  rsfleetion,  they  are  satisfied 
that  it  is  founded  upon  the  soundest  principles  of  law,  and  the  just  inter* 
pretationoftheoqiistitution.    fU  UidUd  Siat$9  r.  MrmdU^.    343 
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BONDS  GIV£N  BY  PUBLIC  OFFICERS  FOR  THE  PERFORMANCE  OF 
THEIR  OFFICIAL  DUTIES. 

8.  The  act  of  cod^h  of  ItilG  nowhere  dectarcdthat  all  other  bonds  not  taken  in 

the  prescribed  form  shall  be  utterly  void ;  nor  does  such  an  implication  ansa 
from  any  of  the  tenmi  contiuned  in  tlie  act,  or  from  any  principles  of  public 
policy  which  it  is  designed  to  promote.  A  bond  may,  by  mntual  miiitakf 
or  accident,  and  wholly  witlioat  design,  be  taken  in  a  form  not  prescribed 
by  the  act.  It  would  be  a  very  mischievous  interpretation  of  the  act  to 
0uppoae,  that  under  such  circumstances  it  was  the  intendment  of  the  act 
that  the  bond  should  be  utterly  void.  Nothing  but  very  strong  and  express 
language  should  induce  a  court  of  justice  to  adopt  such  an  interpretation. 
IVheTe  the  act  speaks  out,  it  would  be  our  duty  to  follow  it :  where  it  is 
silent,  it  is  a  sufficient  compliance  with  the  policy  of  the  act  to  declare  the 
bond  void  as  to  any  conditions  which  arc  imposed  upon  a  party  beyond  what 
the  law  requires.  This  is  not  only  the  dictate  of  the  conunen  law,  but  of 
common  sense.    The  UniUd  StaUs  ▼.  Bradley.    343. 

CASES  CERTIFIED  FROM  THE  CIRCUIT  COURTS  OF  THE  UNITED 

STATES  ON  A  DIVISION  OF  OPINION  BETWEEN  THE  JUDGES 

OF  THOSE  COURTS. 

1.  Although  the  words  of  the  act  of  congress  arc  genera],  that  whenever  any  qoea- 

tion  shall  occur  before  a  circuit  court,  upon  which  the  opinion  of  the  judges 

shall  be  opposed^  the  point  shall  be  certified,  ^kc.;  yet  it  is  very  certain  that 

this  cannot  embrace  every  question  that  may  arise'in  the  progress  of  a  caoee, 

from  its  commencement.    There  may  be  many  motions  made  in  the  diJBeient 

stages- of  a  cause,  before  trial,  that  could  not  be  brought  here  under  a  eer> 

tificate  of  division ;  such  as  motions  for  amendments,  for  commiasiottSy  ftr 

continuances,  &c.,  and  various  other  motions  that  arise  in  the  progress  of  a 

suit;  which,  if  brought  up  in  this  manner,  would  occasion  great  delay  and 

expense.    These,  and  all  other  questions  resting  in  the  discretion  of  the 

circuit  court,  are  not  to  be  reviewed  here.    Davis  v.  Braden.    2H6. 

9.  The  questions  which  may  be  certified,  are  those  which  may  arise  on  the  trial  of 

a  case,  and  are  such  as  may  be  presented  upon  the  final  hearing  of  a  cause, 
or  pleas  to  the  jurisdiction  of  the  court.  The  motion  in  the  present  case 
does  not  stand  on  stronger  grounds  than  a  motion  for  a  new  trial ;  and  it  has 
been  decided  in  this  court,  in  the  cate  of  The  Umted  States  v.  Daniel,  6 
IVheat.  542,  5  Cond.  Rep.  170;  that  a  division  of  opinion  upon  such  a  mo- 
tion cannot  be  brought  here  by  a  certificate  of  a  division  of  opinion  in  the 
circuit  court ;  and  the  reason  azisigned  is,  that  the  granting  or  refuang  a 
new  trial  is  a  mere  matter  of  discretion ;  and  the  refusal,  although  the 
grounds  of  the  motion  be.  spread  upon  tho  record,  is  no  sufficient  canse  Ibr 
a  y^ni  of  error.  The  cfiect  of  tlie  divisionJs,  that  the  motion  is  lost :  so  in 
the  present  cose,  the  effect  of  the  division  of  o])inion  is,  that  tho  motioii  is 
lost,  and  the  plaintiff  is  drivon  to  a  new  suit.    Ibid^ 

3.  The  court  do  not  mean  to  decide,  definitively,  tliat  no  question  can  be.brouglit 

here  upon  a  certificate  of  a  division  of  opinion,  unless  the  point  arose  upon 
the  trial  of  tlie  cause ;  but  are  very  much  induced  to  think  that  such  is  the 
true  construction  of  tho  act:  but  from  the  general  words  used,  ^ases  may 
possibly  arise  that  we  do  not  foresee.     Ibid. 

4.  A  question  whether  a  plaintiff  in  ejectment  shall  be  permitted  to  enlace  the 

term  in  tbe  demise,  in  an  action  of  ejectment,  is  one  within  the  discretioa 
«|  the  court  to  which  a  motion  ^br  ttie  norpoae  is  snhmitted;  and  cannot  be 
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CASES  CERTIFIED  FROM  THE  CIRCUIT  COURTS  OF  THE  UNITED 
STATES  ON  A  DIVISION  OF  OPINION  BETWEEN  THF  JUDGES 
OF  THOSe.  COURTS, 
certified  to  tbe  lupreme  court,  if  the  judges  of  the  circuit  cottrt  are  decided 
in  opinion  on  the  motion,  under  the  provisions  of  the  act  of  congress  of  the 
2Dth  of  April  1802.    Sinitli  v.  Vaiiffhan.    306. 
5.  Questions  respecting  tlie  practice  of  tlic  circuit  court  in  equity  causes,  which 
depend  upon  the  exercise  of  the  sound  discretion  of  tlie  court,  in  the  appli- 
cation of  tlie  rules  which  regulate  the  course  of  equity  proceedings,  to  the 
circumstances  of  such  particular  case';  ore  not  questions  which  con  he  cer- 
tified on  a  division  of  opinion  of  the  judges  of  the  circuit  eourt|  under  the 
act  of  18(^,  chap. -3%.    Packer  r,  Jfixon.    408. 

CHAMPERTT  AND  MAINTENANCE. 
Boone  ▼.  Chiles.    177. 

CHANCERY,  AND  CHANCERY  PRACTICE. 

1.  The  complainants  filed  a  bill  in  the  circuit  court  of  Kentnekj,  claiming  a 
convejance  of  the  legal  title,  and  an  account  of  rents  and  profits  of  a  tract 
of  land,  the  legal  title  to  which  was  derived,  in  Turtue  of  the  law  of  Virginia, 
under  a  settlement  and  a  pre-emption  right,  held  by  Reuben  Searcy.  Searcy 
gave  his  bond  to  Hoy,  to  make  a  deed  of  one-half  of  the  land  to  which  he 
waa  thus  entitled;  the  other  half  having  been  given  by  him  to  one  Martin, 
to  obtain  the  location  and  patenting.  He  afterwarda  gave  the  plats  and 
•uTveys  to  Hoy,  who,  in  17^,  obtained  a  patent  for  the  land,  which  he  was 
to  have  a  deed  for.  Hoy,  in  1781 ,  assigned  the  bond  of  Searcy  to  George 
Boone,  and  made  himself  surety  for  its  performance;  and  George  Boone 
assigned  the  bond  to  Thomas  Boone,  the  ancestor  of  the  complainants. 
Thomas  Boone  lived  in  the  state  of  Pennsylvania,  and  was  in  Kentucky  in 
1802, 1810  and  1819,  in  the  neighbourhood  of  the  land ;  but  whUe  there  he 
took  no  measures,  personally,  to  obtain  the  title  or  possession  of  it.  In  1787 
be  gave  to  George  Boone  a  power  of  attorney  to  obtain  a  conveyance  of  the 
land ;  and  in  1802  he  lAade  a  conditional  sale  of  it  to  Hezekiah  Boone ;  but 
the  condition  was  not  performed  by  Hezekiah  Boone ;  so  that  under  the 
agreement  he  obtained  no  right  to  the  land.  Possession  was  taken  of  parts 
of  the  land,  and  improvements  made  as  early  as  or  before  1806,  and  the  per- 
sons in  r.MseBsion  are  among  the  defendants.  George  Boone  exceeded  his 
powers,  and  made  agreements  to. sell  tlic  land ;  and  also  agreed  to  give  up 
to  one  of  the  heirs  of  Hoy,  Searcy*s  bond ;  and  some  of  the  heirs  sold  ports 
of  the  land  to  tlie  persons  in  possession,  asserting  a  right  to  the  legal  title : 
and  another  of  the  heirs  sold  by  a  quit-claim  deed  all  her  rights,  as  one  of 
the  heirs  of  Hoy,  to  Green  Clay.  Afterwards  William  Chiles,  alleging  that 
he  had  obtained  firom  George  Boone,  and  from  Hezekiah  Boone  the  condi- 
tional purchaser,  the  equitable  right  of  Thomas  Boone,  under  Searcy's  bond ; 
filed  in  the  name  of  Thomas,  George  and  Hezekiah  Boone  and  in  hjs  own 
name,  in  the  county  court  of  Bourbon  county,  a  bill  against  the  heirs  of 
Hoy,  the  persons  in  possession,  and  against  Green  Clay,  alleging  him  to  be 
a  purchaser  with  notice  Cf  Thomas  Boone's  equitable  title  under  Searcy  and 
Hoy :  and  obtained  from  that  court  a  decree  for  a  conveyance  to  him  of  the 
legal  title,  and  afterwards  a  deed  for  tlie  same  from  a  coniiViissionor  ap- 
pointed'to  execute  the  same.  This  decree  was  afterwards,  on  appeal,  re- 
versed for  informality ;  but  b^ore  the  same  was  reversed,  the  complainants 
filed  this  bill,  asking  foi  a  conveyanee  fh>m  Chiles  of  all  the  title  he  held  in 
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the  land,  eilher  under  the  decree,  or  in  any  other  mannisr.  Chiki,  after 
the  bill  waa  filed,  purchased  from  Green  Clay  the  rights  he  held ;  and,  in 
hia  answer,  alleges  him  to  have  been  an  innocent  purchaser,  without  no- 
tice. The  persons  in  possession,  who  purchased  from  Cliiles,  after  the 
decree  of  the  Bourbon  court,  answered,  asserting  their  possession,  and  that 
they  were  protected  by  the  statute  of  limitation ;  and  submit  tosuch  rules 
and  regulations,  according  to  law  and  equity,  as  the  case  may  require.  In 
1822,  Thomas  Boone  made  an  agreiement  with  Boone  Engles,  by  which  the 
latter  took  upon  him  the  institution  and  conducting  of  this  suit,  for  a  portion 
of  tlie  benefit  to  be  drived  from  it ',  and  this  the  persons  in  poasesoion  allege 
to  be  champerty.  The  court  decreed  a  conveyance  by  Chilea,  and  by  otheia 
who  held  the  le^  title,  to  be  made  to  the  complainants,  of  all  the  lands 
unsold,. and  not  in  the  possession  of  others;  and  that  thoae  who  are  in  pos- 
session, who  had  purchased  from  Chiles,  should  pay  to  the  complainanta 
the  aama  which  they  agreed  to  pay,  respectively,  with  interest,  according  to 
their  respective  contracts.  Boone  ▼.  Chiles.  177. 
iL  A  party  is  not  allowed  to  ataie  one  case  in  a  bill  or  answer,  and  make  out  a 
diffeient  one  by  proof.  The  allegata  and  probata  most  agree.  The- latter 
must  support  the  former.    Ibid. 

3.  It  ia^a  general  principle  in  courts  of  equity,  that,  where  both  parties  claim  by 

an  equitable  title,  the  one  who  ia  prior  in  timo  is  deemed  the  better  in  right ; 
and  that  where  tlie  equities  are  equal  in, point  of  merit,  the  law  prevails. 
Ibid. 

4.  The  tenants  in  possession  of  land,  of  which  the  complainants  claimed  a  eon- 

Teyance  of  the  legal  title,  were  made  partiea'tn  the  proceeding  by  an  amend- 
ed bill ;  the  original  bill  having  charged  that  the  land  had  been  occupied  by 
them  for  ten  or  twelve  years,  as  the  tenants  of  thc.holder  of  the  legal  title. 
They  were  not  charged  with  fraud,  nor  were  they  placed  in  any  aucb  rela- 
tion to  the  land.  No  case  exists,  as  to  the  tenants,  for  the  interference  of  a 
court  of  equity,  whether  they  occupied  the  lands  as  the  tenants  of  the  holder 
of  the  legal  title,  as  declared  ih  the  original  bill,  or  as  tenants  in  possesoioa 
under  another:  the •  complainants  are  to  be  aupposed  to  have  their  remedy^ 
at  law  for  the  recovery  of  the  land,  until  they  shall  charge  and  ahow  tli^ 
the  tenants  obtained,  and  retain  possession  in  contravention. of  some  equity 
subsisting  between  them  and  the  complainants.    Ringo  v.  Bimu,    909. 

6.  The  rule  to  be  applied  to  a  bill  seeking  a  difcovery  from  an  interested  p^rtj, 
IS,  that  the  complainont-ahall  charge  in  hia  bill,  that  the  facts  are  known  to 
the  defendant,  and  ought  to  be  disclosed  by  him ;  and  that  the  eomfUtMamt 
is  vnaUe  to  prove  Utem  by  other  tutinumy :  and  when  the  facts  are  desired  to 
assist  a  court  of  law  in  the  progress  of  a  cause,  it  should  be  affirmatively 
stated  in  the  bill,  that  they  are  wanted  for  anch  purpose.  Brewm  r.  Swomm^ 
4»7. 

6.  The  general  rule  ia^  that  after  a  verdict  at  law,  a  party  comes  loo  late  vrith  a 
bill  of  discovery.  There  must  be  «  clear  case  of  accident,  surprise  or  fraod, 
before  equity  will  interfere.  Such  fiow  is  the  established  doctrine  in  En^ 
land,  and  has  been  for  a  longer  time  the  doctrine  in  the  United  States.  And 
the  dooUine,  as  applied  to  a  case  for  relief  from  usury,  is,  that  a  defendant 
sued  at  law  on  a  contract  alleged  to  be  usurious,  vHll  not  be  entitled  to  a 
bill  oC  discovery  if  he  suffers  a  verdict  and  judgment  to  be  taken  agaiiMl 
hun ;  and  especially  when  he  does  so  without  making  a  defence  at  law.  The 
reason  of  the  rule  is,  thkt  the  proof  of  usury  is  a  good  defenee  at  law:  and 
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wlwn  it  is  in  tlM  knowledge  of  thie  defendant,  no  ntieftotory  reeeon  ctn  be 
given  wfa j  the  dieoorerj  wm  not  eoocht  while  the  enit  wM.pending.  Broion 
▼.  Aooul;    497. 

7.  WheneTer  a  party  aeeking  a  difooTery  had  knowledge  of  the  &ets  dorioc  the 
pendenej  of  a  eoit  at  law,  equity  will  not  pennit  him  to  do  ao  afterwazdato 
enjoin  a  jadgment.    Ibid. 

B.  A  filed  a  hill  in  the  cizooit  coart,  for  an  injnnotion  to  prevent  the  lale  of  pro- 
perty by  a  tmatee,  to  whom  it  had  been  conveyed  to  aecnre  the  payment  of 
a  ram  of  money  borrowed  by  him  at  naorioua  interest.  The  money  borrowed 
had  not  been  repaid :  and  the  bill  aoaght  no  diaoovery  of  the  usury  from  the 
defendant,  but  averred  that  the  complainant  would  be  able  to  prove  it  by 
competent  testimony.  The  circuit  court  dismissed  the  bill.  Held,  that  the 
decree  of  the  circuit  court  was  correct.    Stonlsy  v.  Gadnky,    681. 

9.  The  case  of  Stanley  t.  Gadsby  is  substantially  an  application  for  relief  from 

urary ;  and  the  consequence  of  granting  the  injunction  would  be  relief  upon 
terms  at  variance  with  the  rule  of  equity  so  fblly  reoogniied  at  this  term  of 
the  court,  in  the  case  of  Brown  v.  Swann  et  al. :  that  he  who  seeks  the  aid 
of  equity  to  be  delivered  from  usury,  must  do  equity  by  paying  the  principal 
and  legal  interest  upon  the  money  borrowed.  The  complainant  does  not 
oiier  to  do  so  in  this  bill.  This  is  essential  to  every  such  application  in  % 
eourtof  equity :  fini,  to  give  the  court  jurisdiction ;  and  to  enable  the  chan- 
cellor, if  he  thinks  proper  to  do  so,  to  require  the  payment  of  (mncipal  and 
interest  before  the  hearing  of  the  cause.  The  relief  sought  ill  such  cases  is 
an  exemption  from  the  illegal  usury.  The  whole  inquiry  on  the  hearing, 
is  to  establish  that  iact ;  and  to  give  relief  to  that  extent.  Whenever  a  com- 
plainant does  not  comply  with  the  rule,  by  averring  in  hb  bill  his  readiness 
or  willingness  to  pay  prineipal  and  interest,  he  can  have  no  standing  in  a 
court  of  equity,    ikid, 

10.  It  is  a  well  settled  rule  in  chancery,  in  the  construction  of  wills  as  well  as  other 

instruments,  that  when  land  is  directed  to  be  sold  and  turned  into  money, 
or  money  is  directed  to  be  employed  in  the  purchase  of  lands;  courts  of 
equity  in  dealing  with  the  subject  will  consider  it  that  species  fi€  property 
into  which  it  if  directed  to  be  converted.    FtUar  v.  Bwvrly,    632. 

11 .  Distribution  of  assets  of  the  estate  of  an  intestate.    Ikid, 

12.  Husband  and  wife. 

CHARGE  OF  THE  COURT  ON  A  TRIAL  OF  A  CAUSE  BEFORE  A 
JURY. 

1.  A  court  may  not  only  present  the  fi^ts  proved,  in  their  charge  to  the  juty, 

but  give  their  opinion,  as  to  those  fects,  for  the  consideration  of  the  juij. 
But,  as  the  jurors  are  the  triers  of  fects,  rach  an  expression  of  opinion  by 
the  court  should  be  so  guarded  as  to  leave  the  jury  free  in  the  exercise  of 
their  own  judgments.  They  should  be  made  distinctly  to  nnderrtand,  that 
the  instruction  was  not  given  as  a  point  of  law,  by  which  they  were  to  be 
governed ;  but  as  a  mere  opinion,  as  to  the  facts,  and  to  which  they  should 
give  no  more  weight  than  it  was  entitled  to.  The  correctness  of  every 
charge  must  depend  upon  the  phraseology  used  by  the  court.  Traey  v. 
oiDsrnseHc.    ou. 

2.  The  court  are  liot  bound  to  charge  the  jury  on  points  of  law,  which  do  not 

grow  out  of  the  feets  proved  on  the  trial  of  the  eanse.  Clerifcs  v.  K^wndtr. 
667. 

▼OL.   X.— 4  T 
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The  oircuit  court  was  required  to  iAstruct  the  jury  upon  points  of  law  growinf 
out  of  allegations  of  facts,  of  which  there  was  no  eyidence.  The  refunl  of 
the  court  to  do  so  was  correct.     Clarke  ▼.  Kawntlar,    657. 

COLLECTOR  OF  DUTIES  ON  IMPORTED  MERCHANDIZE. 

1.  When  a  collector  of  the  piihlic  reyenue  is  liable  for  acts  which  are  not  to- 
thorised  by  a  sound  construction  of  the  laws  relating  to  duties  on  merehiD- 
dize  imported.  Tracy  y.  Swtrtwout.  80. 
9.  The  collector  has  a  right  to  hdld  possession  of  imported  goods  until  the  dutiei 
are  paid,  or  secured  to  be  paid,  as  the  law  requires.  But,  if  he  shall  retus 
possession  of  the  goods,  and  refuse  to  deliver  them  after  the  duties  shall  be 
paid,  or  bond  giyen  or  tendered,  for  the  proper  rate  of  duties ;  he  is  hsbk 
for  the  damages  which  may  be  sustained  by  this  refusal.    JHd. 

3.  A  collector  of  the  revenue  is  not -personally  liable  in  au  action  to  recoyerbick 

an  excess  of  duties  paid,  as  collector,  and  by  him  in  the  regular  or  ordinary 
course  of  his  duty  paid  into  the  treasury  of  the  United  States ;  he,  the  col- 
lector, acting  in  good  faith,  and  under  ^instructions  firom  the  tieasuiy  de- 
partment, and  no  protest  being  made  at  the  time  of  payment,  or  notiu  not  to 
pay  the  money  over,  or  intention  to  sue  to  recover  back  the  amammt  giyen  him. 
EUipa  v.  Swarttoout,    137. 

4.  In  case  of  a  voluntary  payment  by  mere  mistake  of  law,  no  action  will  lie  to 

recover  back  the  money.  The  construction  of  the  law  is  open  to  both 
parties,  and  each  presumed  to  know  it.    Ibid. 

•5.  Any  instructions  of  the  treasury  department  to,  a  collector  cannot  change 
the  law,  or  afiect  the  rights  of  a  party  injured  by  them.  He  was  not  bound 
to  take  and  adopt  that  construction.  He  was  at  liberty  to  judge  for  himself, 
and  act  accordingly .  These  instructions  {torn  the  treasury  seem  lo  be  thrown 
into  the  question  in  this  case  for  the  purpose  of  showing,  beyond  all  doubt, 
that  the  collector  acted  in  good  faith.  To  make  the  collector  answeiabk, 
after  he  had  paid  over  the  money,  without  any  intimation  having  been 
given  that  the  duty  was  not  legally  charged,  cannot  be  sustained  upon  any 
sound  principle  of  policy  or  of  law.  There  can  be  no  hardship  in  requiring 
the  party  to  give  notice  to  the  collector,  that  he  eonsiden  the  duty  claimed 
illegal ;  to  put  him  on  his  guard,  by  requiring*  him  not  to  pay  over  the 
money.  The  collector  would  then  be  placed  in  a  situation  to  claim  an  in- 
demnity from  the  government.  But  if  the  party  is  entirely  silent,  and  no 
intimation  of  an  intention  to  seek  a  repayment  of  the  money,  there  can  be 
no  ground  upon  which  the  collector  can  retain  the  money,  or  call  upon  the 
government  to  indemnify  him  against  a  suit.  It  is  no  sufficient  answer  to 
this  that  the  party  cannot  sue  the  United  States.  It  is  the  case  of  a  volun- 
tary payment  under  a  mistake  of'law,  and  the  money  paid  over  into  the 
treasury ;  and  if  any  redress  is  to  be  had,  it  must  be  by  application  to  the 
favour  of  the  government,  and  not  on  the  ground  of  a  l^gal  right    Ibii, 

6.  The  collector  is  personally  liable  in  an  action  to  reeoyiQr  hack  an  excess  cf 
duties  paid  tn  him  as  collectoc,  and  by  him  paid  over  in  the  regular  sad 
ordinary  course  of  his  duty  into  the  treasury  of  the  United  States ;  be,  the 
collector,  acting  in  good  faith,  and  under  instructions  fiom  the  treasoiy 
department;  a  notice  having  been  given  him  at  the  time  of  paymmU,  that  tht 
duties  were  charged  too  highy  and  that  the  party  paying,  so  paid  to  gtt  pesstt 
sion  of  his  goods,  and  intended  to  sue  to  recover  back  the  ammad  errouemuitff 
paid;  and  a  notice  not  to  pay  over  the  amount  into  the  treasury,    ibid. 
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1.  L.,  at  Memphis,  TenneMee,  tddrened  a  letter  to  D.  A^  Co.  at  New  Orleuu, 

•Utinff  that  N.  A  D.  wiahed  to  draw  on  them  for  2000  dollars,  saying* 
"  Please  accept  their  draft,  and  1  hereby  goaranty  the  punctual  payment 
of  it."  In  a  letter  of  the  same  date,  to  one  of  the  firm  of  N.  d^  D.,  he  says, 
**  I  send  a  guarantee  for  2000  dollars.  The  balance  I  haye  no  doubt  your 
fHend  W.  will  do  for  yon."  N.  Sl  D.  drew  a  bill  on  D.  3l  Co.  for  4S^  dol- 
lars, which  they  accepted ;  and,  after  haying  paid  the  draft,  they  gaye  notice 
to  L.  that  they  looked  to  him  for  the  money.  No  notice  was  giyen  by  D. 
dt  Co.  to  L.  that  they  intended  to  accept,  or  hod  accepted,  and  acted  upon 
the  guarantee  before  they  paid  the  dntft.  The  drawers  of  the  bill  did  not 
reimburse  D.  &  Co.  for  any  part  of  it  An  action  was  instituted  to  recoyer 
9000  dollars  from  L.,  being  part  of  the  bill  for  4250  dollars.  Held,  Uiat 
although  the  bill  was  drawn  for  4250  dollars,  the  guarantee  would  haye 
operated  to  bind  L.  for  the  sum  of  2000  dollars  included  in  it,if  notice  of  the 
acceptance  of  it  had  been-giyen  by  D.  &  Co.  to  L. ;  but  haying  omitted  to  giye 
such  notice,  or  that  they  intended  to  accept,  or  had  accepted  and  acted  on 
the  guarantee ;  L.  was  not  lisble  to  D.  &  Co.  for  any  part  of  the  bill  foi 
4250  dollars.    Leew.Diek.    4iB2. 

2.  A  guarantee  is  a  mercantile  instrument,  and  to  be  construed  according  to 

what  is  fairly  to  be  presumed  to  haye  been  the  understanding  of  the  parties, 
without  any  strict  technical  nicety.    Ibid. 

3.  If  the  guarantee^  stood  alone,  unexplained  by  the  letter  which  accompanied  it, 

it  would  undoubtedly  be  limited  to  a  specific  draft  for  2000  dollars,  and 
would  not  corer  that  amount  in  a  bill  for  a  largf  r  sum :  but  tbe  letter  which 
accompanied  it  fully  justifies  the  conclusion,  that  the  defendant  undertook 
to  guaranty  2000  doUarf  in  a  draft  for  a  larger  amount.  The  letter  and 
guarantee  were  both  written  by  the  defendant,  on  the  same  sheet  of  paper, 
bear,  the  same  date,  and  may  be  construed  together  as  constituting  the  gusp 
rantee.    IMd. 

4.  The  decision  of  the  court  in  the  case  of  Douglass  and  others  y:  Reynolds  and 

others,  7  Peters  125,  affirmed.  In  that  ckse  the  court  iheld,  that  a  party 
giying  a  letter  of  guarantee,  has  a  right  to  know  whether  it  is  accepted ; 
and  whether  the  person  to  whom  it  is  addressed  means  to  giye  credit  on  the 
footing  of  it  or  not.  It  xnay  be  mdst  material,  not  only  as  to  his  responsi- 
bility, but  as  to  future  rights  and  proceedings.  It  may  regulate,  in  a  great 
measure,  his  course  of  conduct,  and  his  exercise  of  yigilance  in  regard  to 
the  party  in  whose  fayour  it  is  giyen.  Especially  it  is  important  in  case  of 
a  continuing  guaranti^,  since  it  may  guide  his  judgment  in  recalling  or 
suspending  it.  This  last  remark  by  no  means  warrants  the  conclusion  tliat 
;QOtice  is  not  necessary  in  a  guarantee  of  a  single  transaction;  but  only 
that  the  reason  cf  th^  rule  applies  more  forcibly  to  a  continuing  guarantee. 
Ibid, 

5.  The  same  strictness  of  proof,  as  to  the  time  in  which  notice  of  the  intention 

to  act  under  the  guarantee,  is  to  be  giyen  to  charge  a  party  upon  his  gua- 
•  rantee,  as  would  be  necessary  to  support  an  action  upon  tlie  bill  itself,  when 
by  the  law  of  merchant  a  demand  upon,  and  refusal  by  the  acceptoni  must 
be  proyed  in  order  to  charge  any  other  party  upon  the  bill.  There  are 
many  cases  where  the  guarantee  is  of  a  specific,  existing  demand,  by  a  pro- 
missory note  or  other  eyidence  of  a  debt,  and  such  guarantee  is  gjyen  upon 
the  note  itself,  or  with  a  reference  to  it  and  recognition  of  it,  when  no  no- 
tice would  be  necessary.    The  guarantor,  in  sur.h  cases,  knows  precisely 
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what  he  gaarantiM,  and  the  extent  of  hie  leeponaibilitj ;  and  any  further 
notice  to  him  would  be  naelen.  Bat  when  the  guarantee  ia  proapeetiTe, 
and  to  attach  upon  future  traniactionf,  and  the  guarantor  uninformed 
whether  hii  guarantee  has  been  accepted  and  acted  upon  or  not;  the fitneai 
and  juatice  of  the  rule  requiring  notice  ia  supported  bj  conaiderationa  that 
are  unanawerable.    Ihid, 

CONSTirunONALITT  OP  STATE  LAWS. 

The  power  of  the  legislature  of  Rhode  Island  in  relation  to  the  confirmation  of 
such  sties  of  real  estate,  is  greater  than  the  strict  judicial  power.  Thej 
may  sapction  past  transactions,  where  Tested  rights  are  not  disturbed ;  while 
the  court  can  only  authorixe  a  title  to  be  made  in  fhture.  Ldand  ▼.  WU- 
kinsoH.    894. 

CONSTRUCTION  OF  LAWS  OP  THE  UNITED  STATES. 

Specific  questions  arising  in  the  circuit  court  in  which  the  judges  of  the  dreuit 
court  are  divided  in  opinioui  can  only  be  certified  under  the  act  of  congress 
of  1808.  The  whole  case  cannot  be  brought  up  upon  a  general  question. 
Harris  ▼.  EUiott.    85. 

CONSTRUCTION  OP  STATE  LAWS. 

1.  Construction  of  the  fourth  section  of  the  act  of  the  anmnbly  of  PennsylTania, 

passed  the  15th  of  March  1815,  proYiding  for  the  sale  of  lands  for  taxes. 

DubaU  ▼.  Hepburn,    1. 
9.  Construction  of  the  statutes  of  Virginia  against  usury.    Browm  t.  ^ioeim. 

4»7. 
3.  Construction  of  the  acts  of  the  legislatures  of  North  Carolina  and  Tennessee, 

relative  to  registering  and  recording  deeds  for  lands  in  Tennessee,  in  force 

in  the  state  of  Tennessee.    Deim  ▼.  RM,    584. 
4r  Cbnstruction  of  the  statute  of  Tennessee  providing  for  the  substitution  of 

executors  or  administrators,  when  eithbr  party  to  a  suit  dies  before  judg> 

ment.    Dams,  v.  Braden,    886. 

5.  The  power  to  sue  for  debts  due  to  the  estate  of  an  intestate  is  implied  in  the 

authority  given  to  administrators  ad  colligendum,  issued  under  the  authori- 
ty of  the  statute  law  of  Mississippi.    Ihid. 

6.  Construction  of  the  laws -of  Georgia  relative  to  the  rights  of  aliens  to  real 

and  personal  estate  which  belonged  to  a  citixenof  Georgia,  who  died  intest^ 
ate,  leaving  alien  and  citizen  representatives  of  different  degrees  oif  kindred. 
J(f'Leamv.J(f'L0Uaii.    ^. 

COUNTERPEITING  COIN. 

The  head  pistareen  is  no  part  of  the  Spanish  milled  dollar.  Such  pistueen  or 
piece  of  coin  is  not  a  silver  coin  of  Spain,  made  current  by  law  in  the 
United  States.     United  Suuet  v.  Gardner.    618. 

DAMAGES. 

1.  When  a  collector  or  public  officer  is  liable  to  an  action  for  damages  for  acfei 
done  in  the  course  of  the  performance  of  the  duties  of  his  office.  TVactf  v. 
StoartwotU.    80. 

8.  Some  personal  inconvenience  may  be  experienced  by  a  public  officer  who  shaU 
be  held  responsible  in  damages  for  iUegsJ  acts  done  under  instruetioiis 
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of  a  superior;  but,  ti  the  gorenunent  in  loeh  eaeei  ii bound  to  indem* 
nify  the  officer,  there  can  be  no  etentoal  hardship.  EUioU  ▼.  SwartwauL 
137. 

DEDICATION  QT  PROPERTY  TO  PUBUC  USES. 

1.  The  vacant  land  in  firont  of  the  city  of  New  Ofleani  and  on  the  Misdatippiy 

waa  dedicated  to  the  use  of  the  city  of  New  Orleans,  before  the  cession  of 
Louisiana  to  the  United  States,  and  having  been  so  dedicated,  did  not  be- 
come the  property  of  the  United  States  when  Louisiana  was  ceded  by 
France.  The  alluvion  deposits  fh>m  the  river  Mississippi  belonged  to  the 
owners  of  the  land  bounding  on  the  river,  to  which  additions  were  so  made. 
Jfeit  OrleoM  v.  The  Umted  SUUes,    662. 

2.  In  order  to  dedicate  properly  for  public  use,  in  cities  and  towns  and  other 

places,  it  is  net  essential  that  the  right  to  use  the  same  shall  be  vested  in  a 
corporate  body.  It  may  exist  in  the  publio,  and  have  no  other  limitation 
than  the  wants  of  the  community  at  large.    Ilnd. 

8.  The  principles  upon  which  the  case  of  the  city  of  Cincinnati  v.  White,  6 
Peters  431 ,  and  the  case  of  Barclay  and  others  v.  Howell,  6  Peters  496,  were 
decided,  examined  and  affirmed.    Ibid. 

4.  If  buildings  had  been  erected  on  lands  within  the  space  dedicated  for  public 
use,  or  grants  of  part  of  the  same  have  been  made  by  the  power  which  had 
authority  to  make,  and  had  made  a  dedication  of  the  same  to  public  use ;  the 
erection  of  the  buildings  and  the  making  of  the  grants  would  not  be  consi- 
dered as  disproving  the  dedication,  and  the  grants  would  not  affect  the 
vested  rights  of  the  public.    Ibid, 

DEMURRER. 

It  is  an  established  rule  in  demurrers,  that  although  the  pleading  defaiurred  to 
may  be  defective,  the  court  will  give  judgment  against  the  party  whose 
pleading  was  first  defective  in  substance.  Sprigg  v.  7%s  Bimk  if  Moimt 
Plea$atU.    S57. 

DEVASTAVIT. 
Executors. 

DISTRIBUTION  OF  ASSETS  OF  THE  ESTATE  <JF  AN  INTESTATE. 
A  tract  of  land  in  the  state  of  Georgia  was  purchased  by  A.  M*Leam,  on  which 
he  established  a  rice  plantation,  put  slaves  upon  it,  paid  part  of  the  pur- 
chase money,  gave  a  judgment  for  the  balance,  and  died,  leaving  a  son, 
James  H.  M'Leam,  his  devisee;  who,  to  ebtain  possession  of  the  estate, 
mortgaged  the  land  and  slaves  for  the  balance  of  the  judgment  A  judg- 
ment, under  the  laws  of  Georgia,  binds  personal  as  well  as  real  property. 
The  son  died,  part  of  the  debt  being  unsatisfied:  leaving  as  bis  nearest  of 
kin,  aliens ;  and  also  more  remote  kindred ;  who  were  citizens  of  the  United 
States.  The  real  estate  was  sold  to  satisfy,  and  did  satisfy  the  mortgage. 
The  personal  estate  was  sold  by  the  executor.  The  aliens,  who  were  near- 
est of  kin,  claimed  the  proceeds  of  the  personal  estate.  The  kindred  of 
the  deceased  who  were  more  remote,  but  who  were  citixens  of  the  United 
States,  claimed  that  the  personal  estate  should  have  been  appropriated  to 
pay  the  mortgage ;  and  that  not  having  been  so  appropriated,  they  were 
entitled  to  the  money  arising  firom  its  sale,  to  reimburse  them  for  the  value 
of  the  real  es^te  taken  by  the  mortgagor,  the  aliens  nearest  of  kin  not 
being  entitled  by  the  law  of  Georgia  tn  take  real  estate  by  descent.    The 
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court  bdd,  tliat  m  both  tlie  retl  ind  penonti  estate  bad  been  cbazfed  with 
the  mortgage  debt,  both  fands  mnat  be  applied,  Id  proportion  to  their.refpeo- 
tive  amounts,  to  its  payment  Any  debt,  not  coTered  by  the  mortgage,  to  be 
paid  out  of  the  personal  estate.  The  nearest  of  kin  to  take  the  residue  of 
the  proceeds  of  the  personal  estate,  and  the  remoter  kin,  citiaeas  of  the 
United  States,  to  take  the  residue  of  the  proceeds  of  the  real  estate,  sad 
the  real  estate  unsold.    M'Leam  v.  M'Ldlan.    GSIS. 

DUTIES  ON  MERCHANDISE. 

1.  When  damages  may  be  recorered  fh>m  a  collector  of  the  rerenue  for  insisHng 

on  the  payment  of  more  duties  than,  by  a  sound  constraotion  of  the  law, 
goods  are  liable  for,  and  detaining  the  goods  for  such  unlawfol  claim.  IVwy 
y.  awarhoout.    80. 

2.  Under  the  act  of  congress  passed  on  the  14th  of  July  1832,  entitled  <<  an  act  l» 

alter  and  amend  the  seyeral  acts  iidposing  duties  on  imports,"  wonted 
shawls  with  cotton  borders,  and  worsted  suspenders  with  ootion  straps  or 
ends,  are  not  subjected  to  a  duty  of  fifty  per  centum  ad  Talorem.  JSQiitt  v. 
SwartwnU.    137. 

3.  Laws  imposing  duties  on  importation  of  goods,  are  intended  for  praotical  vm 

and  application  by  men  engaged  in  commerce;  and  hence  it  has  become  a 
sottied  rule  in  the  interpretation  of  statutes  of  this  description,  to  Constnie 
the  language  adopted  by  the  legislature,  and  particularly  in  the  denoaunir 
tion  of  articles^  according  to  the  commercial  understanding  of  the  tensi 
used.    Ibid. 

4.  Collector  of  duties  on  imported  merchandise. 

EQUITY. 

1 .  The  purchasers  of  land  of  which  they  were  in  possession,  under  a  supposed  legal 

tiUe,  obtained  by  their  vendor  by  improper  means,  and  w;bich  title  was  after- 
wards declared  to  enure  to  the  holders  of  the  superior  equitable  title,  who 
had  failed  to  prosecute  their  claims  for  upwards  of  thirty  jrears,  were  con- 
firmed in  their  tiUesj  and  adjudged  to  pay  the  purchase  money  of  the  Isnd 
to  ihe  holders  of  the  superior  equitable  titie.    Boone  ▼.  CkUot,    177. 

2.  Chancery  and  chancery  practice. 

ERROR. 

It  is  incumbent  on  a  pluntiff  in  error  to  make  out  an  alleged  error,  clearly  and 
satisfactorily.  Every  reasonable  intendment  should  be  in  fovour  of  a  judg^ 
ment  of  acourt.    KmtreM  r.  SmitA.    161. 

EVIDENCE. 

1.  On  the  trial  of  an  action  against  a  collector  of  duties  on  merchandise  for  not 

having  delivered  goods  to  the  importer,  it  appeared  that  the  collector  had 
insisted  on  a  bond  being  given  for  a  greater  amount  of  duties  than  the  goods 
were  lawfully  subjected  to.  The  plaintiff  offered  evidence  to  prove  that  he 
was  unable  to  give  the  bond  in  the  large  amount  required ;  he  had  not  made 
known  this  inability  to  the  collector  when  the  bond  was  insisted  upon.  The 
evidence  was  properly  refused.    TVaetf  v.  Sioartwout,    80. 

2.  The  defendant,  in  an  action  against  him  by  the  United  States  upon  a  beasuiy 

transcript,  or  official  bond,  or  in  any  suit  for  the  recovery  of  money  claiiBed 
by  the  United  States,  may  give,  in  evidence  of  a  set^>ff,2uiy  claims  to  erediti 
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which  have  been  exhibited  to  the  accomiltpg  officera  after  the  commeiioe- 
meiit  of  the  luit,  and  before  the  triaL     Tlu  UniUd  StaUs  v.  HawkinM.    125. 

3.  Copies  of  records  of  the  prooeedingi  in  a  state  court,  which  showed  that  a  suit 

was  still  pending  in  the  court  when  the  copy  was  certified,  but  which  were 
given  at  a  period  anterior  to  the  trial  of  a  case  in  which  they  were  offered  in 
eyidence,  and  in  the  intenral  the  case,  ihun  the  comae  of  the  court  in  which 
it  was  depending,  might  have  been  decided,  were  allowed  to  be  lead  in  cti- 
dence ;  from  which  the  jury  might  infer,  the  suit  was  depending  and  unde- 
termined.   Hagan  t.  Laou.    400. 

4.  Hearsay  evidence.    ElUeott  r.  PmtL    41S. 

5.  The  general  rule  is,  that  evidence,  to  be  admissible,  should  be  given  under  the 

sanction  of  an  oath,  legally  administered;  and  in  a  judicial  proceeding, 
depending  between  the  parties  affected  by  it,  or  those  who  stand  in  privity 
of  estate  or  interest  with  them.  Hearsay  is  admitted  in  cases  of  pedigree, 
of  prescriptive  rights  and  customs,  and  some  other  cases  of  a  public,  or  quasi 
public  nature.  In  cases  of  pedigree,  it  is  admitted  upon  the  ground  of 
necessity,  or  the  great  difficulty,  and  sometimes  the  impossibility  of  proving 
remote  fecU  of  this  sort  by  living  witnesses.  But  in  these  cases  it  is  only 
admitted  when  the  tradition  comes  from  persons  intimately  connected,  or  in 
close  relation  with  the  femily,  or  from  sources  of  a  kindred  nature ;  which, 
in  a  general  sense,  may  be  said  to  import  verity :  there  being  no  lis  nota  or 
other  interest  to  affect  the  credit  of  their  statement    Ihid, 

6.  In  cases  of  prescriptive  rights  and  customs,  and  other  claims  of  a  public  nature, 

tradition  and  reputation  have  been  in  like  manner  admitted.  They  are  all 
cases  of  a  general  right,  affiscting  a  number  of  persons,  having  a  commoo 
interest    Ilnd} 

7.  The  mortgagee  of  property  insured  against  loss  by  fire,  is  a  competent  witness 

in  an  lotion  against  the  insurers  to  re^sover  a  loss,  alleged  to  have  been  sus- 
tained by  the  destruction  of  the  property  insured.  Tkt  CtHmMa  Jnsuranee 
CompaKy  v.  Latorence.    607. 

8.  The  army  registers,  published  by  the  adjutant  and  inspector^general  of  the 

army^  containing  the  general  relations  of  the  army,  which  are  delivered  by 
the  departments  to  the  officers  of  the  army,  are  not  evidence  to  establish  the 
pay  and  emoluments  of  officers  in  the  service.  These  are  fixed  and  deter- 
mined by  acU  of  congress.     Wetmare  v.  The  United  StttU»,    647. 

9.  The  registers  sre  compilations  issued  and  published  to  the  army  by  the  direction 

of  the  secretary  at  war,  in  the  exercise  of  his  official  authority;  and  when 
authenticated  by  him,  would  be  evidence  of  the  facts,  strictly  so,  they  may 
contain ;  such  as  the  names  of  officers,  date  of  commissions,  promotions, 
resignations,  and  regimental  rank,  brevet  and  other  rank,  or  the  department 
of  the  army  to  which  officers  belong :  but  from  none  of  these  can  an  infer- 
ence be  drawn  by  a  jury  to  establish  the  pay  and  emoluments  of  officers;  aa 
they  are  provided  for  by  law,  and  must  be  determined  by  the  court  when 
they  sre  doubtful,  and  the  subject  of  dispute  in  a  suit  between  an  officer 
and  the  United  States.  Nor  can  such  registers  be  evidence  of  the  correct- 
ness of  any  classification  q£  the  officers  of  departments  into  a  general  staff 
of  the  army :  for  though  they  are  probably  correct,  being  prepared  by  per- 
sons whose  professional  duty  it  is  to  be  w^ll  informed  upon  the  subject,  and 
who,  from  their^  familiarity  with  military  wience  and  the  general  arrange- 
ment of  armies,  are  supposed  to  be  expert  interpreters  of  the  acts  of  congress 
for  the  organisation  of  our  army ;  still,  what  officers  axe  of  the  sti^,  or 
general  staff,  depends  upon  acts  of  congress,  which  are  to  be  expounded  by 
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the  courtly  .when  an  officer  claime  a  jndicul  determination  of  bb  limits  «• 
to  pay  and  emolwnenta  from  hia  having  been  azranfed  aa  belonging  to  the 
ataff.     Wetmor€  r.  Tie  UiuUd  Siateg.    647. 

EXECUTION. 

1.  Property  once  leried  on,  remaina  in  the  cnatodj  of  the  law,  and  it  la  not  liable 
to  be  taken  by  another  ezeontion,  in  the  handa  of  a  different  officer;  and 
eapecially 'by  an  ofiicer  acting  under  a  diftrent  jnriadiction.  Hugmn  t. 
Lucas,    400. 

8.  Penonal  property  waa  lened  on  by  a  aheriff  nnder  the  judgment  of  the  atate 
court  of  Alabama^  and  waa^  according  to  the  pronsiona  of  the  law  of  tliat  atatey 
delivered  to  a  peraon  claiming  title  to  it  againat  the  defendant  in  the  ezecati0n, 
and  who  gave  bond  to  the  aheriff  for  the  aame.  The  marshal  of  the  United 
States,  under  an  execution  issued  against  the  same  defendant  on  a  judgment 
obtained  in  the  court  of  the  United  States,  levied  on  the  property  in  the 
handa  of  the  claimant  before  the  validity  of  his  claim  waa  decided.  By  the 
Court  A  most  injurious  conflict  of  jurisdiction  would  be  likely  often  to 
arise  between  the  federal  and  the  state  courts,  if  the  final  proceaa  of  the  ooae 
could  be  levied  on  property  which  had  been  taken  by  the  process  of  the  otiier. 
The  marshal  or  the  aheriff,  aa  the  caae  may  be,  by  a  levy,  acquirea  a  wpcdMl 
property  in  the  gooda,  and  may.  maintain  an  action  for  them.  Bat  if  the 
aame  gooda  may  be  taken  in  execution  at  the  aam^  time  by  the  marahal  and 
the  aheriff,  does  this  special  property  Test  in  the  one  or  the  other,  or  both 
of  them  ?  No  such  caae  can  exist :  property  once  levied  on,  remaina  in  the 
cuatody  of  the  law,  and  It  ia  not  liable  to  be  taken  by  another  execution  in 
the  hands  of  a  different  officer ;  and  eapectally  by  an  officer  acting  nnder  a 
diffisrent  jurisdiction)    Ibid. 

3.  On  the  giving  of  the  bond,  the  property  is  placed  in  the  poaaeaaion  of  tlw 

claimant.  His  custody  is  substituted  for  the  custody  of  the  sheriff.  The 
property  is  not  withdrawn  from  the  cuatody  of  law.  In  the  handa  of  the 
claimant,  under  the  bond  for  its  delivery  to  the  sheriff,  the  property  is  as 
free  from  the  reach  of  other  proceaaes,  aa  it  would  have  been  in  the  handa 
of  the  aheriff.    Ihid, 

4.  Under  the  state  jurisdiction;  a  sheriff  having  execution  in  hia  handa  may  levy 

on  the  aame  goods ;  and  where  there  is  no  prior  claim,  on  the  sale  of  the  gooda, 
the  proceeds  should  be  applied  in  proportion  to  the  aums  named  in  the  eze- 
enticna.  And  where  a  aheriff  has  made  a  levy,  and  afterwarda  receives  exe- 
cutiona  against'  the  same  defendant,  he  may  appropriate  any  aurploa  that 
ahall  remain  aAer  aatisfying  the  first  levy,  by  the  order  of  the  court.  Bat 
the  same  rule  does  not  govern  where  the  executions,  aa  in  the  preaentcaaey 
iasne  from  different  jurisdictionsj  The  marahal  may  apply  moneya  collected 
nnder  several  executiona,  the  aame  aa  the  aheriff.  But  thia  cannot  be  done 
as  between  the  marahal  and  the  ahenff.    IHd, 

EXECUTORS. 

1.  If  executors  have  paid  a  debt  Ui  banka,  or  the  banks  have  accepted  their  note 
in  payment,  in  place  of  the  notea  of  the  testator,  ao  that  the  exeentec*  be- 
came the  debtora,  and  peraonally  leaponaible  to^  the  banka ;  the  only  eifeet 
of  thia  is,  that  the  execntota  became  the  creditors  of  the  estate  hiatead  of 
the  banka,  and  may  leaort  to  the  trust  fund  to  mJidy  the  debt  Pslsr  v. 
JiPtrly.    638. 

a.  Itiaawellaettled  rule,  that  onto  executor  is  not  responaible  for  the  devaa- 
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tavit  of  bii  eo-eiaontor/uij  farther  than  he  if  ehown  to  have  been  knotnng 
and  anenting  at  the  time  to  sach  devastaYitor^ifappIication  of  theaieeta : 
and  merely  permitting  hif  co-executor  to  potfleas  the^anetei  without  going 
ftrther  and  concurring  in  the  application  of  them,  does  not  render  him  in- 
•werable  for  the  receipts  of  his  co-executor.  Each  executor  is  liable  o^y 
for  hii  own  acta,  and  what  he  receivefl  and  applies ;  unless  he  joins  in  the 
direction  and  misapplication  of  the  assets.    Ptier  ▼.  Beverly.    538. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executors  and  administrators,  in  making  sales  of  property,  must  comply  strictly 
with  the  requisites  of  call  statutory  provisions  on  the  subject;  and  unless 
every  essential  direction  of^e  law  is  complied  with,  all  whose  interests  are 
affected  by  the  authority  to.  sell  are  not  conclude  by  the  sale,  unless,  from 
a  long  acquiescence,  a  foundation  is  laid  for  a  fkir  and  reasonable  presump- 
tion, that  the  requisites  of  the  law  had  been  complied  with.  No  such  pre- 
sumption can  arise  in  this  case.  It  is  a  general  rule^of  law,  that  a  sale  by  a 
person  who  has  no  right  to  sell,  is  not  yalid  against  the  rightfbl  owner. 
Venirees  ▼.  Smiths    161. 

8.  Authority  given  to  executors  and  administrators  to  sell,  is  a  personal  trusty^ 
and  must  be  strictly  pursued ;  and  if  they  transcend  their  authority,  in  any 
essential  particular,  their  act  is  void.    I  hid. 

3.  Administrator  ad  colligendum. 

'4.  Ventress  t.  Smith.    ICl. 

5.  The  administrator  in  Alabama  is  authorized  to  sell  and  dispose  of  the  ^rsonal 
estate  of  an  intestate  by  public  sale  at  auction,  under  an  order  of  court,  and 
after  notice  according  to  the  provisions  of  the  law.  A  purchase  at  private 
sale  was  made,  bona  fide,  of  slaves  belonging  to  the  estate,  from  the  admin- 
istrator.   The  sale  was  void  under  the  laws  of  Alabama.    Ibid. 

EXTINGUISHMENT. 

It  is  a  settled  doctrine,  that  the  acceptance  of  a  negotiable  note  for  an  antecedent 
debt,  will  not  extinguish  the  debt;  unless  it  is  expressly  agreed  that  it  is 
received  as  payment.    Peter  v.  Beverly:    532. 

FEBIE  SOLE. 

Husband  and  wife. 

FLORIDA,  LOUISIANA  AND  MISSOURI  LAND  CLAIMS. 

1 .  A  grant  of  land  in  Florida  within  the  Indian  boundary,  by  the  governor  acting 
under  the  crown  of  Spain  before  the  cession  of  Florida  to  the  United  States, 
was  confirmed  to  the  grantee,  by  the  decree  of  Uie  judge  of  the  eastern  dis- 
trict of  Florida.  The  decree  was  aflkmed  on  appeal.  The  United  States  v. 
Fernandez.    303. 

%  The  subject  of  gr^ts  of  land  within  the  Indian  boundary,  which  had  nbt  by 
any  official  act  been  declared  a  part  of  the  royal  domain,  was  fully  and  ably 
considered  in  the  case  of  Johnson  v.  Mlntosh,  B  Wheat.  543, 5  Cond.  Rep. 
615.  Every  European  government  claimed  -and  exercised  the  right  of 
granting  lands,  while  in  thb  occupation  of  the  Indians,     ibid. 

8.  The  grants  of  land,  in  the  possession  of  the  Indians,  by  the  governor  of  Flo- 
rida, under  the  crown  of  Spain,  were  good  to  pass  the  right  of  the  crown. 
The  glints  severed  them  from  the  royal  domain,  so  that  they  beeaina  privtii 
VOL.    X.— 4  U 
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propextj;  which  wai  aipt  ceded  to  the  United  States  bj  the  tveetj  with 
Spain.  Ibid, 
.4.  This  court  cannot  attach  any  condition  to  a  grant  of  ahaolate  property  in  the 
whole  of  the  land.  This  grant  was  made  by  the  goyemor  of  East  Florida  in 
absolute  prf^rty,  with  a  promise  of  a  title  in  form.  He  was  the  exclns&ve 
judge  of  the  conditions  to  be  imposed  on  his  grant,  and  of  their  perfimnanee. 
Tks  United  State»  ▼.  Se^ui,  306. 
5:  A  grant  6f  land  by  the  governor  of  £ast  Florida,  in  consideration  of  eerriees 
to  the  Spanish  governnient,  made  before  the  cession  of  the  territory  of  Flo- 
rida to  the  United  States,  confirmed.     TkeUniUd  SUOtM  t.  CkainM.    908. 

6.  Under  a  grant  of  the  governor  of  Florida,  prior  to  the  cession  of  the  same  te 

the  United  States,  of  sixteen  thousand  acres  of  land,  for  the  purpose  of 
erecting  a  water-mill,  a  surrey  of  fire  hundred  and"  twenty  acreewaa  made; 
and  at  another  place,  a  survey  of  fifteen  thousand  six  hundred  and  thirty 
acres  was  also  made.  The  court  held,  that  the  first  survey  of  five  hundred 
and  twenty  acres  was  valid,  and  that  the  survey  of  fifteen  thousand  four' 
hundred  and  eighty  acres  was  invalid ;  but  that  the  grantee  has  a  title  to 
fifteen  thousand  four  hundred  and  eighty  acres  of  vacant  land ;  which  he 
has  a  right  to  have  surveyed,  adjoining  the  survey  of  five  hundred  and  twen^ 
acres.     Tke  Unittd  SuUes  v.  Seton.    309. 

7.  Under  a  Sp^ish  grant  of  five  miles  square,  ten  thousand  acres  were  siuwejed 

at  one  place,  and  six  thousand  acres  were  surveyed  at  another  plaoe,  as  the 
whole  quantity  of  ungranted  land  could  not  be  found  togetiiar.  The  giant 
was  confirmed.     Tke  VniUd  States  v.  SiibM.    313. 

8.  On  the  18th  of  April  1802,  the  Jieutenant-govempr  of  Upper  Louisiana  grant- 

ed sixteen  hundred  arpents  of  land  near  certain  rivers  named,  in  the  grant, 
with  directions  to  survey,  the  same  in  a  vacant  place  of  the  roji^al  domain; 
but  no  survey  was  made  before  the  cession  of  Louisiana  to  the  United  States. 
By  the  Court.  As  the  grant  contained  no  description  of  the  land  granted, 
and^  was  not  located  within  the  time  prescribed  by  the  act  of  congress  of  the 
10th  of  March  1804,  it  comes  directly  within  the  point  decided  by  this  court 
in  the  case  of  John  Smith,  T.,  and  teannot  be  confirmed.  Wkerty  t.  Tke 
Ujiited  States.    338. 

9.  In  repeated  decisions,  the  supreme  court  have  affirmed  the  authority  of  loeal 

governors,  under  the  crown  of  Spain,  to  grant  land  in  l^uisiana,  belbie  the 
same  wo«  ceded  by  Spain  to  France  :  and  the  court  have  also  aflinned  the 
validity  of  descriptive  grants,  though  not  surveyed  befoie  the  11th  of  Marsh 
1804  in  Missouri,  and  the  24th  of  January  1818  in  Florida.  Maeksy  t.  Tha 
United  States.  -340. 

10.  John  Smith,  T.'  claimed'  a  confirmation  of  a  grant  of  land  by  the  governor- 
general  of  Louisiona,  made  on  the  11th  of  February  1796.  '  Louisiana  was 
ceded  by  France  to  the  United  SUtes  by  the  treaty  of  1803.  In  1811  sur- 
veys were  made  under  the  grant  of  several  tracts  ^land,  varying  in  num- 
bers of  acres,  and  several  of  them  including  lead  mines.  No  survey  of  any 
land  was  made  under  the  grant,  until  after  the  treaty  of  cession.  By  the 
decree  of  the  district  court,  the  claim  was  rejected.  The  decree  was  alBnned. 
Smitl^,  T.  V.  7%s  United  States.    326. 

\ 

FLORIDA  TREATY. 

1.  By  the  eighth  article  of  the  treaty  ceding  Florida  to  the  United  States, 
the  nina  time  ia  allowed  to  the  owners  of  land  oia^led  oBdinr  the  I 
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of  Spain,  to  fulfil  the  conditions  of  their  grants,  after  the  date  of  the  treaitj, 
as  was  limited  in  the  grants.  It  has  been  decided  bj  this  court,  in  the  case 
of  Arredondo,  that  as  to  individual  rights,  the  treaty  is  to  be  considered  ■■ 
dated  at  its  ratification.  Uruted  StaUs  y.  Sibbald,  313. 
%  It  has  been  decided,  in  Arredondo's  case,  that  that  prpyiiion  of  the  treaty  ■■ 
to  the  performance  of  the  conditions  in  grants,  is  not  confined  to  ownera  of 
land  by  occupancy  or  residence ;  but  extends  to  persons  who  have  a  legal 
seisin  and  possession  of  land,  in  virtue  of  a  grant ;  and  that,  in  the  situa- 
tion of  the  province,  and  the  claimants  to  land  at  the  time  of  the  cession,  it 
was  enoagh  that  they  should  show  a  performance  of  the  condition  cyjrrst. 
Ibid, 

GEORGIA. 

Construction  of  the  laws  of  Georgia,  relating  to  the  claims  of  ahens  on  the  estate 
of  an  intestate,  a  citizen  of  the  United  States.  ^ 'Leant  ▼.  M*lMUm. 
(525. 

GRANT  AND  GRANTOR. 

It  would  be  a  dangerous  doctrine  to  consider  the  issuing  of  a  grant,  as  conclu- 
sive evidence  of  a  right  in  the  power  which  issued  it.  On  its  face  it  may  be 
conclusive,  and  cannot  be  controverted ;  but  if  the  thing  granted  was  not 
in  the  grantor,  no  right  passes  to  the  grantee.  JVeio  Orleans  T.  T%b  United 
SUUes.    6C2. 

GRANTS  OF  LAND  IN  FLORIDA  WITHIN  THE  INDIAN  BOUNDARY. 
Florida  land  claims,  3 

GUARANTEE. 

Commercial  guarantee. 

HUSBAND  AND  WIFE. 

Agreements  between  husband  and  wife,  during  coverture,  for  the  transfer  by  him 
of  property  directly  to  the  latter,  are  undoubtedly  void  at  law.  £<luity  exam- 
ines them  with  great  c&ution  before  it 'will  confirm  them.  J^ut  it  does  sus- 
tain them  when  a  clear  and  satisfactory  case  is  made  out,  that  the  property 
is  to  be  applied  to  the  separate  use  of  the  wife ;  where  the  consideration  of 
the  transfer  is  a  separate  interest  of  the  wife,  yielded  up  by  her  for  the  hus- 
band's benefit,  or  of  their  family ;  or  which  has  been  appropriated  by  him  to 
his  uses ;  where  the  husband,  is  in  a  situation  to  make  a  gift  of  property  to 
the  wife,  ancf  distinctly  Miparates  it  from  the  mass  of  his  property  for  her 
use.  Either  oase  equity  >ill  sustain,  though  no  trustee  har  been  interposed 
to  hold  for  the  wife's  use.     IVaUifigsford  v.  JilUn.    683. 

INFAI^T  AND  INFANCY. 

1.  What  acts  of  an  infant  axe  actually  void,  and  what  are  voidable.    Tudur  ▼. 

Mardand.    58. 

2.  What  acts  of  an  in&nt  become  confirmed  by  their  recognition  after  be  be- 

comes of  full  age.    /  hid, 

3.  In  what  cases  an  infant  may  bind  himself  by  deed.    I  hid. 

4.  How  the  detfds  of  an  infant  are  to  be  disaffirmed  on  his  arrival  at  age.    Ihid* 

5.  Ho^  the  acts  of  an  infant  shsJl  or  may  be  avoided  after  ha  beocnnes  of  full 

age.    Ihii. 
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6.  How  the  acts  of  an  infknt  done  wlven  pretending  to  be  of  fiiU  ag« 
bind  him  after  full  age.    Ibid. 

INSOLVENT  LAW  OF  LOUISIANA. 

A  creditor  who  haa  not  been  served  with  notice  of  an  application  by  his  i 

for  a  respite,  under  the  inaolrent  law  of  Louisiana,  is  in  no  sense  a  party  to 
the  proceedings,  and  his  Tights  were  in  no  sense  affected  by  them.  Baf- 
ddY,  Qirrd.    283. 

INSURANCE  FROM  LOSS  BY  FIRE. 

1.  The  Columbia  Insurance  Company  v.  Lawrence.    507. 

d.  The  decision  of  this  court  in  the  case  of  Lawrence  y.  The  Columbia  Insur- 
ance Company,  2  Peters's  Rep.  47,  referred  to;  and  the  principles  kid 
down  in  that  case  relative  to  representations  by  the  assured  to  the  tMnreny 
re-affirmed.    Ibid, 

S.  The  decision  of  this  court  in  2  Peters's  Rep.  26, 53, 56,  as  to  the  effeet  of  a 
misdescription  of  property  insured,  on  the  liability  of  insukers  against  loss 
byfire;  re-affirmed.    I  hid. 

INTESTACY. 

Distribution  of  assets  of  the  estate  of  an  intestate  among  alien  and  eitiien  lepn- 
sentatives.    M'LeamY.M'Lellan.    625. 

JUDICIAL  PROCEEDINGS. 

1.  There  is  no  principle  of  law- better  settled,  than  that  every  act  of  aeowl 
of  competent  jurisdiction,  shall  be  presumed  to  have  been  rightly  done  till 
the  contrary  appears.  This  rule  applies  aa  well  to  every  judgment  Or  de- 
cree rendered,  in  the  various  stages  of  their  proceedings,  from  the  initiaitioB 
to  their  completion  ;*  as  to  their  adjudication  that  the  plaintiff  has  a  right  of 
action.  Every  matter  adjudicated  becomes  a  part  of  their  record ;  which 
thenceforth  proves  itself,  without  referring  to  the  evidence  on  which  it  has 
been  adjudged.  Vooikees  v.  The  Bank  ofiht  UniUd  SUUes.  449. 
S.  That  some  sanctity  should  be  given  to  judicial  proceedings ;  some  time  limi- 
ted, beyond  which  they  should  not  be  questioned ;  some  protection  aUbrded 
to  those  who  purchase  at  sales  by  judicial  process ;  and  some  definite  mica 
established,  by  which  property  thus  acquired  may  become  transrtlftiBtble, 
with  security  to  the  possessors :  cannot  be  denied.  In  this  country  partica- 
lariy,  where  property,  which  within  a  few  years  was  but  of  little  value,  in 
a  wilderness,  is  now  the  site  of  large  and  flourishing  cities ;  its  enjoyment 
should  be  at  least  as  secure,  as  in  that  country  where  its  value  is  leas  pro- 
gressive. Ibid. 
3.  It  is  among  the  elementary  principles  of  the'  common  law,  tjiat  whoever 
would  complain  of  the  proceedings  of  a  court^  must  do  it  in  such  time  aa 
not  to  injure  his  adversary  by«unnecessary  delay  in  the  assertion  of  hia 
right.  If  he  objects  to  the  mode  in  which  he  is  brought  into  court,  he  ndist 
do  it  before  he  submits  to  the  process  adopted.  If  the  proceedings  against 
him  are  not  conducted  according  to  the  rules  of  law  and  the  court,  he  must 
move  to  set  them  aside  for  irregularity :  or,  if  there  is  any  defect  in  the 
form  or  manner  in  which  he  is  sued,  he  may  assign  those  defects  ^eeially, 
and  the  court  will  not  hold  him  answerable  pJl  snch  defscts  are  remedied. 
But  if  he  pleads  to  the  action  generally,  all  inegoiaii^  ii  wwveds  aad  the 
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court  e«n  decide  only  on  the  righti  of  the  partiee  to  the  nibject  matter  of 
controTersy :  their  judgment  ii  concluaivey  unlets  it  appears  on  the  record 
that  the  plaintiff  has  no  title  to  the  thing  demanded,  or  that  in  rendering 
judgment  they  have  erred  in  law.  All  defects  in  setting  out  ai^title,  or  in 
the  evidence  to  prove  it,  are  cured ;  as  well  as  all  irregularities  which  may 
preceded  the  judgment.    Ibid. 

4.  So  long  as  a  judgment  remaiaftin  force,  it  is  in  itself  evidence  of  the  right 

of  the  plaintiff  to  the  thifll^  adjudged,  and  gives  him  a  right  to  process  to 
execute  the  judgment.  The  errors  of  the  court,  however  apparent,  can  be 
examined  only  by  an  appellate  power-,  and  by  the  laws  of  every  country,  a 
time  is  fixed  for  slich  examination,  whether  in  rendering  judgment,  issuing 
execution,  or  enforcing  it  by  process  of  sale  dr  imprisonment.  No  rule  can 
be  more  reasonable,  than  that  tlie  person  who  complains  of  an  injury  done 
him,  should  avail  himself  of  his  legal  rights  in  a  reasonable  tiine,  or  that 
that  time  should  be  limited  by  law.    Jbid^ 

5.  The  line  which  separates  error  in  judgment  from  the  usurpation  of  power  is 

very  definite  :  and  is  precisely  that  which  denotes  the  cases  where  a  judg- 
ment or  decree  is  reversible  only  by  an  appellate  court,  or  may  be  declared 
a  nullity  collaterally,  when  it  is  offered  in  evidence  in  an  action- concerning 
the  matter  adjudicated,  or  purporting  to  have  been  so.  In  the  one  esse,  it 
is  a  record  importing  absolute  verity  -,  in  the  other,  mere  waste  paper :  there 
can  be  -no  middle  character  assigned  to  judicial  proceedings,  which  are  irre- 
versible for  error.  Such  is  their  effect  between  the  parties  to  the  suit;  and 
such  are  the  immunities  which  tlie  law  affords  to  a  plaintiff  who  has  ob 
tained  an  erroneous  judgment  or  execution.    Ibid. 

JURISDICTION. 

1.  The  onus  proband!  of  the  amount  in  controversy,  to  establish  the  jurisdiction 
in  a  case  brought  before  the  supreme  court  by  writ  of  error,  is*  upon  the  party 
seeking  to  obtain  a  revision  of  the  case.  He  must  prove  that  the  value  exceeds 
9000ilollars,  exclusive  of  costs.  In  this  case,  the  matter  in  question  ii  the 
ownership  of  one  negro  woman  and  two  children,  who  are  slaves,  and  it  is 
not  supposed  their  value  can  be  equal  to  that  simi.  The  writ  of  error  was 
dismissed.    Hagan  v.  Foisotu    160. 

9.  The  twenty-fifth  section  of  the  judiciary  act  of  17S0,  confers  appellate  juris- 
diction in  the  supreme  court  from  final  judgments  and  decrees  in  any  suit 
in  the  highest  court  of  law  or  equity  of  a  state,  in  wliich  a  decision  in  the 
suit  could  be  had,  in  three  classes  of  cases :  first,  where  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  an  autliority  exercised  under  tlie 
United  States,  and  tlie  decision  is  against  their  validity ;  secondly,  where  is 
4rawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exercised  un- 
der any  state,  on  the  ground  of  tlieir  being  repugnant  to  Uic  constitution, 
treaties  or  laws  of  the  United  States,  and  the  decision  is  in  favour  of  such, 
their  validity  y  thirdly,  where  is  drawn  in  question  tlic  construction  of  any 
clause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or  commiMion  held 
under  the  United  Slates,  and  the  decision  is  against  the  title,  rio:ht,  privi- 
lege or  exemption  specially  set  up  or  claimed  by  oithcr  party  under  such 
clause  of  tlie  said  constitution,  treaty,  statute  or  conmiisslou.  Tht'  section 
then  goes  on  to  provide  tliat  no  other  error  sliall  be  assigned  or  regarded  as 
a  ground  of  reversal  in  any  such  cose  as  aforesaid,  than  such  as  appears 
upon  the  face  of  the  record,  and  immediately  respects  the  beforcmentioned 
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qnestioiiB  of  validity  or  conttruction  of  the  said  conititntion,  tieities,  stip 
tutes,  conunissions  or  authoritiefl  in  dispute.    Crowell  y.  RaitdeU,    SGS. 

8.  In  the  interpretation  of  the  twentj-fiilh  section  of  the  act  of  1789,  it  has  been 
uniformly  held,'  that  to  give  the  supremo  court  appellate  jurisdiction,  two 
things  should  have  occurred  and  bo  apparent  in  tlie  record  *  first,  that  same 
one  of  the  questions  stated  in  the  section  did  arise  in  the  court  below;  and 
secondly,  that  a 'decision  was  actually  made  thereon  by  the  same  court  in 
the  manner  required  by  the  section.  If  both  of  these  do  not  appear  on  the 
record,  the  appellate  jurisdiction  fails.  It  is  not  sufficient  to  show  that  soch 
a  question  might  have  occurred,  or  such  a  decision  might  have  been  i 
in  the  court  below.  It  must  be  demonstrable  that  they  did  exist,  and  ^ 
made.    Ibid. 

4.  It  has  been  decided,  that  it  is  not  indispensable  that  it  should  appear  on  the 
record  in  totidem  verbis,  or  by  direct  and  positive  statement,  that  the  qoca- 
tion  was  made,  and  the  decAsiun  given  by  the  court  below  on  the  very  point; 
but  that  it  is  sufficient,  if  it  is  clear,  from  Uic  facts  stated,  by  juft  and  neces- 
sary inference,  that  the  question  was  made,  and  that  the  court  below  moat, 
in  order  to  have  arrived  at  tlie  judgment  pronounced  by  it,  have  come  to  the 
very  decision  of  that  question  as  indispensable  to  that  judgment.     Jbid. 

6.  A  review  of  the  cases  of  Owings  v.  Norwood's  Iv^ssee^5  Cranch  344  (8 
Cond.  Rep.  275);  Smitli  v.  The  -Stale  of  Maryland,  C  Cranch  231  (2  Cond. 
Rep.  377);  Martin  v.  HunU^r*s  Lessee,  1  Wheat.  Rep.  304  (3  Cond.  Rep 
575);  Inglce  v.  Coolidgc,  2  Wheat.  Rep.  3p3  (4  Cond.  Rep.  155);  Miller  v. 
Nichols,  4  Wheat.  Rep.  311,  315  (4  Cond.  Rep.  465);  Williams  v.  Norris, 
12  Wheat.  117, 124  (G  Cond.  Rep.  402);  Hickie  v.  Starke,  1  Peters's  Rep. 
96;  Wilson  v.  The  Black  Bird  Crock  Marsh  Association,  2  Teters's  Rep. 
245,  250 ;  Sattcrlee  v.  Matthewson,  2  Peters's  Rep.  3e0 ;  Harris  v.  Dcnnic, 
Z  Peters's  Rep.  2t>2,  302;  Craig  v.  The  State  of  Missouri,  4  Puters's  Rep. 
410;  Fisher  v.  Cockerell,  5  Peters's  Rep.  25C;  The  Mayor  of  the  City  of 
New  Orleans  v.  De  Armas,  9  Pcters*s  Rep.  234.    Jbid, 

6.  In  order  to  bring  a  case  for  a  writ  of  error  or  an  appeal  to  the  supreme  court, 
from  a  court  of  tlib  highest  juriudiction  of  any  of  the  sUitOM,  witliin  the 
twenty-fiflh  section  of  the  judiciary  act;  it  must  appear  on  tlic  face  of  the 
record  :  1st,  That  some  one  of  the  questions  stated  in  tliat  section  did  arise 
in  the  state  court.  2d,  That  the  question  was  decided  by  the  stole  court,  as 
required  in  the  same  section.  It  is  not  necessary  that  the  qui^tion  should 
appear  on  the  record  to  have  been  raised,  and  the  decision  innde  in  direct 
and  positive  terms,  ipsissimis  verbis ;  but  it  is  sufficient  if  it  appears  by  clear 
and  necessary  intendineut  that  the  question  must  have  been  raiMnl,  and 
must  been  decided  in  order  to  have  induced  the  judgments.  It  is  not  a»uifi- 
cient  to  show  that  a  question  niiirhtlmve  arisen  or  been  applicable  to  the 
case ;  unless  it  is  farther  shown  on  the  record  tliat  it  did  arise,  ajid  was 
'   applied  by  tiie  state  court  to  tlic  case.    Jbid, 

JURISDICTION   OF  THE   SUPREME  COURT  UNDER  TIIE  TWExNTY- 
FIFTH  SECTION  OF  THE  JUDICIARY  ACT  OF  ITcD. 

1.  Jurisdiction. 

2.  Cnnvrll  v.  Rjiudell.     3(J.-». 

LANDS  AND  LAND  TITLES. 

1.  The  legislature  of  Kenlurfcy  passed  an  net  by  which  a  defective  entry  on  Isnd 
was  made  perfect.    The  agent  of  tlie  holder  of  the  defective  title,  aAer 
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haying  become  acqaainted  with  ita  defect  dminf  hia  agency,  took  oat  a 
patent  for  the  land  in  hia  own  name.  The'court  held,  that  the  patent  waa 
▼Old  againat  the  act  of  the  legiilatnre ;  and  the  holder  of  the  patent  waa  de- 
creed to  conyey  hia  legal  title  to  the  claimanta  under  the  law  of  Kentocky. 
J2tii^  y.  Binns.  269. 
S.  Boone  y.  Chiles.    177. 

3.  Piirchaaera  with  or  without  notice  of  ontatanding  title.  Boone  y.  C3uUt,  ITT. 

4.  Florida,  Louiiianai  and  Miuouri  land  claima. 

LIMITATION  OF  CLAIMS  IN  COURTS  OF  CHANCERY. 
Boone  y.  Chiles.    177. 

MANUMISSION  OF  SLAVES. 

1.  Manumission  of  wlaves  under  the  statute  of  Maryland  of  1796, 3  Mazcj'aLawa' 
360.     WalHngrfordY.JilUn.    5d3. 

8.  A  wife  haying  separated  herself  from  her  husband,  for  ill-treatment  by  him, 
applied  to  the  county  court  of  Prince  George,  MaryIand,'for  alimony,  which 
was  allowed  to  her,  pendente  lite.  The  husband  gave  the  wife  a  female 
negro  slaye,  and  some  other  property,  in  discharge  of  the  alimony.  She 
removed  to  Washington,  hired  out  tlie  slave;  and  afterwards,  in  considera- 
tion of  a  sum  of  money,  and  for  other  considerations,  she  manumitted,  by 
deed,  the  slave,  and  her  two  infant  children,  tlie  eldest  not  three  yeara  old. 
Some  time  after  the  arrangement  between  the  husband  and  wife,  a  final  sepa- 
ration t<jok  place  between  tliem,  by  a  verbal  agreement ;  each  to  retain  **  the 
property  each  Jiad,  and  to  be  quits  for  ever,'*  and  tlie  wife  relinquished  all 
further  claim  for  alimony.  After  the  death  of  tlie  wife,  the  husband  claimed 
the  female  and  her  children  as  his  slaves.  Held,  that  they  were  free  by 
virtue  of  tlie  deed  of  manu minion  executed  by  the  wife.    Ibid. 

3.  It  would  be  an  unreasonable  restraint  upon  the  privileges  of  manumission,  as 
it  is  granted  in  the  Maryland  law  of  1796,  if  it  were  interpreted  to  exclude 
the  manumission  of  mother  and  an  infant  child,  the  former  being  of  healthy 
constitution  and  able  to  maintain  it,  as  of  other  children  who,  in  the  natural 
progress  of  human  life  would  be  able,  in  a  few  years,  to  maintain  themselves 
by  labour,  and  who  would  find  in  tlieir  adolescence,  persons  who  would 
gladly  maintain  them  for  the  services  they  could  render.    Ibid. 

MARKET  OVERT. 

It  has  sometimes  been  contended,  that  a  bona  fide  purchase  for  a  valuable  con- 
aideration,  and  without  notice,  was  equivalent  to  a  purchase  in  market  overt, 
under  the  English  law,  and  bound  the  property  against  the  party  who  had 
right.  This  Saxon  institution  of  markets  overt,  which  controls  and  inter- 
ieref  with  the  application  of  the  common  law,  has  never  been  recognised  in 
any  of  the  United  States,  or  received  any  judicial  sanction.  Ventrtso  y. 
Smith.    161. 

MORTGAGEE. 

There  is  no  principle  of  law  or  of  equity  by  which  a  mortgagee  has  a  right  to 
claim  the  benefit  of  a  policy,  underwritten  for  tlie  mortgagor  on  tlic  mort- 
gaged property,  in  case  of  loss  by  fire.  It  is  not  attached,  or  an  incident  to 
his  mortgage.  It  is  strictly  a  personal  contract  for  the  benefit  of  the  mort- 
gagor, to  which  the  mortgagee  has  no  more  title  than  any  other  creditor. 
Cobmmhia  huurance  Company  r.  Lawrence.    507. 
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PATMA8TER  IN  THE  ARfifT  OF  THE  UNITED  STATES. 

A  pajmaiter  in  the  anny  of  the  United  State»»  appointed  under  the  aet  of  ooo- 
freia  paaaed  the  94th  of  April  1816,  is  entitled  to  the  pay  and  emolomenta 
of  amijorof  infantry, and  nottothoaeof  amajor  ofcaTaliy.  W§tmorer. 
JUUmUdSiMtu.    <$47. 

PILOTS. 

!•  When  pilota  are  entitled  to  be  conaidcred  as  aalyora,  and  are  entitled  to  sal- 
▼age.    Uohart  ▼.  Drogan.    108. 

8.  Soits  for  pilots^  on  the  high  teas,  and  on  waters  navigable  from  the  sea,  as 
far  as  the  tide  ebbs  and  flows,  are  within  the  admiralty  and  maritime  joiis- 
diction  of  the  United  States.  The  service  is  strictly  maritime,  and  falls 
within  the  principles  already  established  by  this  court  in  the  case  of  the 
Thomas  Jefferson,  10  Wheaton's  Rep.  428,  and  Peyrouz  v.  Howard,  €  Pe- 
ters*s  Rep.  082.    Ibid. 

3.  Salvage. 

PLEAS  AND  PLEADING. 

1.  No  role  in  pleading  is  better  settled,  or  upon  sounder  principles,  than  that 
every  plea,  in  discharge  or  avoidance  of  a  bond,  vhould  state  positively  and 
in  direct  terms,  the  matter  in  discharge  or  avoidance.  It  is  not  to  be  inferred, 
arguendo,  or  upon  conjectures.     United  States  v.  Bradley,    343. 

S.  Chancery ,  and  chancery  practice. 

3.  Demurrer. 

POSSESSION  OF  LANDS. 

1.  The  assumption  that  there  can  be  no  possession  to  defbat  an  adverse  title, 
except  in  one  or  other  of  these  ways,  that  is,  by  on  actual  residence,  or  an 
actual  enclosure;  is  a  doctrine  wholly  irreconcilable  with  principle  and 
authority.  Nothing  can  be  more  clear,  than  that  a  fence  is  not  indispensable 
to  constitute  possession  of  a  tract  of  land.  The  erection  of  a  fence  is  nothing 
more  than  an  act  presumptive  of  an  intention  to  assert  on  ownership  and 
possession  over  the  'property.  But  there  ore  many  other  acts,  which  are 
equally  evincive  of  such  on  intention  of  asserting  such  ownership  and  po»- 
session ',  such  as  entering  upon  land  and  making  improvements  thereon ; 
raising  a  crop  of  com ;  felling  and  selling  the  trees  thereon,  under  colour  of 
title.    EUicott  v.  PcarL    414. 

8.  An  entry  into  possession  of  a  tract  of  land,  under  a  deed  containing  speciiSe 
metes  and  bounds,  gives  a  constructive  posscsFion  of  the  whole  tract,  if  not 
in  any  adverse  possession :  olUiough  there  may  be  no  fence  or  enclosure 
round  the  ambit  of  the  tract,  and  an  actual  residence  only  on  a  part  of  iL 
To  constitute  actual  posftcssiou,  it  is  not  necessary  that  tlicre  should  be  any 
fence  or  enclosure  of  tlic  land.    Ibid. 

3.  Where  there  has  been  an  entry  on  land  under  colour  of  title  by  deed,  the  pos- 
session is  deemed  to  cxU^nd  to  the  bounds  of  that  deed;  altliough  the  actual 
settlement  and  improvements  were  on  u  small  i%rcel  only  of  the  tract  In 
such  a  cose,  ivhere  tliere  is  no  adverse  |N>8Si's8ion,  tiie  law  construes  the 
entry,  to  be  co-extensive  witli  Uie  ^rant  to  the  party ;  upon  the  ground  that 
it  is  his  clear  intention  to  :u»scrt  sucii  possesbiun.     Ibid. 

A.  The  demandants  in  a  writ  of  right,  claimed  adversely  to  all  the  tenants,  upon 
a  title  independent  and  distinct  from  theirs.  The  tenants  all  claimed  under 
an  adverse  title  by  deed  for  seven  thousand  acres ;  that  is,  under  a  title  com-  • 
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POSSESSION  OF  LANDS. 

mon  to  them  all.  The  demandants  could  not  reooyer  any  of  the  tract  in 
oontroyersy,  unlefi  tliey  were  seised  thereof  within  thirty  years,  the  period 
prescribed  by  the  statute  of  limitations  for  writs  of  right  If,  therefore,  there 
had  been  thirty  years  adverse  possession  of  Uie  particular  tract  in  contrp- 
yersy,  by  any  of  the  tenants ;  the  demandants  failed  in  their  suit,  and  were 
debarred  from  any  recovery.  Hid, 
6.  The  court  instructed  the  jury,  that  if  they  should  find  that  the  patent  for  the 
land,  under  which  the  title  of  the  tenants  was  derived,  did  not  cover  all  the 
land ;  yet,  if  they  find  from  the  evidence,  that  the  tenants,  or  any  of  th^my 
or  those  claiming  under  them,  have  had  possession  of  the  land  in  contest  for 
thirty  years  next  before  the  commencement  of  the  demandants'  suit,  they 
must  find  for  the  tenants.    Ibid. 

PRACTICE. 

1.  The  death  of  the  appellee  having  been  suggested,  and  the  counsel  for  the  exe- 

cutor of  the  appellee  having  offered  to  enter  his-  appearance  for  the  executor, 
the  court  sustained  a  motion  to  dismiss  the  cause,  as  no  person  appeared  to 
prosecute  the  suit.    Hooke  et  al.  v.  Linton.    107. 

2.  Although,  a  venire  de  novo  is  frequently  awarded  by  a  court  of  errors  upon  a 

bill  of  exceptions,  to  enable  parties  to  amend ',  and  although  amendments 
may  in  the  sound  discretion  of  the  court,  upon  a  new  trial,  be  permitted ;  the 
yenire  de  novo  is^  in  no  instance,  any  thing  more  than  an  order-  for  a  new 
trial  in  a  cause  in  which  tlie  verdict  or  judgment  is  erroneous  in  matter  of 
law ;  and  is  never  "  equivalent  to  a  new  suit.'*  No  statute  of  the  United 
States  alters  the  law  in  this  regard.     T/u  United  States  y.  JIatokins.    125. 

3.  Generally  speaking,  all  joint  obligors  and  other  persons  bound.by  covenanta, 

contract,  or  quasi  contract,  ought  to  be  made  parties  to  the  suit ;  and  the 
plaintiff*  ihay  be  compelled  to  join  them  all,  by  a  plea  in  abatement  for  the 
non -joinder.  But  such  an  objection  can  only  be  taken 'advantage  of  by  a 
plea  in  abatement ;  for  if  one  party  on! j  is  sued,  it  is  not  matter  in  bar  of 
the  suit,  or  in  arrest  of  judgment,  upon  the  finding  of  the  jury,  or  of  variance 
in  evidence  upon  the  trial.  But  the  same  doctrine  does  not  appear  to  have 
been  acted  upon,  to  the  full  extent,  in  cases  of  recognisance  and  judgments, 
and  other  matters  of  record,  such  as  bonds  to  the  crown.  If  iu  cases  of  this 
sort  it  appears  by  the  declaration,  or  otlier  pleadings,  that  there  is  another 
joint  debtor  who  is  not  sued,  afthough  it  is  not  averred  that  he  is  living;  the 
objection  need  not  be  pleaded  in  abatement,  but  it  may  be  taken  advantage 
of  upon  demurrer,  or  in  arrest  of  judgment.     Gilman  v.  Rives.    21)8. 

4.  A  judgment  that  a  declaration  is  bad  in  substance  (wliich  alone,  and  not  mat- 

ter of  form,  is  the  ground  of  a  general  demurrer)  can  never  be  pleaded  as  a 
bar  to  a  good  declaration  for  the  same  cause  of  action.  The  judgment  is  in 
no  just  sense  a  judgment  upon  the  merits.    J  bid. 

5.  Chancery  and  chancery  practice. 

6.  The  transcript  of  the  record  had  been  lodged  by  the  plaintiffs  in  error  with 

the  clerk  of  the  court  on  the  24th.  of  October  1«35 ;  who  refused  to  file  it  or 
docket  the  cause,  until  the  plaintifiTs  had  given  the  fee  bond  in  pursuance  of 
the  thirty-seventh  rule  of  the  court.  The  counsel  for  the  plaintiffs  in  error 
moved  to  have  the  transcript  filed  and  docketed ;  alleging  they  had  done  all 
the  law  required  to  be  done  in  order  to  bring  the  case  before  this  court.  On 
the  part  of  the  defendant  in  error,  his  counsel  filed  and  read  in  open  court 
certified  copies  of  the  writ  of  error,  citation  and  appeal  bond,  and  of  the 
VOL.  X. — 4  V 
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PATMASTER  IN  THE  ARMY  OF  THE  UNITED  STATES. 

A  ptTmaster  in  the  anny  of  the  United  Staleff,  appointed  under  the  Mi  of  c 
gieu  ptMed  the  94th  of  April  1816,  is  entitled  to  the  pej  and  4 
of  a  mijor  of  infantry,  and  not  to  thoae  of  a  major  of  cavalry.     Wttmti  t  r. 
TUUmUdSiMtu.    647. 

PILOTS. 

1.  When  pilot!  are  entitled  to  be  considered  aa  aalTora,  and  are  entitled  to  «1- 
▼age.    UobartY.Drogan.    108. 

8.  Suits  for  pilota^  on  the  hi^ h  seas,  and  on  waters  navigable  from  the  eesi,  as 
far  as  the  tide  ebbs  and  flows,  are  within  the  admiralty  and  maritime  jnrie- 
diotion  of  the  United  States.  The  service  is  strictly  maritime,  and  ftUs 
within  the  principles  already  established  by  this  court  in  the  case  of  the 
Thomas  Jefferson,  10  Wheaton's  Rep.  428,  and  Peyrouz  v.  Howard,  6  Pa- 
tera's Rep.  082.    Ibid. 

3.  Salvage. 

PLEAS  AND  PLEADING. 

1.  No  rule  in  pleading  is  better  settled,  or  upon  sounder  principles,  than  thai 
every  plea,  in  discharge  or  avoidance  of  a  bond,  vhould  state  positively  and 
in  direct  terms,  the  matter  in  discharge  or  avoidance .  It  is  not  to  be  infemd, 
arguendo,  or  upon  conjectures.     United  SUdes  v.  Bradley.    343. 

S.  Chancery, and. chancery  practice* 

3.  Demurrer. 

POSSESSION  OF  LANDS. 

1.  The  assumption  that  there  can  be  no  possession  to  defeat  an  advene  title, 
except  in  one  or  other  of  these  ways,  that  is,  by  an  actual  residence,  or  an 
actual  enclosure;  is  a  doctrine  wiiolly  irreconcilable  with  principle  and 
authority.  Notliing  can  be  more  clear,  than  that  a  fence  is  not  indispensable 
to  constitute  possession  of  a  tract  of  land.  The  erection  of  a  fence  is  nothing 
more  than  an  act  presumptive  of  an  intention  to  assert  on  ownership  and 
possession  over  the 'property.  But  there  arc  many  other  acts,  which  are 
equally  evincive  of  such  an  intention  of  asserting  such  ownership  and  poa- 
■ession ;  such  as  entering  upon  land  and  making  improvements  thereon ; 
raising  a  crop  of  com ;  felling  and  selling  the  trees  thereon,  under  colour  cf 
title.    EUicoU  v.  PcarL    414. 

8.  An  entry  into  possession  of  a  tract  of  land,  under  a- deed  containing  specific 
metes  and  bounds,  gives  a  constructive  possession  of  the  whole  tract,  if  not 
in  any  adverse'  possession :  oltiiough  there  may  be  no  tence  or  enclosure 
round  tlie  ambit  of  the  tract,  and  an  actual  residence  only  on  a  port  of  iL 
To  constitute  actual  posscssiou,  it  is  not  necessary  that  tlicre  should  be  any 
fence  or  enclosure  of  tlic  land.    J  bid. 

3.  Wlierc  there  has  been  an  entry  on  land  under  colour  of  title  by  deed,  the  pos- 

session is  deemed  to  extend  to  the  bounds  of  that  deed ;  altliough  the  actual 
settlement  and  improvements  were  on  a  small  {i^el  only  of  the  tract.  In 
such  a  case,  where  tlierc  is  no  adverse  jMwsi'ssion,  tlie  law  construes  the 
entry,  to  be  co-extensivc  with  ilie  <rrant  to  the  party ;  upon  tlie  ground  thai 
it  is  his  clear  intention  to  assert  such  pcissesbion.     Jbiil. 

4.  The  demandants  in  a  writ  of  right,  claimed  adversely  to  all  the  tenants,  i 

a  title  independent  and  distinct  from  theirs.    The  tenants  all  claimed  i 
an  adverse  title  by  deed  for  seven  thousand  acres;  that  ia,  under  a  title  i 
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mon  to  them  all.    The  demandanta  could  not  reooyer  any  of  the  tnct  in 
controyersy,  unlea a  they  were  aeiaed  thereof  within  thirty  yeara,  the  period  . 
preacribed  by  the  statute  of  limitations  for  writs  of  right.    If,  therefore,  there 
had  been  thirty  years  adverse  possession  of  tlie  particular  tract  in  contrp-  ' 
▼ersy ,  by  any  of  the  tenants ;  the  demandants  failed  in  their  suit,  and  were 
debarred  from  any  recovery.     Jhid. 
6.  The  court  instructed  tlie  jury,  that  if  they  should  find  that  the  patent  for  the 
land,  under  which  the  title  of  tlie  tenants  was  derived,  did  not  cover  all  the 
land ;  yet,  if  they  find  from  the  evidence,  that  the  tenants,  or  any  of  them, 
or  those  claiming  under  them,  have  had  possession  of  the  land  in  contest  for 
thirty  years  next  before  the  commencement  of  the  demandanta'  suit,  they 
must  find  for  the  tenants.    Hid. 

PRACTICE. 

1.  The  death  of  the  appellee  having  been  suggested,  and  the  counsel  for  the  exe- 

cutor of  the  appellee  having  offered  to  enter  his-  appearance  for  the  executor, 
the  court  sustained  a  motion  to  dismiss  the  cause,  as  no  person  appeared  to 
prosecute  the  suit.    Hooke  et  al.  ▼.  Linton.    107. 

2.  Although,  a  venire  de  novo  is  frequently  awarded  by  a  court  of  errors  upon  m 

bill  of  exceptions,  to  enable  parties  to  amend ',  and  although  amendments 
may  in  the  sound  discretion  of  the  court,  upon  a  new  trial,  be  permitted ;  the 
venire  de  novo  is,  in  no  instance,  any  thing  more  than  an  order-  for  a  new 
trial  in  a  cause  in  which  the  verdict  or  judgment  is  erroneous  in  matter  of 
law;  and  is  never  << equivalent  to  a  new  suit.'*  No  statute  of  the  United 
States  alters  the  law  in  this  regard.     TVie  U?iUed  States  v.  Hawkins.    ]25. 

3.  Generally  speaking,  all  joint  obligors  and  other  persons  bound. by  covenants, 

contract,  or  quasi  contract,  ought  to  be  made  parties  to  the  suit ;  and  the 
plaintiff*  may  be  compelled  to  join  them  all,  by  a  plea  in  abatement  for  the 
non-joinder.  But  such  an  objection  can  only  be  taken 'advantage  of  by  a 
plea  in  abatement;  for  if  one  party  only  is  sued,  it  is  not  matter  in  bar  of 
the  suit,  or  in  arrest  of  judgment,  upon  the  finding  of  the  jury,  or  of  variance 
in  evidence  upon  the  trial.  But  the  same  doctrine  does  not  appear  to  have 
been  acted  upon,  to  the  full  extent,  in  cases  of  recognisance  and  judgments, 
and  other  matters  of  record,  such  as  bonds  to  the  crown.  If  in  cases  of  this 
sort  it  appears  by  -the  declaration,  or  other  pleadings,  that  there  is  another 
joint  debtor  who  is  not  sued,  although  it  is  not  averred  that  he  is  living;  the 
objection  need  not  be  pleaded  in  abatement,  but  it  may  be  taken  advantage 
of  upon  demurrer,  or  in  arrest  of  judgment.     Oilman  v.  Rives.    298. 

4.  A  judgment  that  a  declaration  is  bad  in  substance  (which  alone,  and  not  mat- 

ter of  form,  is  the  ground  of  a  general  demurrer)  can  never  be  pleaded  as  a 
bar  to  a  good  declaration  for  the  same  cause  of  action.  The  judgment  is  in 
no  just  sense  a  judgment  upon  the  merits.    Ibid. 

5.  Chancery  and  chancery  practice. 

6.  The  transcript  of  the  record  had  been  lodged  by  the  plaintiffs  in  error  with 

the  clerk  of  the  court  on  the  24th.  of  October  1835 ;  who  refused  to  file  it  or 
docket  the  cause,  until  the  plaintifiTs  had  given  the  fee  bond  in  pursuance  of 
the  thirty-seventh  rule  of  the  court.  The  counsel  for  tlie  plaintiffs  in  error 
moved  to  have  the  transcript  filed  and  docketed ;  alleging  they  had  done  all 
the  law  required  to  be  done  in  order  to  bring  the  case  before  this  court.  On 
the  part  of  the  defendant  in  error,  his  counsel  filed  and  read  in  open  ooort 
certified  copies  of  the  writ  of  error,  citation  and  appeal  bond,  and  of  the 
VOL.  X. — 4  V 
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PRACTICE. 

judgment  of  the  circuit  court ;  and  haying  stated  that  the  plaintifi  in  i 
had  failed  to  have  the  case  docketed  according  to  the  thirtieth  role  of  the 
court,  they  moyed  to  have  the  case  docketed  and  dismissed.  The  ctmtt 
overruled  the  motion  to  docket  and  dismiss  the  cause ,  and  also  the  motioii 
to  have  the  transcript  filed,  and  the  cause  docketed  without  the  fee  bond 
beiqg  first  given.  These  motions  were  overruled  on  the  18th  of  Janneiy 
183G ;  and  the  court  allowed  the  plaintiffs  in  error  until  the  Ist  daj  of  Maieh 
following  to  give  to  the  clerk  the  fee  bond :  on  the  failure  so  to  give  the 
same^  the  writ  of  error  to  be  dismissed.     Owings  ▼.  Tieman.    447. 

PRINCIPAL  AND  AGENT. 

It  is  the  settled  doctrine  of  the  law ;  that  where  ^loney  is  illegally  demanded 
and  received  by  an  agent,  he  cannot  exonerate  himself  from  personal  ie> 
sponsibility  by  paying  it  over  to  his  principal,  when  he  has  had  notice  not 
to  pay  it  over.    EUiott  r.  Swartwont,    137. 

PRINCIPAL  AND  SURETY. 

1.  When  principal  and  surety  are  bound  jointly  and  severally,  although  their  in 
no  exprcis  averment  on  the  face  of  the  instrument  that  all  are  principals^ 
yet  the  surety  cannot  aver  by  pleading  that  he  is  surety  only.  Sprigg  t. 
The  Bank  of  Mount  Pleasant,    257. 

3.  When  one  who  is  in  reality  only  surety,  is  willing  to  place  hiidself  in  tlie 
situation  of  principal,  by  expressly  declaring  upon  his  contract  that  he  lunde 
himself  as  such ;  there  cannot  be  any  hardship  *in  holding  him  to  the  eha^ 
racter  in  which  he  assumes  to  place  himself.  As  to  that  particular  con- 
tract, he  undertakes  as  a  partner  with  the  debtor;  and  has  no  more  right  to 
disclaim  the  character  of  principal,  than  the  creditor  has  to  treat  him  as  prin- 
cipal, if  he  had  set  out  in  the  obligation  that  he  was  only  surety,    /^td. 

3.  Extending  to  a  principal  further  time  for  payment  will  discharge  a  soxety. 
Ibid. 

PRIORITY  OF  THE  UNITED  STATES. 

1.  The  priority  of  the  United  States  for  the  payment  of  debts  due  to  them  by  an 

insolvent  debtor,  or  by  the  estate  of  a  deceased  debtor,  does  ndt  extend  to 
afiTect  the  lien  of  an  incorporated  bank  on  the  stock  held  by  one  indebted  to 
the  bank,  when,  by  the  charter  of  the  bank,  it  is  provided  that  no  transfer 
of  the  stock  of  any  one  indebted  to  the  bank,  shall  be  made  before  the  debt 
due  by  a  stockholder  of  the  bank  ehall  be  paid.  Brent  v.  Tke  Bank  of 
Washington.    596. 

2.  It  has  been  the  uniform  construction  of  the  fifth  section  of  the  act  of  1797, 1 

Story's  Laws  4C4  ;  and  of  the  similar  provision  in  the  sixty-fiflh  section  of 
the  Collection  act  of  1790  (1  Story's  Laws  G30),  that,  whether  in  a  case  of 
insolvency,  death  or  assignment,  the  property  of  the  debtor  passes  to  the 
Assignee,  executor  or  administrator :  the  priority  of  the  United  States  oper- 
ating, not  to  prevent  the  transmission  of  the  property,  but  giving  them  a 
preference  in  payment  out  of  the  proceeds.    Ibid. 

3.  This  preference  is  in  the  appropriation  of  the  debtor*  s  estate  ;  so  that  if,  before 

it  has  attached,  the  debtor  has  conveyed  or  mortgaged  bis  property,  3r  it 
has  been  transferred  in  the  ordinary  course  of  business,  neither  are  over- 
reached by  the  statutes ;  and  it  has  never  been  decided  that  it  aff*ects  any 
lidli,  general  or  specific,  existing  when  the  event  took  pU^  which  gaye  the 
United^  Btsttt  a  claim  of  pHority.    JUd, 
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4.  Another  rule  is  tettled  by  the  cotes ;  that  the  priority  does  not  attiwh  to 
property  legally  transferred  to  a  creditor  on  responcTentia  ;  though  he  may 
hold  it  subject  to  an  account,  equity  or  trust  for  the  i>orrower.  Such  trana% 
fer  will  be  protected  against  the  United  States ;  though  not  an  out  and  o«| 
■ale  in  the  course  of  business,  so  as  to  divest  the  equitable  as  well  as  the 
legal  interest  of  the  party .    / bid, 

PROTEST  OF  BILLS  OF  EXCHANGE. 

K  A  bill  of  exchange  drawn  in  one  state  of  the  union  on  a  person  in  another, 
is  a  foreign  bill  of  exchange  and  to  be  treated  as  such.  Dickins  y.  B§al, 
572. 

9.  What  will  b^  due  diligence  in  giving  notice  of  the  protest  of  a  bill  ot  ex- 
change.   Ibid, 

3.  Evidence  of  the  protest  of  a  bill  of  exchange. .  Ibid. 

PUBUC  HIGHWAY. 

Under  certain  acta  of  the  legislature  of  Massachasetts ,  and  the  proceedings  of 
the  town  of  Charlcstown,  Massachusetts,  certain  streets  were  laid  out.  The 
United-  States  purchased,  for  a  navy  yard,  the  ground  through:  which  the 
streets- passed,  and  closed  up  the  streets,  discontinuing  the  use  of  them,  and 
using  the  ground  over  which  they  passed  as  part  of  the  navy  yard.  The 
original  owners  claimed  the  ground  on  the  allegation  that  it  reverted  to 
them,  the  uses  for  which  it  had  been  appropriated  having  ceased.  The  court 
held,  that  the  right  of  the  owners  of  the  freehold  was  not  barred  by  the  act 
of  the  legislature  of  Massachusetts  of  the  30th  of  October  1761.  TJie  law 
in  Massachusetts  is  well  settled,  that  where  a  mere  easement  is  taken  for  a 
public  highway,  the  soil  and  freehold  remain  in  the  owner  of  the  land,  en- 
cumbered only  with  the  easement)  and  tltat  upon  the  discontinuance  of  the 
highway,  the  soil  and  fieehold  revert  to  the  owner  of  tlic  land.  Harris  v. 
ElUott.    25. 

PUBUC  OFFICERS.  , 

1.  A  bond  given  by  a  paymaster  to  execute  the  duties  of  his  office  faithfully,  the 

condition  of  which  did  not  in  tlie  very  terms  conform  to  the  law  of  the  United 
States,  but  which  required  no  duticti  to  be  (lerfornicd  ^hich  were  not  in 
conformity  witli  the  duties  of  his  office,  is  valid.  United  Slates  v.  Bradley, 
343. 

2.  Collector  of  duties  on  imported  merchandize. 

3.  Where  a  ministerial  officer  acts  in.  good  faith,  he  is  not  liable  to  exemplary 

damages  for  an  injury  done  ;  but  ho  can  claim  no  further  exemption,  where 
his  acts  are  clearly  against -law.     Tracy  v .  Sicartwoui.    60. 

4.  Some  personal  inconvenience  may  be  experienced  by  an  officer  who  shall  be 

held  responsible  in  damages  for  illeg;U  acts  done  under  insttructions  of  a 
superior ;  but,  as  the  government  in  such  cases  is  bound  to  indemnify  the 
officer,  there  can  be  no  eventual  hardship.    J  bid, 

5.  A  collector  of  the.  revenue  is  not  personally  liable  in  an  action  to  reoo  rer 

back  an  excess  of  duties  paid,  as  collector,  and  by  him  in  the  regular  or 
ordinary  course  of  his  duty  p|ud  into  the  treasury  of  the  United  States ;  he, 
the  collector,  acting  in  good  faith,  and  under  instriictions  from  the  treasury 
department,  and  no  protest  being  made,  at  the  time  of  payment,  or  notice  not 
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to  pay  the  money  over,  or  intention  to  bum  to  reeomer  back  the  amamwt^  giveB 
bim.    Otherwise  if  notice  had  been  giyen.    Elliott  ▼.  Swartwout.    137. 

PURCHASERS  OF  REAL  ESTATE  WITH  OR  WITHOUT  NOTICE  OF 
AN  OUTSTANDING  TITLE. 
1.  A  purchaser  with  notice  may  protect  himself  under  a  purchaaer  by  deed  whh- 
out  notice,  but  cannot  do  it  by  purchase  from  one  who  holds  or  claims  bj 
contract  onfy.    Boone  v.  Chilee,    177. 
S.  A  bona  fide  purchaser  without  notice  is  an  especial  &Yoartte  in  eooits  sf 
equity.    Ilnd. 

3.  Proceedings  in  equity  af^ainst  a  bona  fide  purchaser  without  notioe,  by  the 

holder  of  the  superior  title.    Ibid. 

4.  Principles  of  law  applicable  to  such  purchasers.    Und. 

REGISTERING  AND  RECORDING  DEEDS. 

Construction  of  the  acts  of  the  legislatures  of  North  Carolina  and  Tennssssf, 
relative  to  registering  and  recording  deeds  for  lands  in  Tennesuee,  in  fbiee 
in  the  state  of  Tennessee.    Denn  ▼.  Meid.    524. 

RHODE  ISLAND. 

1.  Constitutionalityof  state  laws. 
3.  Leland  y.  Wilkinson.    294 

RIPARIAN  RIGHTS. 

The  question  is  well  settled  at  common  law,  that  the  person  whose  land  is 
bounded  by  a  stream  of  water  which  changes  its  coarse  gradually  by  al- 
luvial formations,  shall  still  hold  the  same  boundary,  including  the  aecnmir 
lated  soil.  No  other  rulf^  can  be  applied  on  just  principles.  Every  pro- 
prietor whose  land  is  thus  bounded,  is  subject  to  loss  by  the  same  means 
which  may  add  to  his  territory :  and  as  he  is  also  without  remedy  for  his 
loss  in  this  way,  he  cannot  be  held  accountable  for  his  gain.  This  rule  is 
no  less  just  when  applied  to  public,  than  to  private  rights,  /tew  Orieame  v. 
The  UnUed  Stages.    602. 

RULES  OF  COURT. 

Construction  of  the  rule  rclatiye  to  docketing  and  dismissing  causes,  passed  al 
January  term  18115.     Owings  et  al.  v.  Lessee  of  Tieman.    24. 

SALE  OF  LAND  FOR  PAYMENT  OF  DEBTS  BY  EXECUTORS. 

1.  David  Peter,  of  the  District  of  Columbia,  by  his  will,  declared  it  to  be  his  in- 
tention tliat  all  the  proceeds  of  all  his  estate  should  be  vested  in  his  wife,  fix 
her  support  and  for  the  maintenance  and  education  of  his  children :  that  bo 
appraisement  or  valuation  should  be  had  of  any  part  of  the  property  attached 
.to  his  dwellinghouse :  that  his  children  should  receive  good  educations.  He 
provided  for  the  payment  of  his  debts  by  the  following  clause  in  his  will : 
**  I  wish  all  my  debts  to  be  as  speedily  paid  as  possible,  for  which  purpose 
I  depire  that  the  tract  of  land  on  which  Dulin  lives,  together  with  all  per- 
sonal property  thereon,  may  be  sold  and  applied  to  that  purpose ;  and  in  aid 
of  that,  as  soon  as  sales  can  be  effected,  so  much  of  my  city  property  as  may 
be  necessary  to  effect  that  object."  He  appointed  his  wife,  Johns  and  George 
Pe^r  his  executors.    The  whole  of  the  personal  property  attached  to  the 
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dwelUnfhouie,  went  into  the  Iiandi  of  Mrs  Peter ;  and  the  maintained  her 
family  and  educated  her  children  out  of  the  proceeds  of  the  estate.  At  the 
time  of  the  decease  of  David  Peter,  he  was  largely  indebted  to  the  banks  in 
^e  District  of  Columbia;  and  the  executors ,  to  obtain  a  continuance  of  the 
loans,  and  considering  it  advantageous  to  the  estate  to  do  so,  gave  their  in- 
dividual notes  for  the  debts,  and  received  the  notes  of  their  testator.  This 
was  done,  under  the  understanding  that  the  arrangemeni  was  to  continue 
as  long  as  the  banks  'should  be  willing  to  indulge  the  estate ;  or  until  the 
executors  could  make  sales  of  the  estate  for  the  payment  of  the  debts.  In 
the  settlement  of  the  accounts  of  the  executors,  in  the  orphan's  court,  the 
notes  of  the  testator^  received  from  the  banks,  were  charged  by  the  execu- 
tors. The  Dulin  farm  was  sold,  but  no  title  made  to  the  purchaser,  he  hav- 
ing paid  a  part  of  the  purchase  money,  and  given  his  notes  indorsed  for  the 
balance.  His  notes  were  not  paid,  and  an  ejectment  it  as  brought  for  the 
recovery  of  the  estate,  which  has  not  been  decided.  George  Peter  survived 
the  other  executors ;  and  he  was  called  upon  by  the  banks  to  sell  the  real 
estate  of  David  Peter  directed  to  be  sold  to  pay  the  debts.  The  children  of 
David  Peter  obtained  a  perpetual  injunction  in  the  circuit  court  to  prevent 
the  sale  of  the  city  property  of  their  father,  for  the  payment  of  the  debts ; 
^^ging  that  no  debts  were  due,  as  the  notes  of  the  executors  had  been 
received  by  the  banks  for  the  debts  of  the  testator,  and  they  had  charged 
them  in  their  accounts  with  the  estate ;  and  also  alleging  negligence  in  not 
collecting  the  balance  due  for  the  sale  of  '*the  Dulin  farm;"  and  that  the 
executors  were  liable  as  for  a  devastavit  for  the  money  which  went  into  the 
hands  of  their  mother,  for  the  support  of  the  family ,  and  the  education  of  the 
children :  and  it  was  denied  that  the  power  to  sell  the  estate  of  the  testator 
survived  to  the  surviving  executor,  George  Peter.  The  court  held :  that  the 
direction  *of  the  will  of  David  Peter  to  nell  a  portion  of  his  real  estate  for 
payment  of  his  debts,  created  a  power  coupled  with  an  interest  that  sur- 
vives. That  the  surviving  executor  is,  by  necessary  implication,  the  per- 
son authorized  to  execute  that  power  and  fulfil  that  trust.  That,  the  debt 
due  the  banks  has  not  been  extinguished,  by  the  notes  substituted  by  the 
executors,  as  renewals  in  the  bank,  or  the  estate  of  the  testator  in  a  Ay  way 
discharged  from  the  payment  of  the  debt.  That  the  executors  are  not 
chargeable  with  negligence  or  misapplication  of  the  personal  estate  thst 
ought  to  render  them  personally  responsible  for>these  debts :  and  that  satis- 
faction of  these  debts  should  be  had  out  of  the  lands  appropriated  by  the 
testator  for  that  purpose.  The  perpetual  injunction  granted  by  the  circuit 
court  was  ordered  to  be  dissolved.  Feter  v.  Beverly.  &32. 
The  general  principle  of  the  common  law,  as  laid  down  by  lord  Coke  and 
sanctioned  by  many  judicial  decisions,  is,  that  when  th^  power  given  to 
several  persons,  is  a  mere  naked  power  to  sell,  not  coupled  with  an  interest, 
it  must  be  executed  by  all,  and  does  not  survive.  But  where  the  power  is 
coupled  with  an  interest,  it  may  be  executed  by  the  survivor.  It  is  not  a 
power  coupled  with  an  interest  in  executors,  because  they  may  derive  a 
personal  benefit  from  the  devise ;  for  a  trust  will  survive,  though  no  way 
beneficial  to  the  trustee.  It  is  the  possession  of  the  legal  estate,  or  a  right 
in  the  subject  over  which  the  power  is  to  be  exercised,  that  makes  the 
interest  in  question.  And  when  an  executor,  guardian,  or  other  trustee,  is 
invested  with  the  rents  and  profiu  of  land,  for  the  sale  or  use  of  another;  it 
is  still  an  authority  coupled  with  an  interest,  and  survivei.    Jhd, 
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3.  The-coorts  of  America  have  grenerally  applied  to  tlie  constracUon  of  i 

powerii  the  great  and  leading  principle  which  applies  Uie  constmctioD  of 
other  parts. of  the  will,  to  ascertain  and  carry  into  execution  the  intentioa 
of  the  testator.  When  the  power  is  giren  to  execotors,  to  be  executed  im 
their  official  capacity  of  executors,  and  there  are  no  words  in  the  will  war- 
ranting the  conclusion  that  tli^  testator  intended,  for  safety  or  some  cAber 
object,  a  joint  execution  of  the  power  :  as  the  office  survives,  the  power 
ought  also  to  be  construed  as  surviving.  And  courts  of  equity  will  lend 
their  aid  to  uphold  the  power,  for  the  purpose  of  carrying  into  exccutiiA 
the  intention  of  the  testator,  and  preventing  the  consequences  thai  ought 
result  from  an  extinction  of  tlie  power:  and  where  there  is  a  trust,  charged 
upon  tlie  executors  in  tlie  direction  given  to  tliein  in  tlie  disposition  of  the 
proceeds,' it  is  the  settled  doctrine  of  courts  of  chancery,  that  the  trust  does 
not  become  extinct  by  the  death  of  one'of  tlie  trustees.  It  will  be  tootinoed 
in  the  survivors;  and  will  not  be  permitted,  in  any  event,  to  fail  fertile 
want  of  a  trustee.    1  bid. 

BALVAQE. 

1.  The  brig  Hope,  with  a  valuable  cargo,  had  been  conducted,  in  the  evening, 
by  a  pilot  inside  of  Mobile  point,  where  pilots  of  the  outer  harbour  osnalij 
leave  vessels  which  they  pilot  inside  of  tliat  bar.  The  pilot  was  discharged, 
and  the  Hope  proceeded  up  the  bay  of  Mobile.  The  wind  soon  after 
changed,  bl^w  «  violent  gale  from  the  northwest,  both  anchors  parted,  and 
the  Hope  was  driven  on  a  shoal  outside  of  the  point,. anipng  the  east  brettkers. 
The  gale  increased  to  a  hurricane,  and  forced  the  vessel  on  her  beam  enda, 
and  her  masts  and  bowsprit  were  cut  away.  The  master  and  crew  deaerted 
her  to  save  their  lives.  .  After  variouii  fruitless  efforts  to  save  her^  the  libel- 
lants,  all  pilots  of  the  outer  harbour  of  Mobile,  two  days  after  she  was 
stranded,  and  while  yet  in  great  peril,  succeeded  :  and  she  was  brought  up 
to  the  city  of  Mobile  by  them,  towed  by  their  pilot  boat,  assisted  by  a  steam- 
boat employed  by  them.  On  a  libel  for  salvage,  the  district  court  of  the 
United  States  for  tlie  district  of  Alabama  allowed,  as  salvage,  one-third  of 
15,299.  dollars  and  58  cents,  the  appraised  value  of  the  brig  and  cargo. 
The  owners  of  the  brig  and  cargo  appealed  to  this  court  Hobart  ▼,  i>r»- 
gan,    108. 

8.  The  amount  of  salvage  allowed  by  the  district  court  is  certainly  not,  under 
the  circumstances  of  the  cose,  unreasonable.'  This  court  is  not  in  the  habit 
of  revising  such  decrees  as  to  the  amount  of  salvage,  unless  upon  aome 
clear  and  palpable  mistake,  or  gross  over-allowance  of  the  court  below.  It 
is  equally  against  sound  policy  and  public  convenience  to  encourage  appeals 
of  this  sort  in  matters  of  discretion  ;  unless  there  has  been  some  violatioa 
of  the  just  principles  which  ought  to  regulate  tlie  subject.    Ibid. 

3.  The  jurisdiction  of  the  district  courts  of  ihc  Unilecl  States,  in  cases  of  admi- 

ralty and  maritime  jurisdiction,  is  not  ousted  by  the  adoption  of  the  state 
laws^by  the  act  of  congress.  The  only  effect  is  to  leave  the  jarisdictaon 
concurrent  in  the  state  courts :  and,  if  the  party  should  sue  in  the  admiralty, 
to  limit  his  recovery  to  the  same  precise  sum  to  which  he  wonld  be  en- 
titled under  the  state  laws,  adopted  by  congress,  if  he  should  sue  in  the  i 
courts.    Ibid. 

4.  A  pilot,  while  acting  within  the  strict  line  of  his  duty,  however  he  may  < 

title  hinuelf  to  extraordinary  pilotage  compensation  for  extraordinaij  i 
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vices,  as  contra-distinguished  from  ordinary  pilotage  for  ordinary  serrioet, 
cannot  be  entitled  to  claim  salvage.  In  this  respect  he  is  not  distinguished 
from  any  other  officer,  public  or  private,  acting  within  the  appropriate 
sphere  of  his  djity.  -  But  a  pilot,  as  such,  is  not  disabled,  in  virtue  of  hii 
office,  from  becoming  a  salvor.  On  the  contrary,  whenever  he  perfomui 
salvage  services  beyond  the  line  of  his  appropriate  duties,  or  under  circum- 
stances to  which  thoM'  duties  do  not  justly  attacli,  he  stands  in  the  same 
relation  to  the  propefty  as  any  other  salvor :  that  is,  with  a  title  to  compen- 
sation to  the  extent'  of  the  merit  of  his  services,  viewed  in  the  light  of  a 
liberal  public  policy.  Ibid. 
5  Seamen,  in  the  ordinary  course  of  things,  in  the  performance  of  their  datiefy 
are  not  allowed  to  become  salvors,  whatever  may  have  been  the  perils,  or 
hardships,  or  gallantry  of  their  services  in  saving  the  ship  and  cargo.  Ex- 
traordinary events  may  occur,  in  which  their  conneiion  with  the  ship  may 
be  dissolved  de  facto,  or  by  operation  of  law )  or  they  may  exceed  their 
proper  duty,  in  which  casc;s  they  may  be  permitted  to  claim  as  salvors. 
Ibid. 

6.  It  is  not  within  the  scope  of  the  positive  duties  of  a  pilot  to  go  to  the  reaeoe 

of  a  wrecked  vessel,  and  employ  himself  in  saving  her  or  her  cargo,  when 
she  was  wholly  unnavigable.  That  is  a  duty  entirely  distinct  in  its  nature, 
and  no  more  belonging  to  a  pilot  than  it  would  be  to  silkpply  such  a  veseel 
with  masts  or  sails,  or  to  employ  lighters  to  discharge  her  cargo  in  order  to 
float  her.  It  is  properly  a  salvage  service,  involving  duties  and  responai- 
bilities,  for  which  his  employment  may  peculiarly  fit  him ;  but  yet  in  no 
sense  included  in  the  duty  of  navigating  the  ship.    Ibid, 

7.  This  was  a  case  where  the  libellants  acted  as  salvors,  and  not  as  pilots.    Tliey 

had,  at  the  time,  uo  particular  relation  to  the  distressed  ship.  They  pro^ 
fered  useful  services  as  volunteers,  without  any  pre-existing  covenant  that 
connected  them  with  the  duty  of  employing  themselves  for  her  preservation. 
The  duties  they  undertook  were  far  beyond  any  belonging  to  pilots,  and 
precisely  those  belonging  to  salvors.     Ibid. 

SPANISH  GRANTS  OF  LANDS  IN  LOUISIANA. 

1.  A  concession  and  survey  of  land  in  Missouri,  which  was  granted  by  the 

lieutenant-governor  of  Upper  Louisiana,  before  the  treaty  of  Louisiana,  co^- 
firmed ;  so  far  as  the  land  embraced  in  the  same  has  not  been  sold  by  the 
United  States.  For  the  quantity  of  land  so  sold,  the  owners  of  the  conces- 
sion may  enter  a  like  quantity  in  any  land-office  in  Missouri,  aiVer  the  same 
has  been  ofiered  for  sale.     Soulard  v.  TUc  United  States,    100. 

2.  "When  no  survey  wa?  made  under  a  grant  of  land  in  Louisiana,  which  had 

been  given  by  the  proper  authorities  of  Spain  before  the  cession  of  Louisiana, 
and  no  special  description  of  the  land  given  in  the  grant,  so  that  it  was 
clearly  designated  and  set  apart  from  .the  royal  domain ;  the  grant  was  not 
valid  as  agai^t  tlie  United  SUtes.  John  Smithf  T,  v.  The  United  States. 
326. 

3.  The  principles  which  have  been  established  by  the  decisions  of  the  court,  in 

relation  to  claims  to  lands  under  grants  from  the  crown  of  Spain,  or  the 
c.'icers  of  Spain  authorized  to  make  grants.    Ibid. 

4.  The  act  of  congress  of  1804,  which  submitted  claims  to  land  in  Louisiana  to 

judicial  cognizance,  confined  the  court  to  such  claims  as  had  been  legally 
made,  granted  or  issued  before  the  10th  of  Mafch  1804,  which  were  pro- 
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tected  by  the  treaty  of  1803,  and  might  haTe  been  perfeofed  into  a  comjdete 
title  under  the  laws,  usages  and  customs  of  Spain,  if  she  had  oontinned  to 
hold  the  gOTernment  of  Uie  province.  Ibid. 
5.  The  laws  of  the  United  States  give  no  authority  to  an  individual  to  survey 
his  grrant  or  claim  to  lands ;  he  may  make  lines  to  designate  the  extent  and 
bounds  of  his  claim,  but  he  can  acquire  no  rights  thereby.    Ibid. 

TAX  SALES  OP  LANDS. 

1.  The  law  of  Pennsylvania,  authorizing  the  redemption  of  lands  sold  for  taxes, 
ought  to  receive  a  liberal  and  benign  construction  in  favour  of  those  wbo« 
estates  will  be  otherwise  divested ;  especially  where  the  time  allowed  is 
short,  an  ample  indemnity  given  to  the  purchaser,  and  a  penalty  is  imposed 
on  the  owner.  The  purchaser  suffers  no  loss ;  he  buys  with  full  knowle^ 
that  his  title  cannot  be  absolute  for  two  years  -,  if  it  is  defeated  by  redeap- 
tion,  it  reverts  to  the  lawful  proprietors.    Dubois^  Lessee  v.  Hepburn.    1. 

9.  It  would  seem  not  to  be  necessary  for  the  purposies  of  justice,  or  to  ellectoate 
the  objects  of  the  law,  that  the  right  to  redeem  should  be  narrowed  down 
by  a  strict  construction.    Ibid. 

3.  It  comports  with  the  words  and  spirit  of  the  law,  to  consider  any  person  who 

has  an  interest  in  lands  sold  for  taxes,  as  tlie  owner  thereof,  for  the  purposes 
of  redemption.    Ibid. 

4.  Any  right,  which  in  law  or  equity  amounts  to  an  ownership  in  the  land,  any 

right  of  entry  upon  it,  to  its  possession,  or  enjoymeut,  or  any  part  of  it, 
which  can  be  deemed  an  estate  in  it ;  makes  the  person  the  owner,  so  &r  •■ 
it  is  necessary  to  give  him  the  right  to  redeem.    Ibid. 

5.  The  law  does  not  require  a  payment  or  tender ;  an  offer  and  refumd  is  made 

equivalent  to  a  receipt  of  the  money  by  tlie  treasurer;  and  authoiues  a 
recovery  of  the  land  by  suit,  as  if  no  sale  had  been  made.    Ibid. 

TRADITION  AND  REPUTATION. 

When  evidence.    EUicott  v.  Pearl.    412. 

TRUSTEE  AND  CESTUI  QUE  TRUST. 

1.  Time  does  not  bar  a  direct  trust,  as  between  trustee  and  cestui  que  trust,  till 

it  is  disavowed;  as  where  a  constructive  trust  is  made  put  in  equity,  time 
protects  the  trustee,  though  his  conduct  was  originally  firaudulent,  and  his 
purchase  would  have  been  repudiated  for  fraud.  So,  where  a  party  takes 
possession  in  his  own  right,  and  was  prima  facie  the  owner,  and  is  turned 
into  a  trustee  by  mstter  of  evidence  merely.  And  where  one  intending  to 
purchase  the  entire  interest  in  the  land,  took  a  conveyance  without  words 
of  limitation  to  his  heirs,  passing  only  as  an  estate  for.life,  the  lapee  of  four- 
teen years  afler  the  expiration  of  tlie  life  estate,  was  a  protection  to  the  faeizi 
of  the  purchaser.    Boone  y.  Chiles.    177. 

2.  What  that  reasonable  time  is,  within  wliich  a  constructive  trust  can  be  en- 

forced, depends  on  the  circumstances  of  the  case ;  but  there  can  be  few 
cases  where  it  can  be  done,  after  twenty  years'  peaceable  possession,  by  the 
person  who  claims  in  his  own  right,  but  whose  acts  have  made  him  a  trustee 
by  implication.    Ibid, 

USURY. 

Construction  of  the  statute  of  Virginia  against  usury.    Brown  ▼.  Swasm*    497. 
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VENIRE  DE  NOVO. 

Although  a  venire  de  novo  is  frequcntlj  awarded  by  a  court  of  error  upon  a  bill 
of  exceptions,  to  enable  parties  to  amend,  and  though  amendments  may,  in 
the  sound  discretion  of  the  court,  upon  a  new  trial,  be  permitted  \  the  venire 
de  novo  is,  in  no  instance,  any  thing  more  than  an  order  for  a  new'  trial  in 
a  cause  in  which  the  verdict  or  judgment  is  erroneous  in  matter  of  law  ; 
and  is  never  "  equivalent  to  a  new  suit."  No  statute  of  the  United  States 
alters  the  law  in  this  regard.     United  States  v.  Hawkins.    125. 

VOLUNTARY  BONDS. 

United  States  v.  Rradiy.    :M3. 

WILL. 

When  a  power  given  by  will  to  executors  to  sell  real  estate  for  the  payment  of 
the  debts  of  a  testator  survives,  and  may  be  executed  by  a  surviving  eie- 
cutor.     Peter  v.  Itrrerhj.     53J2. 

WRIT  OF  ERROR. 

1 .  Where  the  court  charged  tlic  jury  that  the  defendant  was  entitled  to  no  more 

than  nominal  damages  in  an  action  against  tlic  collector  of  the  port  of  New 
Y6rk  for  detaining  goods  until  they  had  greatly  deteriorated,  under  a  claim 
for  higher  duties  than  they  were  legally  liable  to  pay,  and  the  jury  gave  the 
plaintiff  no  more  limn  noininaL damages;  it  was  iield  that  a  writ  of  error 
would  lie  for  the  plaintiff  to  revise  the  opinion  of  the  court.  Tracy  v.  Swart- 
wo7d.    80. 

2.  Ilogon  V.  Foison.     IHO. 

3.  Juris«liction. 


niK  END 
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